COURTS ARE NOT ENOUGH:
INDEPENDENT ACCOUNTABILITY
INSTITUTIONS AND THE PROTECTION OF
DEMOCRACY IN THE UNITED STATES

David Landau”

Scholars warn that U.S. constitutional democracy is at risk of erosion
or breakdown. Courts are usually taken to be the main defenders of consti-
tutional democracy. However, the recent record of the U.S. courts in car-
rying out this task has been poor—often, the Supreme Court appears to ex-
acerbate, rather than to correct, political process failures. Constitutional
designers around the world have reached the conclusion that courts alone
are not enough: they have constructed other independent accountability in-
stitutions, such as election commissions, anticorruption commissions, and
national human rights institutions, to shore up democratic weak points. The
United States is taken as an exception to this trend. However, this Article
argues that if one looks at the legislative level rather than exclusively to the
constitutional text, this is not true. In fact, the United States has over time
constructed a dense network of non-judicial independent accountability in-
stitutions running across three major issue areas of elections, integrity, and
protection of minority rights. These institutions have shown surprising
pockets of strength, particularly historically, but they have also struggled
to carry out their core missions. Moreover, they are currently facing an
acute threat, as the second Trump administration has acted rapidly to re-
move the heads of many of these institutions, abetted by the Supreme
Court’s seemingly near-total embrace of the unitary executive theory. This
Article maps the U.S. independent accountability institutions and considers
how they might be rethought to survive the current crisis and emerge better
prepared to defend U.S. democracy in the future.

*  Tobias Simon Eminent Scholar Chair & Associate Dean for International Programs, Florida State Uni-
versity College of Law. I thank Rosalind Dixon and participants at a panel at the annual meeting of the Law and
Society Association in Denver, Colorado for helpful comments on this article.
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I.  INTRODUCTION

Scholars and commentators have increasingly warned that United States
democracy is under threat of significant erosion or even breakdown.! Against
this threat, the courts are usually taken to be the key defender of constitutional
democracy.? Yet the recent record of the American courts has those committed
to constitutional democracy worried.> Scholars have pointed to the Supreme
Court’s decisions on the Voting Rights Act,* partisan gerrymandering,’ Section
three of the Fourteenth Amendment,® and presidential immunity’ as examples of
the Court refusing to intervene to defend the democratic constitutional order.®
Nicholas Stephanopoulos has argued that the Court often seems committed to
exacerbating democratic failures instead of ameliorating them.” Indeed, a vein of
recent scholarship has called for altering the Court’s structure or even weakening
its powers so that it becomes less of a danger to democracy.'”

1. See TOM GINSBURG & Aziz Z. HUQ, HOW TO SAVE A CONSTITUTIONAL DEMOCRACY 131-63 (2018);
STEVEN LEVITSKY & DANIEL ZIBLATT, TYRANNY OF THE MINORITY: WHY AMERICAN DEMOCRACY REACHED
THE BREAKING POINT 50-64 (2023).

2. See SAMUEL ISSACHAROFF, FRAGILE DEMOCRACIES: CONTESTED POWER IN THE ERA OF CON-
STITUTIONAL COURTS 280 (2015); Aziz Z. Huq, Democratic Erosion and the Courts: Comparative Perspectives,
93 N.Y.U. L. REV. ONLINE 21, 22 (2018).

3. Aziz Huq & Tom Ginsburg, How to Lose a Constitutional Democracy, 65 UCLA L. REv. 78, 78
(2018).

4. See Shelby Cnty. v. Holder, 570 U.S. 529, 55657 (2013) (striking down Section 5 of the Voting Rights
Act); see also Brnovich v. Dem. Nat’l Comm., 594 U.S. 647, 690 (2021) (rejecting Voting Rights Act Section 2
challenge to Arizona laws).

5. See Rucho v. Common Cause, 588 U.S. 684, 691, 721 (2019) (holding that partisan gerrymandering
claims are non-justiciable political questions); see also Alexander v. S.C. State Conf. of the NAACP, 602 U.S.
1, 37-38 (2024) (accepting state’s claim that redistricting was partisan rather than racial gerrymander).

6. See Trump v. Anderson, 601 U.S. 100, 104-06 (2024) (holding that states could not bar candidates for
federal office from ballot under Section three of the Fourteenth Amendment without congressional action).

7. See Trump v. United States, 603 U.S. 593, 642 (2024) (holding that Presidents are immune from crim-
inal prosecution for most acts taken within their official duties).

8. See, e.g., Jenny Breen, Democratic Erosion and the United States Supreme Court,2024 UTAHL. REV.
341, 354 (2024).

9. See Nicholas O. Stephanopoulos, The Anti-Carolene Court, 2019 S. CT.REV. 111, 117 (2020).

10.  See, e.g., Daniel Epps & Ganesh Sitaraman, How fo Save the Supreme Court, 129 YALE L.J. 148, 193
(2019) (suggesting radical changes to the Court’s structure such as assigning cases by lottery to a much bigger
bench of judges); Ryan D. Doerfler & Samuel Moyn, Democratizing the Supreme Court, 109 CAL. L. REV. 1703,
1708 (2021) (calling for changes that will “diminish the institution’s power in favor of popular majorities™).
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If the courts cannot be trusted to shore up U.S. democracy, then where does
one turn? In other constitutional systems around the world, designers have in-
creasingly concluded that courts are not enough—they now include a wide range
of non-judicial independent accountability institutions within their constitutional
orders, rather than just relying on the judiciary to protect democracy.!" These
institutions usually aim to shore up democratic weak points where political actors
cannot be trusted.!? Constitutional designers most commonly include three broad
classes of non-judicial constitutional institutions: electoral institutions to super-
vise and protect the fairness of the vote, integrity institutions to root out govern-
mental corruption and wrongdoing, and rights-protecting institutions to promote
the interests of minority groups with little political power.'* All these tasks, of
course, are ones that can and are done by courts in some contexts.'* Yet, using
other institutions to do the job may offer important advantages in terms of spe-
cialization and powers, as well as offering a simple advantage of redundancy:
these institutions may retain utility even where high courts have been captured
or cowed by would-be authoritarians.

The U.S. constitutional order, whether through age or inclination, is often
taken as an outlier to this trend, and U.S. constitutional theorists spend little time
thinking about non-judicial independent accountability institutions, except occa-
sionally to lament their absence.'” Yet, this Article aims to show that the U.S.
federal order does indeed have a rich history of independent non-judicial institu-
tions in each of the three categories noted above—elections, integrity, and rights-
protection. This institutional landscape is of course created by legislation rather
than via constitutional text, and it navigates around the peculiar features of U.S.-
style federalism, but it is in fact quite dense and includes multiple institutions
within each major category.!® Institutions like the Federal Election Commission
(“FEC”) and Electoral Assistance Commission (“EAC”) are charged with cov-
ering facets of elections; the now-lapsed independent counsel statute, General
Accountability Office (“GAQO”), Office of the Special Counsel (“OSC”), and
Merit Systems Protection Board (“MSPB”) are all intended to protect against
forms of state corruption; and the U.S. Commission on Civil Rights (“USCCR”)
and Equal Employment O]gportunity Commission (“EEOC”) are charged with
defending minority rights.!” The United States is far from an outlier in its desire

11. For overviews, see MARK TUSHNET, THE NEW FOURTH BRANCH: INSTITUTIONS FOR PROTECTING
CONSTITUTIONAL DEMOCRACY (2021) [hereinafter TUSHNET, THE NEW FOURTH BRANCH]; Tarunabh Khaitan,
Guarantor Institutions, 16 ASIAN J. COMP. L. S40 (2021) [hereinafter Khaitan, Guarantor Institutions].

12.  See TUSHNET, THE NEW FOURTH BRANCH, supra note 11, at 86-87.

13.  See GINSBURG & HUQ, supra note 1, at 194.

14.  See TUSHNET, THE NEW FOURTH BRANCH, supra note 11, at 90.

15.  See, e.g., Huq & Ginsburg, supra note 3, at 165 (finding an “absence of strong institutional safeguards
against retrogression”); Bruce Ackerman, The New Separation of Powers, 113 HARV. L. REV. 633, 694, 718
(2000) (calling for creation of new branches like an integrity branch and democracy branch); Richard H. Pildes,
The Constitutionalization of Democratic Politics, 118 HARV. L. REV. 29, 78, 82 (2004) (emphasizing the “pecu-
liar absence in the United States of intermediate institutions” in the contexts of elections).

16. See infra Part II1.

17.  For a map of these institutions, see infra Section IIL.D and Table 1.
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for additional, non-judicial institutions to cover democratic weak points—Con-
gress has often created such institutions precisely to shore them up.'®

These institutions have faced an acute crisis in recent months. The second
Trump administration has removed the heads of many of these agencies despite
either explicit or suggestions of implicit tenure protections.' The chairs of the
FEC and MSPB, the special counsel who heads the OSC, and two commissioners
of the EEOC have all been fired.?’ To make matters much worse, in emergency
orders involving the MSPB and other agencies, the Supreme Court stayed rein-
statements, suggesting that it would extend unitary executive theory to hold that
the President must have at will authority to remove the heads of virtually all in-
dependent agencies, including those charged with protecting sensitive demo-
cratic functions.?!

Even where removals have not occurred, agencies have fallen under ex-
traordinary pressure—an Executive Order attempted to direct the EAC to create
major new restrictions on voting, Republicans attempted to defund the GAO for
identifying illegal impoundments by the administration, and President Trump at-
tempted to demote the chair of the USCCR.?? These removals and exertions of
pressure have potentially left democratic weak points far more vulnerable than
they were previously. For example, the removals at the MSPB and OSC facilitate
ongoing mass firings within the civil service, while the attacks on the EAC may
allow the President to gain more control over the U.S.’s decentralized electoral

18. Independent accountability institutions are a critically important part of the “internal separation of
powers” within the executive branch, one that has not been considered in existing treatments. See, e.g., Neal
Kumar Katyal, Internal Separation of Powers: Checking Today’s Most Dangerous Branch from Within, 115
YALE L.J. 2314, 2319 (2006); Gillian E. Metzger, The Interdependent Relationship Between Internal and Exter-
nal Separation of Powers, 59 EMORY L.J. 423, 423 (2009); Sharon B. Jacobs, The Statutory Separation of Pow-
ers, 129 YALEL.J. 378, 390 (2019).

19. Jane Manners & Lev Menand, The Three Permissions: Presidential Removal and the Statutory Limits
of Agency Independence, 121 COLUM. L. REV. 1, 5 (2021).

20. See Ashley Lopez, Federal Election Commissioner Says Trump Is Trying to Improperly Remove Her,
NPR (Feb. 7, 2025, at 14:57 ET), https://www.npr.org/2025/02/07/nx-s1-5290112/trump-federal-election-com-
missioner-weintraub [https://perma.cc/9HBM-6PXH]; Eric Katz, Trump Fires One-Third of Federal Employee
Appeals Board, GOV’T EXEC. (Feb. 11, 2025, at 15:38 CT), https://www.govexec.com/management/2025/02/
trump-fires-one-third-federal-employee-appeals-board/402912/ [https://perma.cc/RLI3-JAR9]; Sean Michael
Newhouse, Ethics and Whistleblower Officials Fired by Trump, Gov’T EXEC. (Feb. 11, 2025, at 10:30 CT),
https://www.govexec.com/management/2025/02/ethics-and-whistleblower-officials-fired-trump/402887/ [https:
//perma.cc/5C32-TBWC]; Matthew Goldstein & Emily Steel, Trump Fired E.E.O.C. Commissioners in Late
Night Purge, N.Y. TIMES (Jan. 28, 2025), https://www.nytimes.com/2025/01/28/business/trump-eeoc-commis-
sioners-fired.html [https://perma.cc/68ND-FRP9].

21. Trump v. Wilcox, 145 S. Ct. 1415, 1415 (2025) (regarding the MSPB and the National Labor Relations
Board); Trump v. Boyle, 145 S. Ct. 2653, 2654 (2025) (regarding the Consumer Product Safety Commission).

22. Exec. Order No. 14,248, 90 Fed. Reg. 14006, § 2(a)(i)(A), (Mar. 28, 2025); Tony Romm, White House
Leads Push to Block Watchdog's Inquiries into Spending Cuts, N.Y. TIMES (July 22, 2025), https://www.ny-
times.com/2025/07/22/us/politics/trump-spending-government-accountability-office.html [https:/perma.cc/XU
G3-5YK6]; Hassan Ali Kanu, Trump Is Trying to Quietly Wrest Control of a Top Federal Civil Rights Board,
POLITICO (Apr. 11, 2025, at 17:07 ET), https://www.politico.com/news/2025/04/11/trump-civil-rights-commis-
sion-00286049 [https://perma.cc/TDG3-LITQ].



1154 UNIVERSITY OF ILLINOIS LAW REVIEW [Vol. 2026

process.?® These actions are not simply an attempt to gain control over the entire
executive branch but also to neutralize or weaponize democratic defenses.?

Over a longer timeframe, the U.S.’s independent accountability institutions
have shown pockets of strength, particularly historically.?> But they have too of-
ten proven insufficiently robust to counter democratic threats.”® Comparative ex-
perience offers important lessons on how these institutions might survive the
current crisis and hopefully, in its aftermath, be reconstructed to better serve their
crucial functions. For example, a comparative exploration of appointments sug-
gests the need for U.S. institutions to mix appointing authority across a broader
range of institutions and to allow more variety in appointments to maximize the
benefits of redundancy.?’” A comparative exploration of removal shows how im-
portant limited protections of tenure are for these institutions, which are intended
not to allow policy to be made without presidential influence, but rather to pre-
vent democracy itself from failing—and how much of an existential democratic
threat the Supreme Court’s move towards unitary executive theory may thus
prove to be.%® Finally, a comparative survey suggests ways in which the U.S.’s
fragmented and fragile battery of independent non-judicial accountability insti-
tutions might be improved by giving them a scope of jurisdiction and powers that
will let them build up supportive constituencies, constituencies that they cur-
rently too often seem to lack.”

The rest of this article is organized as follows. Part II surveys the compar-
ative literature on independent non-judicial institutions designed to protect de-
mocracy, showing the prevalence of the trend, the three major categories of in-
stitutions (elections, integrity, and rights-protection), and the benefits and risks
that they pose. Part I1I identifies and analyses the dense network of independent
accountability institutions found at the federal level in the United States. It ex-
amines in depth three institutions, one in each of the three major categories—the
FEC, the (now-lapsed) independent counsel statute, and the USCCR. It then
takes a briefer look at the other institutions noted above—the EAC, GAO, OSC,
MSPB, and EEOC—with an eye to creating a map of the U.S.’s network of in-
dependent accountability institutions.*°

Part I'V uses these case studies to examine historic challenges faced by these
institutions, while Part V hones in on the causes of the current acute threat, in-
cluding President Trump’s drive to remove threats to his power and the Court’s

23.  See Katz, supra note 20.

24. See supra notes 22-23.

25. Ebuc. FUND, RESTORING THE CONSCIENCE OF A NATION: A REPORT ON THE U.S. COMMISSION ON
CIVIL RIGHTS 4 (2009), https://web.archive.org/web/20110525231645/http://www.civilrights.org/publications/
reports/commission/Iccref_commission_report_march2009.pdf [https:/perma.cc/KBW5-DNEY].

26. See GINSBURG & HUQ, supra note 1, at 161.

27. See David Landau & Rosalind Dixon, Abusive Judicial Review: Courts Against Democracy, 53 U.C.
DAVIS L. REV. 1313, 1376 (2020).

28.  See, e.g., David M. Driesen, The Unitary Executive Theory in Comparative Context, 72 HASTINGS L.J.
1, 3 (2020) (arguing that “creating a unitary executive paves the way for autocracy”).

29. See Paul Pierson, Increasing Returns, Path Dependence, and the Study of Politics, 94 AM. POL. SCI.
REV. 251, 259 (2000).

30. See infra Section I11.D.
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ill-timed potential expansion of unitary executive theory to enable those maneu-
vers. Part VI considers, in a tentative vein, how the design of the U.S. accounta-
bility institutions might be rethought, despite the substantial (and growing) con-
straints of the U.S. constitutional landscape. Part VII concludes by arguing both
that the consequences of the Supreme Court-aided attacks on U.S. independent
accountability institutions are likely to be dire and that conceptualizing these in-
stitutions as a core part of the U.S. constitutional order is important to expand
the constitutional imagination and find alternative routes to reinvigorating U.S.
constitutional democracy.

II. THE TREND: COURTS ARE NOT ENOUGH

One of the most marked trends in comparative constitutional design over
the past few decades is the growth of non-judicial independent institutions de-
signed to hold the government accountable in various ways.?! This trend has not
replaced judicial review—more than 83 percent of constitutions make express
provision for judicial review of legislation on constitutional grounds.*? The trend
is rather an overwhelming recognition that courts, while important, are not
enough, and other institutions are needed to supplement them.>*

Some statistics may be helpful. According to recent data from the Compar-
ative Constitutions Project, 47 percent of constitutions in force create electoral
commission, 37 percent have ombudspersons, 22 percent have human rights
commissions, 18 percent have independent media commissions, and 12 percent
have anticorruption commissions.>* These numbers, impressive as they are, are
substantial undercounts. First, they only code certain kinds of institutions, while
missing others that perform similar functions.>> While only a relatively small
percentage of constitutions contain constitutional anticorruption commissions,
others have independent prosecutors or police.*® Second, these numbers, because
they are based on coding of constitutions, only highlight independent accounta-
bility institutions with constitutional status.’” While constitutionalization plausi-
bly offers advantages, institutions can play important functions in checking
power and protecting democracy even when not constitutionalized.*® Older

31. See GINSBURG & HUQ, supra note 1, at 195 fig. 6.3.

32.  See Tom Ginsburg & Mila Versteeg, Why Do Countries Adopt Constitutional Review?, 30 J. L. ECON.
& ORG. 587, 590 fig. 1A (2014).

33. See TUSHNET, THE NEW FOURTH BRANCH, supra note 11, at 90.

34, MILA VERSTEEG, TOM GINSBURG & DAVID LANDAU, COMPARATIVE CONSTITUTIONAL LAW AND
POLITICS: ANALYSIS, CASES, & MATERIALS 315 (2025).

35. Zachary Elkins & Tom Ginsburg, Characteristics of National Constitutions: Version 5.0 COMPAR.
CONSTS. PROJECT (Nov. 10, 2025), https://comparativeconstitutionsproject.org/download-data/ [https://perma.
cc/N24A-DTYS] (data on file with author).

36. Id.

37. See VERSTEEG, GINSBURG & LANDAU, supra note 34, at 315.

38. See Michael Pal, Electoral Management Bodies as a Fourth Branch of Government, 21 REV. CONST.
STUDS. 85, 89-90 (2016).
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democracies and those found in the Commonwealth world are especially likely
to have non-constitutionalized independent accountability institutions.>

In addition, the numbers are much higher for recently created constitutions
than for older ones. Independent electoral bodies were found in only 11 consti-
tutions in 1950, but 75 by 2013.%’ The largest increases have occurred in the past
few decades, beginning with the third wave of constitution-making that began in
the 1970s, and continuing after the Cold War.*' Recent constitutional designers
have almost always found the classical three-branch model to be in need of sup-
plementation.*

Probably the most prominent recent design, albeit one of many examples
found around the world, is the post-apartheid South African constitution of 1996.
The constitution is notable in containing an entire chapter, Chapter 9, devoted to
“state institutions supporting constitutional democracy.”* That chapter, in turn,
contains seven separate independent institutions.** The functions of these insti-
tutions overlap, but one can identify three different core functions. One is the
assurance of fair elections held on a level playing field, as evidenced by the Elec-
toral Commission.*> A second function is the protection of minority rights, as
evidenced for example by the Human Rights Commission,*® the Commission for
Gender Equality,*” and the Commission for the Protection of the Rights of Cul-
tural, Religious, and Linguistic Minorities.*® A third function is the prevention
of governmental corruption, writ large, or what one might call the preservation
of state integrity.* Hence the Public Protector, with power to investigate, report
on, and take remedial action regarding “improper” conduct within the state,*
and the Auditor General, with power to audit and report on the financial activities
of state institutions.>' All of these institutions benefit from certain protections;
for example, their officials can only be removed by a vote of Parliament on spec-
ified grounds of “misconduct, incapacity, or incompetence” after a finding to that
effect made by a Parliamentary committee.’

While the record of these institutions is complex, many observers credit the
Chapter 9 institutions with helping to preserve South Africa’s new democracy.>
The African National Congress party (“ANC”), which led South Africa out of

39. Seeid.

40. Malcolm Langford, Rebecca Schiel & Bruce M. Wilson, The Rise of Electoral Management Bodies:
Diffusion and Effects, 16 ASIAN J. COMPAR. L. S60, S68 fig. 2 (2021).

41. Seeid.

42. See Katyal, supra note 18, at 2316.

43. S. AFR. CONST., 1996 (ch. 9, §§ 181-194.).

44. Id.

45, Id.

46. Id.

47. Id.

48. Id.

49. Id

50. Id

51. Id

52.  Id. Many removals also require a two-thirds supermajority vote of the Parliament. See id.

53.  Mark Tushnet, Institutions Protecting Democracy: A Preliminary Inquiry, 12 L. & ETHICS HUM. RTS.
181, 183 (2018) [hereinafter Tushnet, A Preliminary Inquiry].
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apartheid, has dominated South African elections since the 1990s, making the
country a dominant party democracy.’* Dominant party systems have a predict-
able set of pathologies—the line between the state and the party blurs, which
may lead to increasingly non-competitive elections as the ruling party tilts elec-
tions in its favor.>® This may also lead to increased levels of corruption,*® as well
as a situation where groups left outside the coalition are frozen out of power in a
permanent way, jeopardizing rights protections.®’

The Chapter 9 institutions in South Africa have had a lot of work to do, but
the very dominance of the ANC has potentially made it difficult for them to act
independently.’® Nonetheless, at several key points, they have done so, often act-
ing in concert with the country’s Constitutional Court.”® One well-publicized
moment occurred in 2016, when the Public Protector found rampant corruption
by then-President Zuma and recommended a series of reforms.®® When the Par-
liament attempted to ignore the recommendations, the Constitutional Court
stepped in and held that they were mandatory.®! This incident set off a complex
chain of events where Zuma was eventually pressured to resign from office.®?
Independent non-judicial institutions will not always protect democracy—there
are many cases where they have spottier records or have even helped to under-
mine the democratic order.®®> But they can be a useful tool.

A.  The Concept

Tushnet frames a range of indei)endent non-accountability institutions as
“institutions protecting democracy.”®* In a democracy, we usually rely on polit-
ical bodies to set policy. However, in certain areas, democratic solutions will
predictably fail—the self-interest of political actors will result in equilibria that
undermine rather than advance democratic ends.®® In those areas, there is a case
for the oversight or intervention of some other institution. Often, this oversight
can come from the courts. But in many cases non-judicial institutions may

54, See, e.g., Samuel Issacharoff, Constitutional Courts and Democratic Hedging, 99 GEO.L.J. 961, 997—
98 (2011); Sujit Choudhry, ‘He Had a Mandate’: The South African Constitutional Court and the African Na-
tional Congress in a Dominant Party Democracy, 2 CONST. CT. REV. 1, 3 (2009).

55.  See Issacharoff, supra note 54, at 967.

56. See Choudhry, supra note 54, at 3.

57. Seeid. at18.

58. Seeid. at5.

59. See Heinz Klug, Transformative Constitutions and the Role of Integrity Institutions in Tempering
Power: The Case of Resistance to State Capture in Post-Apartheid South Africa, 67 BUFF. L. REvV. 701, 708
(concluding that these institutions have played a “central” if not always “effective” role).

60. See Econ. Freedom Fighters v. Speaker of the Nat’l Assembly 2016 (3) SA 580 (CC) at 2 (S. Aft.).

61. Id at3.

62. See Klug, supra note 59, at 739.

63. Id. at 738-39.

64. See TUSHNET, THE NEW FOURTH BRANCH, supra note 11, at 1. For a treatment focused entirely on
South Africa, see Mark Tushnet, Fourth-Branch Institutions: South Africa, in CONSTITUTIONALISM IN CONTEXT
426, 426 (David S. Law ed., 2022) [hereinafter Tushnet, Fourth-Branch Institutions: South Africal.

65. See TUSHNET, NEW FOURTH BRANCH, supra note 11, at 10; Mark Tushnet, Institutions Supporting
Constitutional Democracy: Some Thoughts About Anti-Corruption (and Other) Agencies, 2019 SING. J. LEG.
STUD. 440, 442 [hereinafter Tushnet, Some Thoughts about Anti-Corruption Agencies).
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perform the task better because they can be tailor-made in ways that adjust their
expertise, powers, and balance between independence and independence.®®

Tarunabh Khaitan offers a more general formulation. He argues that these
independent institutions can be deemed “guarantor institutions,” which are “tai-
lor-made” institutions tasked with providing “a credible and enduring guarantee
to a specific non-self-enforcing constitutional norm.”®” Khaitan points out that
some parts of the constitution are likely to be self-enforcing in the sense that
ordinary political processes, motivated by the incentives of politicians, will pro-
duce outcomes consistent with the constitution.®® But other parts will not: polit-
ical institutions like legislatures and executives may predictably underenforce,
or even work against enforcement, of some parts of the constitution.®” Guarantor
institutions work, along with courts, to enforce these parts of a constitution.”

Khaitan argues that guarantor institutions must have a “doubly constitu-
tional character”: they must themselves be entrenched in the constitution and the
norms they seek to protect must also be constitutional.”' He argues that this char-
acter distinguishes guarantor institutions from ordinary regulatory institutions.’”?
Under Khaitan’s definition, all of the U.S. institutions examined below would be
excluded.” But constitutional theory suggests fluid lines between the “large-C
constitution,” the formal text, and the “small-c constitution,” which “consists of
the body of rules, practices, and understandings, written or unwritten, that actu-
ally determines who holds what kind of power, under what conditions, and sub-
ject to what limits.””* Particularly for older constitutions like that of the United
States, the small-c constitution consists of many sources not found in the consti-
tutional text, including judicial decisions, foundational pieces of legislation, and
political practices.” And some statutory institutions, like super-statutes, may be
effectively entrenched against facile change despite not being protected in the
constitutional text itself.”®

66. See TUSHNET, NEW FOURTH BRANCH, supra note 11, at 32-36; Tushnet, 4 Preliminary Inquiry, supra
note 53, at 197-98; Christopher S. Elmendorf, Advisory Counterparts to Constitutional Courts, 56 DUKE L.J.
953, 957 (2007) [hereinafter Elmendorf, Advisory Counterparts).

67. Khaitan, Guarantor Institutions, supra note 11, at S42.

68. Id. at S40.

69. Seeid. at S42-43.

70. Seeid. at S42.

71. Tarunabh Khaitan, Guarantor (or So-Called ‘Fourth Branch’) Institutions, in CAMBRIDGE HANDBOOK
OF CONSTITUTIONAL THEORY 603, 604 (Richard Bellamy & Jeff King eds., 2025) [hereinafter Khaitan, Guaran-
tor (or So-Called ‘Fourth Branch’) Institutions].

72. Id.

73.  See discussion infra Part I1L.

74. David S. Law, Constitutions, in THE OXFORD HANDBOOK OF EMPIRICAL LEGAL RESEARCH 376, 377
(Peter Kane & Herbert M. Kritzer eds., 2010).

75. See Adam Chilton & Mila Versteeg, Small-c Constitutional Rights, 20 INT’L J. CONST. L. 141, 142
(2022) (noting the marked disagreement about what constitutes the sources of constitutional law in the United
States); KEITH WHITTINGTON, CONSTITUTIONAL CONSTRUCTION: DIVIDED POWER AND CONSTITUTIONAL
MEANING 1, 1 (1999) (defining constitutional construction as the “political melding” of “interests and principles”
that creates constitutional meaning over time).

76. See William N. Eskridge, Jr. & John Ferejohn, Super-Statutes, 50 DUKE L.J. 1215, 1216-17 (2001)
(arguing that some statutes “stick” in political culture and become so entrenched that they become a species of
“quasi-constitutional” law).
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One core independent accountability institution is an independent electoral
management body, which sometimes takes the form of a commission and other
times a specialized electoral tribunal.”’ Elections are obvious constitutional weak
points because, left to their own devices, incumbent politicians may rig them to
gain durable advantages over their opponents.’® Independent electoral bodies
may perform a wide range of tasks to lessen these risks, including handling the
registration and organization of parties, the financing and conduct of campaigns,
the organization of the election itself, the counting of votes, and the adjudication
of electoral disputes.”

A second kind of independent body is responsible for the investigation,
prosecution, and sanctioning of political corruption, and potentially other related
crimes or malfeasance, by high-ranking political officials or insiders. This kind
of body goes by different names across different constitutional orders, including
anti-corruption commissions, independent prosecutors, independent inspectors,
or “integrity” institutions.*” This is another democratic weak point—political ac-
tors cannot be trusted to conduct fair investigations of themselves and may in-
stead collude to undermine attempts to root out systemic corruption and thwart
investigations of those with political power.®! In turn, unchecked political cor-
ruption may undermine the legitimacy of the political system.>?

Third, most democratic constitutional systems (and many non-democratic
ones) have a national human rights institution (NHRI) charged with investigat-
ing, reporting on, and potentially sanctioning abuses of human and constitutional
rights.®® Usually, this institution takes one of two forms, either a single-headed
ombudsperson or a multi-headed human rights commission.®* There is again a
story of democratic weak points here: ordinary political institutions like legisla-
tures are often thought to systemically underweight rights concerns, particularly
those of minority groups with little access to political power.®

There may be a case for other institutions in the theory, but this case is less
developed. Some constitutions also include an independent media commission
charged with regulating media and often with ensuring pluralism and other

77. For an overview of structures, see Pal, supra note 38, at 104—-06; Ackerman, supra note 15, at 716.

78. See Fabrice E. Lehoucq, Can Parties Police Themselves? Electoral Governance and Democratization,
23 INT’L POL. ScCI. REV. 29, 42 (2002) (arguing that design vesting authority in the executive and legislative
branches to certify elections fails under unified government).

79. See Pal, supra note 38, at 97-99; HELENA CATT, ANDREW ELLIS, MICHAEL MALEY, ALAN WALL 7
PETER WOLF, ELECTORAL MANAGEMENT DESIGN 1, 73-92 (rev. ed. 2014).

80. See, e.g., Ackerman, supra note 15, at 694; TUSHNET, NEW FOURTH BRANCH, supra note 11, at 34-35.

81. See Tushnet, Some Thoughts About Anti-Corruption Agencies, supra note 65, at 442.

82. See Ackerman, supra note 15, at 694 (arguing that unchecked corruption “undermines the very legiti-
macy of democratic government”).

83. SeeLinda C. Reif, The Shifting Boundaries of NHRI Definition in the International System, in HUMAN
RIGHTS, STATE COMPLIANCE, AND SOCIAL CHANGE 52, 65 (Ryan Goodman & Thomas Pegram eds., 2012).

84. Seeid. at 64—68.

85. See, e.g., JOHN HART ELY, DEMOCRACY AND DISTRUST: A THEORY OF JUDICIAL REVIEW 1, 1 (1980)
(arguing that courts should protect minority groups with little access to political power); United States v. Carolene
Prods. Co., 304 U.S. 144, 152 n.4 (1938) (suggesting that judicial review should be more searching when pro-
tecting “discrete and insular minorities”).
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values.®® One might discern an argument from the importance of the media to
modern democracy to the risks of allowing ordinary political institutions to med-
dle with or police those institutions for partisan goals.?” As well, Bruce Acker-
man has called for a “distributive justice” branch focused on alleviating poverty
and inequality.®® He builds a case for such an institution by showing both that
unchecked inequality may undermine the premises of the democratic political
system and that the poor are often themselves locked out of power in many
ways.? More recently, Vicki Jackson has focused on the importance of what she
has called “knowledge institutions” for democratic functioning.”® This includes
the press, colleges and universities, and governmental and non-governmental in-
stitutions charged with gathering, evaluating, and disseminating facts and scien-
tific knowled§e.91 Although these institutions are not collectively a branch of
government,”” it is conceivable that an institution might be constructed to regu-
late and protect them.

B.  Strengths of Independent Accountability Institutions

All this description and theorizing leads us back to a key question—why
not just rely on courts to carry out these functions? The pioneering work on po-
litical process theory by John Hart Ely posits that courts should play two key
roles in protecting the democratic system: (1) ensuring the channels of political
competition are open and (2) defending the interests of discrete and insular mi-
norities who receive little voice in the political process.”> More recently, a num-
ber of articles on “comparative” political process theory use experience outside
of the U.S. to show that the range of tasks that courts should undertake to defend
democracy is broader and more ambitious.”* Stephen Gardbaum, for example,
highlights common problems: (1) legislative failure to hold the executive respon-
sible; (2) government capture of independent institutions; (3) capture of the po-
litical process by special interests; g4) dysfunction of the political process; and
(5) legislative non-deliberativeness.”> Manuel Jose Cepeda Espinosa and David
Landau argue that Ely’s account misses additional problems, including the ways

86. See Vicki C. Jackson, Knowledge Institutions in Constitutional Democracies: Preliminary Reflections,
7 CAN. J. COMPAR. & CONTEMP. L. 156, 176 (2021).

87. Seeid. at 174.

88. See Ackerman, supra note 15, at 724.

89. Seeid. at 720.

90. See Jackson, supra note 86, at 156.

91. Id at167.

92. Seeid. at 163.

93. See ELY, supra note 85.

94. See Stephen Gardbaum, Comparative Political Process Theory, 18 INT’L J. CONST. L. 1429, 1429
(2020); Manuel Jose Cepeda Espinosa & David Landau, 4 Broad Read of Ely: Political Process Theory for
Fragile Democracies, 19 INT’L J. CONST. L. 548, 548 (2021).

95.  See Gardbaum, supra note 94, at 1435-48.
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that institutions may need to protect the very survival of the democratic order,
and the ways in which political institutions may fail for majoritarian groups.”®

A long line of scholarship has argued that even the original Elyian formu-
lation is too ambitious and unrealistic for courts to carry out.”” In some recent
decisions, the U.S. Supreme Court appears to suggest agreement with these cri-
tiques.”® A broader battery of institutions can thus be helpful in enforcing both
the Elyian and neo-Elyian conceptions of democratic protection.

1. Personnel: Specialization and Fine-tuning the Degree of Independence

Tailor-made agencies covering issues like elections and human rights have
the advantage of allowing more specialized personnel to take the reins.”® Many
of these tasks can of course be carried out by generalist judges.'” Indeed, courts
in a surprising number of 0iurisdictions (55 percent) are tasked with adjudicating
or supervising elections.'’! But this power creates risks—courts may get pulled
into disoputes that are far from their expertise and that may endanger their legiti-
macy.'% As well, many of the tasks involved in overseeing elections require a
specialized skillset that judges do not have. These non-adjudicatory tasks include
registering parties, issuing regulations on campaigns, and organizing both poll-
ing places and the counting of votes.

Non-judicial accountability institutions can also reflect a more tailored bal-
ance between independence and accountability. In designing appointment and
removal procedures for courts, most of the literature emPhasizes the need for a
very high degree of independence from political actors.'®* The balance can be
struck differently for specialized independent institutions. Indeed, this idea is al-
ready present within US constitutional law: while judges and other superior of-
ficers are required to use the same appointment procedure (nomination by the
president with advice and consent of the Senate), terms and removal procedures
differ.! Independent institutions found in the U.S. government have varying
fixed terms in office (unlike the lifetime tenure that judges enjoy), and officers
in independent agencies can usually be removed by the president for good cause,
rather than requiring impeachment.'% This suggests an intuition that specialized

96. See Espinosa & Landau, supra note 94, at 555. Likewise, Rosalind Dixon has recently argued that
judicial interventions should be “responsive” to features of political context. See ROSALIND DIXON, RESPONSIVE
JUDICIAL REVIEW: DEMOCRACY AND DYSFUNCTION IN THE MODERN AGE 2 (2023).

97.  See supra notes 93-98 and accompanying text.

98. See, e.g., Stephanopoulos, supra note 9, at 117 (arguing that the current Supreme Court is “[f]lipping
Carolene on its head . . . in a pattern that perpetuates the pathologies™).

99. See Tom Ginsburg & Zachary Elkins, Ancillary Powers of Constitutional Courts, 87 TEX. L. REV.
1431, 1440 (2008).

100. Seeid. at 1441.

101.  Seeid. at 1443 tbl.1.

102.  See id. at 1453.

103. See, e.g., CATTET AL., supra note 79, at 73-92.

104. See, e.g., Donald L. Horowitz, Constitutional Courts: A Primer for Decision Makers, 17 J. DEMOC.
125, 130 (2006).

105.  See supra notes 598-608 and accompanying text.

106.  See discussion infra Part I11.
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independent institutions, while enjoying a significant degree of independence
from the executive, should usually be less independent and more politically ac-
countable than judges.'”’

2. A Broader Array of Powers

Non-judicial independent institutions can also enjoy a larger mix of powers
than courts.!® For the most part, courts are reactive rather than proactive: they
can only act when a litigant approaches them and properly invokes their jurisdic-
tion.!” Courts also tend to issue a relatively defined set of remedies.!!* The re-
medial powers of courts can be stretched, ]laarticularly with tools like structural
injunctions, so their powers are not static.''! But some work suggests that the
legitimacy of the judiciary may suffer if it stretches itself too far beyond the tra-
ditional model of a court.!1?

Non-judicial independent institutions have no such constraints. They can
be more proactive than courts—they can initiate investigations of issues without
having their jurisdiction activated, and they can undertake broad investigations
not limited to the parties in a case.!'*> Moreover, they can use tools like rulemak-
ing to create broad, preventative responses to problems.!'* It may be easier for
them to undertake structural responses to issues because they are not constrained
by the role conceptions that can limit courts. And they are also often permitted
to issue, or even required to issue, advisory responses that seek to persuade or
cajole state officials, rather than requiring them to act in a certain way.''>

Indeed, what is most striking from comparative studies of these institutions
is their variation, which is far greater than that of judiciaries. Even institutions
within the same class—such as electoral management bodies or NHRIs—differ

107.  See Tushnet, Some Thoughts About Anti-Corruption Agencies, supra note 65, at 443—44.

108.  See discussion infra Part I11.

109. Adam B. Sopko, The Supervisory Power of State Supreme Courts, 98 COLO. L. SCHOLARLY COMMONS
1543, 1575 (2025) (quoting WALTER F. MURPHY & JOSEPH TANENHAUS, THE STUDY OF PUBLIC LAW 65-66
(1972)).

110.  See ELY, supra note 85, at 68—69.

111.  See Charles F. Sabel & William H. Simon, Destabilization Rights: How Public Law Litigation Suc-
ceeds, 117 HARV. L. REV. 1016, 1016 (2004); Cesar Rodriguez-Garavito, Beyond the Courtroom: The Impact of
Judicial Activism on Socioeconomic Rights in Latin America, 89 TEX. L. REV. 1669, 1671 (2011); Zachary Hol-
laday, Public Interest Litigation in India as a Paradigm for Developing Nations, 19 IND. J. GLOB. L. STUD. 555,
555 (2012).

112.  See, e.g., MARTIN SHAPIRO, COURTS: A COMPARATIVE AND POLITICAL ANALYSIS 1-2 (1981) (propos-
ing that courts have their origin as part of a triad resolving disputes between two disputants).

113. Ilya Shapiro, Time to Rein in the Unconstitutional Fourth Branch of Government, ADMIN. & REGUL.
L.NEWS (Mar. 3, 2020), https://www.cato.org/sites/cato.org/files/2020-03/shapiro-aba-winter-2020.pdf [https://
perma.cc/CM5P-MBCW].

114.  See infra note 223 and accompanying text.

115.  See Elmendorf, Advisory Counterparts, supra note 66, at 1043; see also Christopher Elmendorf, Rep-
resentation Reinforcement Through Advisory Commissions: The Case of Election Law, 80 N.Y.U. L. REV. 1366,
137071 (2005) (arguing for the creation of “nonjudicial alternatives” with “persuasive authority” like investi-
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wildly when one looks at their powers.' ' Many NHRIs have only advisory pow-
ers, but others have some binding powers.!!” Many can only investigate broad
social issues, but others can hear individual complaints.''® And so on. The pic-
ture is much the same for other institutions.' !’

3. Synergies Between Courts and Independent Institutions

Independent non-judicial institutions can act as substitutes for courts. For
example, citizens or civil society groups might turn to an NHRI instead of a court
for redress of a rights violation.'?° But very often, the two act as complements,
working together in ways that enhance the power and legitimacy of both institu-
tions.'?! Consider the South African example examined above.'?? There the Pub-
lic Protector played a key role in investigating and reporting on corruption.'??
When the administration attempted to bury the report, the Constitutional Court
issued a decision holding that the recommendations must be implemented.'?*
The Court’s decision wrought an important change in the political context, in
part by empowering factional opponents of Zuma.'?® Later on, the Court issued
another key decision by holding that the no-confidence vote on Zuma needed to
be held by secret ballot, again freeing up factional opponents to vote for re-
moval.'?® Similarly, consider Kenya, where the independent electoral commis-
sion created by the 2010 constitution has been widely credited with increasing
confidence in the fairness of elections.'?” After the Supreme Court annulled the
2017 presidential election and ordered a re-run,'*® the incumbent president
sought a package of constitutional amendments that would have created a more
partisan process for drawing electoral boundaries.'?” The Kenyan courts, and
eventually the Supreme Court, halted a referendum on the chan%es by holding
that the executive had violated the relevant amendment rules.'*® Again, the

116. See Katerina Linos & Tom Pegram, What Works in Human Rights Institutions?, 111 AM. J. INT’L L.
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127.  See Pal, supra note 38, at 109-10.

128.  See, e.g., John Campbell, Victory for the Rule of Law in Kenya, COUNCIL ON FOREIGN REL. BLOG (Sep.
5,2017, at 14:04 CT), https://www.cfr.org/blog/victory-rule-law-kenya [https://perma.cc/E36Z-DJGF].

129.  See, e.g., Philip Onguny, The Politics Behind Kenya’s Building Bridges Initiative (BBI): Vindu Vi-
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2022), https://www.bbc.com/news/world-africa-60941860 [https://perma.cc/A2PB-STPH].



1164 UNIVERSITY OF ILLINOIS LAW REVIEW [Vol. 2026

judiciary acted as a backstop to ensure the continuing power and independence
of the Commission.

Likewise, courts around the world have relied on independent institutions
to protect their powers. For example, in Colombia, where the Constitutional
Court issued a series of large-scale structural injunctions dealing with social and
economic rights, it has relied heavily on other independent institutions as part of
the rg?nitoring mechanism for decisions over which it has retained jurisdic-
tion.

4.  Redundancy

Even if non-judicial bodies were to have no advantages over courts, and
even if there were no synergies between the institutions, it still may be a good
idea to construct both. The reason is redundancy: there are situations where one
institution is either captured by anti-democratic interests or lacks the capacity to
do the job.!*? In those situations, having other institutions capable of performing
the same functions may help to preserve democracy.

Take, once more, the well-studied example of the Public Protector in South
Africa.!® Scholars note that the Public Protector got involved after anticorrup-
tion investigations against Zuma by a special, independent arm of prosecutors
(called the “Scorpions™) was defanged by the president.'** Zuma instead trans-
ferred anticorruption investigations to another, less independent agency (called
the “Hawks”).!>> Despite a Constitutional Court decision requiring that the ad-
ministration give the Hawks additional safeguards for their independence, the
organization still showed little interest in investigating Zuma.'*® The Public Pro-
tector, in contrast, was led by a charismatic and ambitious leader who undertook
a series of anticorruption investigations in addition to the one involving Zuma.'*’
The redundancy of South African institutions was a useful design feature.!3

For redundancy to have value, all institutions should not be susceptible to
the same form of failure.'*” Designers might rely on several different kinds of
selection mechanisms for different institutions, without necessarily thinking that
one is “better,” but instead just to make antidemocratic capture less likely.'*°

131.  See CESAR RODRIGUEZ-GARAVITO & DIANA RODRIGUEZ-FRANCO, RADICAL DEPRIVATION ON TRIAL:
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Surprisingly, many constitutions do not do this—they instead use a single selec-
tion mechanism, or even a centralized selection body, to make appointments to
all institutions.'*! The U.S. constitution’s appointments clause limits (but does
not eliminate) experimentation.!'*?

C. Pitfalls of Independent Accountability Institutions

Non-judicial accountability institutions can be useful tools, but they are not
without risks. This section discusses three such risks.

1. Capture and Abuse

Capture is a well-known term from U.S. administrative law, generally re-
ferring to situations where industry insiders gain undue influence over an agency
and turn it away from its mission to serve the public good.'* In the context of
courts and other independent institutions designed to protect constitutional de-
mocracy, however, the term has a somewhat different meaning. Capture in this
context usually refers to attempts by would-be authoritarians (usually govern-
mental incumbents) to take control of one of these institutions and make it serve
their ends.!** Once captured, institutions designed to preserve democracy instead
become powerful tools to undermine it.'**

Elsewhere, Rosalind Dixon and Landau examined this phenomenon with
respect to courts, one that we argue is all too common globally and label “abusive
judicial review.”'*® Incumbent would-be authoritarians use a battery of tools to
capture courts, for example, changing the appointment rules, manipulating ap-
pointing institutions, making aggressive use of impeachment, or simply waiting
on vacancies.'*’ Once captured, courts can become powerful tools to consolidate
power and suppress the opposition. To give a few examples: several courts in
Latin America have set aside presidential term limits at the behest of the incum-
bent president; the Supreme Court of Venezuela issued a series of decisions ef-
fectively annulling the power of the Congress after the opposition won a land-
slide victory; and the Supreme Court of Cambodia banned the country’s only
credible opposition party.'*®
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142. U.S.CoNST. art. II, § 2.

143.  See, e.g., M. Elizabeth Magill, Courts and Regulatory Capture, in PREVENTING REGULATORY
CAPTURE 397, 401 (Daniel Carpenter & David A. Moss eds., 2014) (“[C]apture occurs when some special inter-
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144.  Seeid.

145. Seeid.
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The same logic applies to non-judicial independent institutions.'*’ Take
Venezuela. Aside from capturing the Supreme Court, the Maduro regime also
has full control over the country’s National Electoral Council.!> In 2016, the
opposition sought to use a constitutional recall referendum to remove Maduro
from office.!>! Yet the vote was never held, because the captured Electoral Coun-
cil blocked it.'>? The Council used dubious interpretations of the constitutional
provision to set essentially impossible conditions.'*®> The Council crafted rules
stating that pro-recall organizers would have only three days to gather about 4
million signatures, an effectively impossible task.'>* In the end, the Council sus-
pended the recall altogether because of several lower-court rulings finding fraud
in an earlier stage of the process.'>>

Preventing capture of both courts and independent non-judicial institutions
thus emerges as a critically important priority. Given enough time in power, au-
thoritarian incumbents are likely to gain control over most of the institutions in-
tended to check them.!>® Nonetheless, good design can act as a “speed bump” to
slow efforts at capture.'®” Constitutional designs that spread appointment power
over different types of institutions and require the intervention of several differ-
ent institutions to make any one appointment will probably take more time for
authoritarians to crack.'*® As well, the involvement of other independent institu-
tions in apPointments (rather than relying solely on political institutions) could
be helpful.'*® Longer, staggered terms in office that are not likely to overlap with
that of any single leader should also be useful, alongside strict requirements for
removal (such as a guarantee of tenure absent impeachment).'*® We will see be-
low that U.S. constitutional text and doctrine on appointment and removal con-
strict the range of options, but they do not completely divest the resourceful in-
stitutional designer of options.'®!

2. Politicization

Capture of independent institutions for antidemocratic purposes is a worst-
case scenario; politicization is a relative.'®® Under a politicized scenario,

149. See Rosalind Dixon & David Landau, Constitutions and Abusive Electoral Regulation, in THE
ENTRENCHMENT OF DEMOCRACY: THE COMPARATIVE CONSTITUTIONAL DESIGN OF ELECTIONS, PARTIES AND
VOTING 46, 47 (Tom Ginsburg, Aziz Z. Huq & Tarunabh Khaitan eds., 2024).
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appointees pursue overwhelmingly partisan goals, if not necessarily ones that are
anti-democratic.'®® If one political party can gain control over an institution, it
can commandeer it for partisan ends.!** If those ends also happen to be antidem-
ocratic, then politicization can easily bleed into capture.'s

Some institutions are designed to have a partisan tint by being composed
of roughly equal numbers of members of different political movements, creating
a kind of equilibrium or partisan balance.'®® This design is particularly popular
in the United States, where rules often specify that no more than half (or a bare
majority) of a commission should be from the same political party.'®” One risk
of such a system is that politicization may create deadlock.'®® This is a common
complaint for some of the “balanced” institutions found in the United States.'®’
Perhaps even worse, if the rules are gamed and one side is able to gain control
despite a supposedly balanced composition, then the institution can easily be-
come an instrument for partisan or even antidemocratic ends.!’® These risks
might be lessened in part by requiring rigorous, technical requirements for ap-
pointment.!”! But probably more important is the nature of the appointing body:
some appointment procedures obviously invite more direct political influence
than others, and the inclusion of expert or independent actors in the appointments
process, rather than relying solely on political bodies, may be helpful to attenuate
partisan influence.'”

3. Displacing Democracy

There is a final risk that can arise even where independent institutions are
seemingly carrying out their missions well. Overly aggressive non-judicial insti-
tutions, rather than protecting the democratic order, may displace democratic in-
stitutions and further weaken the foundations of constitutional democracy.

For example, both courts and other independent institutions can encroach
on substantive political decisions that ought to be made by the political branches,
making those branches increasingly irrelevant or delegitimized in the eyes of the
public.!”® Take a dramatic example from Colombia, where the non-elected Gen-
eral Procurator'* has frequently used its power as an anti-corruption commission

163.  Seeid. at 614-15.

164. Seeid. at 611.

165. Seeid.

166. See id. at 612; TUSHNET, NEW FOURTH BRANCH, supra note 11, at 88.

167. See Brian D. Feinstein & Daniel J. Hemel, Partisan Balance with Bite, 118 COLUM. L. REV. 9, 11
(2018) (noting that “[m]Jore than half of all multimember agencies” within the federal government have such
requirements).

168.  See Khaitan, Guarantor (or So-called ‘Fourth Branch’) Institutions, supra note 71, at 614.

169. See infra notes 234-43 and accompanying text.

170. See infra notes 247-48 and accompanying text.

171.  See TUSHNET, THE NEW FOURTH BRANCH, supra note 11, at 87.

172.  See Khaitan, Guarantor (or So-called ‘Fourth Branch’) Institutions, supra note 71, at 604.

173.  See Elmendorf, Representation Reinforcement, supra note 115, at 1371 (emphasizing the risk that in-
dependent institutions will “displace ordinary lawmaking and political contestation with respect to political pro-
cess questions”).

174.  See CONSTITUCION POLITICA DE COLOMBIA [C.P.] arts. 275-279.
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to remove both elected and non-elected officials on controversial grounds.'” The
most infamous removal was made in 2013, when the then-Procurator removed
the elected mayor of Bogota (one of the most powerful positions in the country),
Gustavo Petro, for grounds of supposed incompetence, and banned him from
seeking office for 15 years.!’® The specific allegation was that Petro had botched
a reverse privatization of garbage collection, leading to a pileup of trash.!”” The
Inter-American Court of Human Rights would later hold that Petro’s rights had
been violated.!”®

The Petro episode seems like an obvious misuse of the powers of an inde-
pendent institution—removal based fundamentally on ideological disagreement
or at most on competence concerns that should have been left to the voters.!”
Overstepping might be tempered by better design. Much Colombian commen-
tary, for example, has focused on the vague powers of the Procurator to remove
even elected officials on discretionary grounds that reach well beyond criminal-
ity. 189

Ideally, institutions would be guided by the maintenance and protection of
an electorally-focused conception of democracy, what Dixon and Landau have
elsewhere called the “democratic minimum core.”'! This focuses on the institu-
tions and rights needed to ensure that elections remain free, fair, and held on a
reasonably even playing field between incumbents and challengers.!®? But even
good faith efforts to figure out how different actions will impact the democratic
minimum core can be difficult. Tushnet notes that judgments about the systemic
effect of investigating and prosecuting corruption and other apex-level crimes is
complex.'®® Some actors should be prosecuted because their crimes pose a threat
to the democratic minimum core—think of a president who violates the law to
suppress the political opposition. In a broader sense, corruption can undermine
the legitimacy of institutions, corroding trust and state capacity.'®* However,
some forms of corruption might actually improve governability, and particularly
in contexts where corruption is endemic, selectively going after only some actors

175. See, e.g., Daniel E. Freeman, Dismissal of Bogota Mayor Upheld by Inspector General’s Olffice,
CoLOM. REP. (Jan. 13, 2014), https://colombiareports.com/amp/dismissal-bogota-mayor-upheld-inspector-gen-
erals-office/ [https://perma.cc/STL7-683N].

176.  Seeid.

177.  Seeid.

178. Urrego v. Colombia, Judgement, (ser. 406) § 133 (Inter-Am. Ct. H.R. Jul. 8, 2020) (holding that rights
to judicial protection had been violated by the removal).

179. See id.

180. Reforms in 2021 maintained the ability of the Procurator to remove elected officials but added new
safeguards. See La Procuraduria Se Jugé Su Carta Mas Importante Para Proteger Su Reforma, EL ESPECTADOR
(Nov. 1, 2022, at 10:41 CT), https://www.elespectador.com/judicial/la-procuraduria-se-jugo-su-carta-mas-im-
portante-para-proteger-su-reforma/ [https://perma.cc/J47V-ZEMY].

181. See Rosalind Dixon & David Landau, Competitive Democracy and the Constitutional Minimum Core,
in ASSESSING CONSTITUTIONAL PERFORMANCE 268, 277 (Tom Ginsburg & Aziz Z. Huq eds., 2016) (defining
the democratic minimum core as “the core set of institutions, procedures, and individual rights that are necessary
to maintain a system of multiparty competitive democracy itself”).

182.  Seeid.

183.  See Tushnet, Some Thoughts About Anti-Corruption Agencies, supra note 65, at 453-54.

184.  Seeid.
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could weaken rather than strengthen democracy by kneecapping only one side.'®®
The caution here is that lines are difficult to draw, and even a carefully designed
institution staffed by competent personnel might have difficulties.'®®

III. INDEPENDENT NON-JUDICIAL INSTITUTIONS IN THE UNITED STATES: A
SURVEY

As on so many dimensions, the U.S. is often viewed as a constitutional
outlier when it comes to independent accountability institutions: it does not have
them.'®” At the federal constitutional level, this is of course true.!®® But if one
considers legislatively-created institutions, then this picture is incomplete. In-
deed, the U.S. has made significant efforts to create independent institutions cor-
responding to the three core democratic weaknesses discussed above: (1) pro-
tecting the integrity of elections; (2) investigating and prosecuting apex-level
corruption and criminality within the state; and (3) defending and promoting con-
stitutional and human rights, particularly of minority groups.'®

Thus, this Part first discusses an institution corresponding to each of these
three functions in some depth: (1) The Federal Election Commission (elections);
(2) the (now defunct) Independent Counsel (integrity); and (3) the United States
Civil Rights Commission (minority rights). Then, in Section IIL.D, it offers a
broader map and tries to assess the system as a whole.

The U.S. has not been immune from the concern about democratic weak
points that has animated institutional experimentation elsewhere.!”® In terms of
both democratic needs and institutional design, the U.S. is very much not an out-
lier once legislatively-created institutions are brought into focus.!*! However, the
U.S.’s attempt to construct these institutions, while showing pockets of success,
have often proven weak, particularly in recent years.'*?

A.  Elections: The Federal Election Commission (FEC)

The FEC, established in 1974,193 can be seen both as a short-term response
to the Watergate crisis and a longer-term response to the role of money in polit-
ical campaigns.'** While Watergate is today synonymous with abuse of power,

185.  See, e.g., Ozan O. Varol, Stealth Authoritarianism, 100 IowA L. REvV. 1673, 1737 (2015).

186. See Aziz Z. Huq, Legal or Political Checks on Apex Criminality: An Essay on Constitutional Design,
65 UCLA L. REV. 1506, 1530 (2018).

187. See supra Part 1.

188. See supra Part I.

189.  See supra Part 1.

190. See supra Part 1.

191.  See supra Part 1.

192.  See supra Part 1.

193.  Federal Election Campaign Act Amendments of 1974, Pub. L. No. 93-443, 88 Stat. 1263.

194.  See id.; Trevor Potter, Money, Politics, and the Crippling of the FEC: A Symposium on the Federal
Election Commission’s Arguable Inability to Effectively Regulate Money in American Elections, 69 ADMIN. L.
REV. 447,451 (2017).
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it was also a campaign finance scandal.'”> The break-in to the Democratic head-
quarters at the Watergate hotel and other actions taken to weaken Democrats in
the 1972 presidential election were funded by secret and illegal contributions by
corporations and others, used to fill a “slush fund.”'®® Laws dating back at least
to 1907 placed restrictions on the financing of federal elections, including spend-
ing caps by candidates and parties, prohibitions on corporate and union contri-
butions, and requirements for disclosure.'®” But these rules were seen as ineffec-
tive, in part because of the absence of an effective enforcement mechanism.'*®
Watergate crystallized some of these failures: for the first time since the ban on
corporate contributions was passed, violators were successfully prosecuted.'””

In 1972, Congress had already passed one of its most important bills on
campaign finance, the Federal Election Campaign Act (“FECA”), to update and
broaden spending caps and disclosure requirements.”*’ In the aftermath of Wa-
tergate, in 1974, Congress amended FECA to add contribution limits and to cre-
ate the FEC.?%! The key argument was that given the partisan nature of the issues
and the strong pressure for evasion of the law, an independent agency must exist
to ensure compliance.’’? The Senate Select Committee that investigated Wa-
tergate stated that the creation of the FEC would be “[p]robablg the most im-
portant reform that could emerge from the Watergate scandal.”*’

The FEC was given a wide range of powers to enforce campaign finance
laws. It would become the reporting agency for disclosure reports, instead of
Congress as had previously been the case.?** It was also given power to make
regulations applying key aspects of campaign finance and to issue advisory opin-
ions on aspects of the law.2% Finally, it had broad enforcement powers, including
the ability to act on complaints filed by members of the public and to conduct
audits of entities regulated by the law.2°® These enforcement powers include the
ability to issue administrative subpoenas to gain relevant information, to reach
conciliation or settlement agreements with investigation targets, and if necessary
to go to court to seek civil sanctions against wrongdoers.’” The FEC does not
however have any power to conduct adjudications nor (relatedly) does it have

195.  See Potter, supra note 194, at 451.

196. Seeid. at 451-52.

197. See ROBERT E. MUTCH, CAMPAIGNS, CONGRESS, AND COURTS: THE MAKING OF FEDERAL CAMPAIGN
FINANCE LAW 1-42 (1988).

198.  See id. at 24-26 (noting that reports were filed with Congress and were rarely accessible).

199. See ROBERT E. MUTCH, BUYING THE VOTE: A HISTORY OF CAMPAIGN FINANCE REFORM 132-38
(2014).

200. Federal Election Campaign Act of 1971, Pub. L. No. 92-225, 86 Stat. 3 (1972).

201. See Potter, supra note 194, at 452.

202. See MUTCH, supra note 197, at 87-89.

203. S.REP. No. 93-981, at 564 (1973).

204. 52U.S.C.§30111(a).

205. Id. § 30111(a); id. § 30107(a)(7)—(8); id. § 30108 (laying out the procedure for advisory opinions in
detail).

206. Id. §30109(a)(1); id. § 30111(b).

207. Id. §§ 30107(a)(3), (b); id. § 30109(a)(4)(A)(1), (a)(6)(A).



No. 4] COURTS ARE NOT ENOUGH 1171

any administrative law judges.””® Absent conciliation, it must go to court to seek
sanctions.?%

While the FEC was established to have considerable powers to enforce fed-
eral campaign finance laws, it has a very narrow scope when compared to other
Electoral Management Bodies around the world.?!® The FEC is only charged
with one aspect of elections: federal campaign finance.*!! It has no power over
other tasks such as registering parties, drawing electoral districts, organizing and
running campaigns, and adjudicating election results.?!> Many of these tasks are
carried out at the state or local level, given the U.S.’s unusual, constitutionally-
informed system of extreme decentralization in electoral administration.'

The initial structure of the FEC suggested wariness by politicians in Con-
gress about the watchdo§ role of the agency and insistence on maintaining some
congressional control.>'* The initial FEC thus consisted of six members serving
six-year terms. Two members were appointed by the president pro tempore of
the Senate, two by the Speaker of the House of Representatives, and two by the
President.>'> All members of the Commission also needed to be confirmed by
approval of both houses of Congress, rather than the normal practice of requiring
confirmation only by the Senate.?!® Each appointing authority was prohibited
from appointing two members from the same party, thus helping to reduce risks
of partisan domination.?!” This arrangement was, as the leading historian of cam-
paign finance noted, “unique”—"“[n]o other government agency was so con-
structed.”?!®

The initial structure was struck down in the landmark case Buckley v. Valeo,
which also invalidated some key parts of the campaign finance laws themselves,
most notably the caps on spending by candidates both from all sources and from
their own personal funds.?!® Buckley held that the structure of the FEC was un-
constitutional because it violated the appointments clause of the Constitution,
which governs how “Officers of the United States” should be appointed to their
positions.??° The Court noted that Congress maintained a preponderant role in

208. See Note, Eliminating the FEC: The Best Hope for Campaign Finance Regulation?, 131 HARV. L.
REV. 1421, 1427 (2018).

209. Seeid. at 1434.

210. See Pal, supra note 38, at 90.

211.  See supra Section IIL.A.

212.  See Pal, supra note 38, at 90.

213.  See, e.g., Richard L. Hasen, Election Administration Reform and the New Institutionalism, 98 CALIF.
L. REv. 1075, 1080 (2009) (commenting on the “localized and decentralized nature of U.S. election administra-
tion[]”); Daniel P. Tokaji, The Future of Election Reform: From Rules to Institutions, 28 YALE L. & POL’Y REV.
125, 127 (2009) (“[Dlecentralization and partisanship remain the two dominant characteristics of American
election administration.”).
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215.  Seeid. at 87.
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composing the Commission.??! To the extent that the Commission was carrying
out investigative tasks that could also be done by a congressional committee such
as receiving campaign finance reports, this was constitutional.>*?> However, the
FEC also carried out tasks that the Court characterized as executive, such as rule-
making and seeking judicial enforcement of civil violations.?®> The FEC could
only exercise these tasks if it complied with the appointments clause governing
selection of “[o]fficers” of the United States.** This clause in turn required that
superior officers be appointed by the President with the advice and consent of
the Senate.>>

Congress responded in 1976 by reshaping the FEC along the lines of the
procedure provided in the appointments clause for superior officers. The FEC
now consists of six members appointed by the President with the advice and con-
sent of the Senate for six-year terms, with reappointment permitted, while the
Secretary of the Senate and Clerk of the House serve as ex officio members in a
nonvoting capacity.?* No more than three of the six commissioners may be from
the same political party.??” The text has never explicitly protected Commission-
ers from “at will” removal by the president.’”® However, courts have assumed
that FEC Commissioners cannot be removed at will and instead are only subject
to removal for cause such as malfeasance or neglect of duty.??’

Assessments of the FEC’s performance are mediocre to poor, and the con-
sensus is that the situation has worsened with time.?*° One problem is that the
Commission has been stymied by Congress when it has attempted to act in ways
that threatened political interests. For example, the new Commission conducted
random audits of 10 percent of candidates following the 1976 election and found
widespread issues; the Congress responded by passing 1979 amendments that
stripped the Commission of the power to conduct random audits.?*! As well,
while the FEC was initially well-funded, it lost budgetary support over time.?*?
The Commission, unlike many other government offices, never really had a re-
gional or local presence or offices, but as it lost investigative staff it was also—

221. 424 U.S.at 128.

222. Id.at137.

223. Id. at138.

224. Id. at 138-41.
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228. Seeid.
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and mission”).
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(1990); Potter, supra note 194, at 454.

232.  See JACKSON, supra note 231, at 19.
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as early as the 1980s—forced to rely largely on telephone conversations and
written questions rather than site visits.>*

But the biggest problem has been politicization and deadlock, which has
grown worse with time.?** Because the custom when making FEC appointments
has been to consult legislative leaders from each party, commissioners have been
political insiders with views close to those of their respective parties.?*> To con-
duct most actions, the Commission needs four votes, thus ensuring some bipar-
tisanship, and if it deadlocks three to three, no action may be taken.?*® Deadlocks
have always occurred, especiallél on high impact issues, but were statistically rare
in the 1990s and early 2000s.%

After 2008, the situation changed dramatically and deadlocks have become
“much more frequent.”**® Deadlocked votes on two substantive categories of
votes—advisory opinions and “matters under review” (enforcement cases)—
rose from under 5 percent before 2008 to above 25 percent in more recent
years.>> And these statistics understate the extent of the shift, since they lump
together trivial matters with significant ones. Between 2006 and 2016, the total
amount of civil penalties assessed in enforcement actions fell from $5.5 million
to only $594,424.%*° The dominant pattern in recent years has been for Demo-
cratic Commissioners to vote in favor of more aggressive enforcement, while
Republicans have tended to block enforcement.?*!

The increased pressures towards deadlock have hindered the FEC’s policy-
making functions. Deadlocks and the threat of deadlocks have limited rulemak-
ing and enforcement on key issues such as regulation of internet advertisements
and communications, disclosures of funding sources by super-PACs after Citi-
zens United and other judicial decisions facilitated their creation, as well as in-
vestigations of complaints that those super-PACs were illegally coordinating
with candidates in quite open ways and of the involvement of foreign actors in

233. Seeid. at 7-9; 18-20.

234. Seeid. at 35,59.

235. See 52 U.S.C. § 30106(a)(1).

236. Seeid. § 30106(c).
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and Overenforcement at the Federal Election Commission, 1 ELECTION L.J. 145, 159 (2002) (finding deadlocks
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238. See Michael M. Franz, Federal Election Commission Divided: Measuring Conflict in Commission
Votes since 1990, 20 ELECTION L.J. 224, 231 (2021).

239.  See id.; see also OFF. OF COMM’R ANN M. RAVEL, supra note 230, at 9 (finding that the Commission
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240. See OFF. OF COMM’R ANN M. RAVEL, supra note 230, at 11.
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1174 UNIVERSITY OF ILLINOIS LAW REVIEW [Vol. 2026

U.S. campaigns.>* Partisan conflict even reached the absurd qzuestion of whether
to serve “bagels or doughnuts™ at the FEC’s 40 anniversary.**’

The Supreme Court has played the key role in weakening the federal cam-
paign finance regime.?** But the FEC has proven ineffective in enforcing what
is left, including disclosure rules largely left intact.>*> Some scholarship calls for
abolishing the Commission, arguing that campaign finance law would be better
off without it.>*® Other scholarsh%p and proposed legislation looks to reform the
Commission and make it work.?*” The “For the People’ bill that sought a sweep-
ing overhaul of elections during the Biden administration included several path-
ways to reform the FEC like reducing the number of Commissioners from six to
five to prevent deadlocked votes and creating a “blue ribbon” advisory panel to
generate recommended appointees.?*®

B.  Integrity: The Independent Counsel

Watergate also spawned another important independent accountability in-
stitution: the independent counsel. Prior to Watergate, presidents occasionally
had a practice of naming independent prosecutors, but those a&pointments de-
pended on the executive branch, which could shut them down.**” This obvious
weakness in the ad hoc, nonstatutory system of special prosecutors came to a
head with Watergate. In the face of growing political and popular pressure, the
Nixon administration’s Department of Justice in 1973 appointed a special pros-
ecutor, Archibald Cox, to investigate the scandal.>>* When Cox had a grand jury

242.  See, e.g., Daniel W. Butrymowicz, Loophole.com: How the FEC’s Failure to Fully Regulate the In-
ternet Undermines Campaign Finance Law, 109 COLUM. L. REV. 1708, 1722-24 (2009) (discussing the effects
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pts. 100, 110), 136 HARV. L. REV. 2200, 2203-04 (2023) (noting disagreements between FEC Commissioners
on draft advertisement disclaimer rules); Richard Briffault, Two Challenges for Campaign Finance After Citizens
United and Doe v. Reed, 19 WM. & MARY BILLRTS. J. 983, 1006, 1009 (2011) (discussing the FEC’s parameters
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subpoena secret tapes that had been made by Nixon in the Oval Office, the Nixon
administration resisted and eventually ordered the Attorney General to fire
Cox.”! Both the Attorney General and his deputy refused before the Solicitor
General a%reed to remove Cox, an event famously known as the Saturday Night
Massacre.>> The political firestorm forced the Nixon administration to appoint
another s3pecia1 prosecutor and the investigation eventually led to Nixon’s resig-
nation.?

The problems inherent in the ad hoc system fed calls for an independent
institution that could conduct investigations and prosecutions where there would
otherwise be a conflict of interest within the executive branch.** Congressional
drafters considered creating a permanent body akin to independent anticorrup-
tion commissions found elsewhere.>>> But they settled on a temporary institution
called into being to conduct particular investigations,>>® which was then passed
as part of the Ethics in Government Act of 1978.2>7 The Act governed investiga-
tions of high-ranking officials of the current administration (or the preceding one
if of the same political party), including the President, Vice-President, Cabinet
secretaries, and some others.”

Whenever the Attorney General received “specific information” that any of
the specified persons had committed any violation of federal law (other than a
petty offense), she was required to conduct a “preliminary investigation” within
90 days.®” At that point, if she found that the matter was “so unsubstantiated
that no further investigation . . . is warranted,” then she would write a brief mem-
orandum and the matter was dropped.2®® However, if she found that the matter
“warrants further investigation,” then the Attorney General was required to apply
to a special division of the United States Court of Appeals of the D.C. Circuit
(composed of three judges appointed by the Chief Justice of the United States)
to appoint a special prosecutor (later renamed an independent counsel).?°!

Once appointed, the special prosecutor was given sweeping powers to con-
duct investigations, to appoint and fix compensation for personnel, to request
assistance from the Department of Justice, to file reports with Congress and with
the public, and to advise Congress of “substantial and credible information™ that
could be grounds for impeachment.?®? The special division had power to expand
the jurisdiction of the special prosecutor into new matters, to receive the final

251. See ANDREW COAN, PROSECUTING THE PRESIDENT: HOW SPECIAL PROSECUTORS HOLD PRESIDENTS
ACCOUNTABLE AND PROTECT THE RULE OF LAW 55-62 (2019).
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report of the special prosecutor, and to fill a vacancy.’®® Once appointed, the
special prosecutor could only be removed from office by impeachment or by
removal of the Attorney General for “extraordinary impropriety, physical disa-
bility, mental incapacity, or any other condition that substantially impairs the
performance” of their duties.?** A removal was subject to expedited judicial re-
view.?%® The entire institution was given a sunset date of five years after its ef-
fective date, suggesting congressional unease with the innovative design.?®

Indeed, Congress had relied on a novel design to promote the independence
of the new institution.?®” The constitutionality of the statute was upheld in the
landmark 1988 case Morrison v. Olson.?® In a seven to one decision, the major-
ity held that the structure of the Act complied with the Constitution.>® It held
that the appointments clause allowed the unorthodox appointment procedure by
a court because the independent counsel could properly be classified as an “in-
ferior” rather than “superior” officer, given the limited scope and tenure of the
counsel’s duties and the fact that the counsel in some sense worked underneath
the Attorney General.>’ It held that the limitations on the Attorney General’s
removal power was justified by the Court’s precedent in Humphrey’s Execu-
tor,”"! which allowed the creation of an independent agency whose board could
only be removed “for cause” by the President.?’? Finally, it rejected claims that
the overall scheme clashed with the separation of powers, holding that it did not
“unduly” interfere with the executive branch and gave that branch “sufficient
control over the independent counsel to ensure that the President is able to per-
form his constitutionally assigned duties.”?”> A lone dissent by Justice Scalia,
which has gained prominence over time, argued that the Act divested the Presi-
dent of “exclusive control” over “purely executive power” and raised risks of
uncontrollable, partisan prosecution.>’*

While there were a relatively high number of independent counsel investi-
gations during the four presidential administrations of its life (Carter, Reagan,
H.W. Bush, and Clinton), two loomed over the rest.”’® The first was the Iran-
Contra investigation, a seven-year probe.?’® The investigation stemmed from a
major scandal under Reagan, where officials were alleged to have illegally sold

263.  1d. §§ 593(c), (e).

264. Id. § 596(a)(1).

265. Id. § 596(a)(3).

266. Id. § 598.

267. See HARRINGER, supra note 249, at 47-50; EASTLAND, supra note 249, at 47-56.

268. See Morrison v. Olson, 487 U.S. 654, 659-60 (1988). For background on the Olson investigation, see,
for example, GERALD S. GREENBERG, HISTORICAL ENCYCLOPEDIA OF U.S. INDEPENDENT COUNSEL
INVESTIGATIONS 261-63 (Gerald S. Greenberg ed., 2000).

269. See GREENBERG, supra note 268, at 263.

270. Morrison, 487 U.S. at 671-73.

271. Humphrey’s Ex’r v. United States, 295 U.S. 602, 629 (1935).

272. Morrison, 487 U.S. at 686—88.

273. Id. at 696.

274. Id.at715, 730 (Scalia, J., dissenting).

275. For accounts, see GREENBERG, supra note 268, at x—xi.

276. Seeid. at 183-88.
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arms to Iran and diverted the money to the Contras, paramilitar;/ groups in Nic-
aragua, despite a congressional law forbidding such assistance.?’’ The independ-
ent counsel, Lawrence Walsh, was criticized for bias by Republicans and was
also hampered by both Congress, which heard immunized testimony that com-
plicated prosecutions, and the executive branch, which refused to release classi-
fied information.?’® President George H.W. Bush ultimately pardoned some of
the participants who had been convicted.?”’

The best-known investigation was that of President Clinton, which ended
with his impeachment by the House and acquittal by the Senate.?* The inde-
pendent counsel had been reauthorized in 1987 and allowed to lapse in 1992.%!
During this lapse, Attorney General Janet Reno appointed the Republican Robert
Fiske as a special prosecutor (under Department of Justice regulations) to inves-
tigate matters arising out of the Whitewater land deal.?®? In mid-1994, Congress
passed the reauthorization for the lapsed independent counsel statute, which
again allowed the special division to appoint a prosecutor to continue the inves-
tigation.”®> Reno requested that Fiske be appointed, but the special division (in a
process that commentators have claimed was tainted with partisanship) instead
appointed Kenneth Starr, a former federal judge and staunch Republican.?%*

The investigation veered afield of its initial scope.?®® In January 1998, after
receiving information from Starr about Monica Lewinsky and potential perjury
in a civil sexual harassment lawsuit by Paula Jones against Clinton, the Attorney
General filed a petition to expand the ambit of the investigation.®® The inde-
pendent counsel investigated whether Clinton had committed perjury in his own
statements in the Jones lawsuit (and eventual grand jury testimony), as well as
whether he obstructed justice by encouraging Lewinsky or others to lie.”%” Starr
considered but declined to bring indictments against Clinton, instead filing a con-
gressional report that became the basis for the impeachment effort.?%® A Repub-
lican majority impeached Clinton on two charges in the House (perjury in front
of the grand jury and obstruction of justice), but he was easily acquitted of both
charges after trial in the Senate.”®

277. For a detailed account of the events from the Independent Counsel, see LAWRENCE E. WALSH,
FIREWALL: THE IRAN-CONTRA CONSPIRACY AND COVER-UP xiii (1997).

278. See HARRINGER, supra note 249, at 216-224.

279. See id. at 216 (noting that only five of fourteen criminal indictments resulted in lasting convictions);
id. at 218 tbl. 9.1 (tracking pardons and reversals of convictions).

280. See GREENBERG, supra note 268, at 65.

281. See HARRINGER, supra note 249, at 88—89.

282. Seeid. at 92-93.

283. Independent Counsel Reauthorization Act of 1994, Pub. L. 103-270, 108 Stat. 732.

284. See HARRINGER, supra note 249, at 93; BENJAMIN WITTES, STARR: A REASSESSMENT 29 (2002) (not-
ing that the replacement of Fiske by Starr followed an “infamous” lunch between Judge Sentelle, who headed
the special division, and two conservative Senators).

285.  See, e.g., WITTES, supra note 284, at 126-31.

286. See, e.g., GREENBERG, supra note 268, at 326.

287. Seeid. at 326-27; WITTES, supra note 284, at 143.

288. See id. at 164-76.

289. See GREENBERG, supra note 268, at 65.
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Following the Clinton impeachment, both sides had effectively had
enough.* Since its inception in 1978, Congress had kept the institution on a
fairly short leash by sunsetting it after five years, thus requiring frequent reau-
thorizations. Congress reauthorized the institution in 1983, 1987, and 1994, alt-
hough Congress allowed it to lapse for two years between 1992 and 1994.%! In
1999, therefore, Congress was not required to pass a law to terminate the inde-
pendent counsel. It could simply allow the authorization to expire.>*>

Even short of destroying the institution via sunset, the frequent reauthori-
zations made it easy for Congress to alter the law. For example, after complaints
that low-level officials had been investigated, the 1983 reauthorization limited
the officials covered by the Act.*’> The reauthorization also raised the standard
for appointment of an independent counsel after the Attorney General’s prelim-
inary investigation and created a procedure through which a non-indicted target
could get reimbursement of attorney’s fees.***

Following the demise of the independent counsel statute, the concerns
sparking the statute have not gone away: most recent administrations have been
dogged by accusations of high-level wrongdoing.?>> The replacement for the stat-
utory independent counsel is the special counsel, created by internal Department
of Justice regulations following the expiration of the statute.?*® One critique is
that the regulatory alternative lacks sufficient independence from the executive
branch and might be terminated by the President.?®’” This issue came to a head
during the investigation by special counsel Robert Mueller of potential collusion
with Russia by President Trump and others associated with his campaign.>”® Me-
dia reports stated at several points that the President wished to fire Mueller, de-
spite his independent status under Department of Justice regulations.?®® Several
congressional bills were introduced to provide statutory protection to Mueller’s
tenure—for example by sharply limiting his removal to “good cause” and provid-
ing for expedited judicial review of any removal’®—but these bills were not

290. See COAN, supranote 251, at 197 (“When Congress allowed the independent counsel to lapse in 1999,
many observers interpreted its decision as a tacit ratification of Scalia’s constitutional argument.”).

291. For an account of these various reauthorizations, see EASTLAND, supra note 249, at 67-97,
HARRINGER, supra note 249, at 73-94.

292. See HARRINGER, supra note 249, at 96.

293.  See Ethics in Government Act Amendments of 1982, Pub. L. 97-409, § 3, 96 Stat. 2039, 2039 (1983).

294. See id. § 4(b) (changing the standard for non-appointment of independent counsel following prelimi-
nary investigation); id. § 5 (providing for potential award of attorney’s fees).

295.  See Marshall Cohen, Chronicling Trump’s 10 Worst Abuses of Power, CNN (Jan. 24, 2021), https:/
www.cnn.com/2021/01/24/politics/trump-worst-abuses-of-power [https://perma.cc/45CX-SD4U].

296. See 28 C.F.R. §§ 600.1-600.10 (2026).

297.  See Scott L. Cummings, Lawyers in Backsliding Democracy, 112 CALIF. L. REV. 513, 54449 (2024).

298. Seeid. at 548—49.

299. See Michael S. Schmidt & Maggie Haberman, Trump Ordered Mueller Fired, but Backed Off When
White House Counsel Threatened to Quit, N.Y. TIMES (Jan. 25, 2018), https://www.nytimes.com/2018/01/25/
us/politics/trump-mueller-special-counsel-russia.html [https://perma.cc/5Q4Y-9F3F].

300. See Special Counsel Independence and Integrity Act, S. 2644, 115th Cong. § 2 (2018); Special Counsel
Independence Protection Act, H.R. 3654, 115th Cong. § 2(c) (2018).
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passed, in part because of stated congressional doubts about their constitutional-
ity.

C. Minority Rights: The United States Commission on Civil Rights

The USCCR was created in 1957, well before Watergate and in the midst
of the Civil Rights movement.>*? It was a centerpiece of the Civil Rights Act of
1957, the first significant federal civil rights statute since Reconstruction.>*® The
origin of the Commission lay in part with a temporary, executive-created body
during the Truman administration, the Committee on Civil Rights.>** While the
Truman Committee’s final report had argued for the creation of a permanent
body, the proposal in the Civil Rights Act of 1957 was for another temporary,
albeit statutorily-created body, which would exist for two years.>®> As with the
Independent Counsel, Congress used a sunset provision.>%

The USCCR was given advisory and investigative powers: it was charged
with investigating “allegations in writing . . . that certain citizens are being de-
prived of the right to vote . . . by reason of their color, race, religion, or national
origin”; studying and collecting “information concerning legal developments
constituting a denial of equal protection of the laws”; and appraising “the laws
and policies of the Federal Government with respect to equal protection of the
laws.”3%” The Commission was empowered to issue subpoenas compelling testi-
mony at Commission hearings, although the Attorney General was charged with
going to court to enforce those subpoenas.’®® The USCCR thus has some of the
powers of NHRIs found around the world, although it has never had the power
to hear individual complaints from citizens, to levy sanctions, or to bring suit.>*

The Commission initially consisted of six unpaid members appointed by
the President with the advice and consent of the Senate, of which no more than
three could be from the same political party.>'® Commissioners were given no
explicit protections from removal by the President, nor were they given fixed

301. See Richard Primus, Shielding Mueller: Thoughts on Morrison v Olson, TAKE CARE BLOG (May 23,
2018), https://takecareblog.com/blog/shielding-mueller-thoughts-on-morrison-v-olson [https://perma.cc/UZ3U-
6JWZ] (discussing the arguments for and against constitutionality); VICTORIA NOURSE, THE SPECIAL COUNSEL,
MORRISON V. OLSON, AND THE DANGEROUS IMPLICATIONS OF THE UNITARY EXECUTIVE THEORY, AM. CONST.
Soc’y 1-2 (June 2018), https://www.acslaw.org/wp-content/uploads/2018/07/UnitaryExecutiveTheory.pdf
[https://perma.cc/PSBT-4AQT] (arguing that statutory efforts to insulate Mueller are constitutional and that
Scalia’s theory to the contrary remains “radical”).

302. Jocelyn C. Frye, Robert S. Gerber, Robert H. Pees & Arthur W. Richardson, Comment, The Rise and
Fall of the United States Commission on Civil Rights, HARV. C.R.-C.L. L. REV. 449, 453-476 (1987) (discussing
the history of the United States Commission on Civil Rights from its establishment in 1957 to after Watergate).

303. Civil Rights Act of 1957, Pub. L. 85-315, 71 Stat. 634, §§ 101-106.

304. See FOSTER RHEA DULLES, THE CIVIL RIGHTS COMMISSION: 1957-1965 8-9 (1968).

305. Civil Rights Act of 1957, § 104.

306. Id. §§ 104(b)—(c).

307. Id. § 104(a).

308. Id. § 105(H—(g).

309. Seeid.

310. Id. § 101(b).
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terms.’!! The Commission would have a staff director nominated by the Presi-
dent and confirmed by the Senate and could establish advisory committees within
the states to aid in its functions.’!?

Even as is, the Act faced a filibuster: Southern opponents of civil rights saw
the Commission as a significant threat.*'> Nonetheless, the USCCR made it
through Congress, and its initial Commissioners were sworn in in 1958.3!* It re-
mained a temporary institution in its early years and had to be reauthorized by
Congress 3periodically, sometimes only shortly before its mandate would come
to an end.’'> However, these early reauthorizations often enhanced the power of
the Commission by increasing its budget and adding to its mandate.*>'® The Com-
mission was given, for example, additional power to act as a “national clearing-
house” for information relating to denials of equal protection across different
areas,”!” and new issues such as sex and age discrimination were added to its
mandate>'®

In the first few decades of its history, the USCCR was highly impactful.>!°
Then-President Eisenhower balanced the Commission not only between parties
but also regionally in order to mollify criticism from Southern politicians.>*
Commissioners were highly respected and generally prominent: the first two
chairs were the presidents of Michigan State University and Notre Dame Uni-
versity.>?! The Commission faced substantial resistance in the South for much of
its early work. In Louisiana, state officials argued that the USCCR’s procedures
violated due process because they did not allow subpoenaed witnesses to ask
questions of their accusers.’*? A federal district court issued an injunction for-
bidding the hearing from proceeding, but the Supreme Court ruled in Hannah v.
Larche that given the “purely investigative and factfinding” nature of the
USCCR, its procedures were constitutional.>?3

The USCCR had a substantial staff of experts, which allowed it to produce
high quality reports based on deep research.’?* These reports had a heavy influ-
ence on legislation, including the Civil Rights Acts of 1960 and 1964 and the

311. Id. §101.

312, Seeid. §§ 105(a), (c).

313. DULLES, supra note 304, at 14-15; Frye et al., supra note 302, at 456.

314. See Our Mission, U.S. COMM’N ON C.R., https://www.usccr.gov/about/mission [https://perma.cc/MN
G4-HXKO9] (last visited Apr. 2, 2026).

315. For discussion of these reauthorizations, see DULLES, supra note 304, at 67-97; Frye et al., supra note
302, at 454 n.22. See generally MARY FRANCES BERRY, AND JUSTICE FOR ALL: THE UNITED STATES COMMISSION
ON CIVIL RIGHTS AND THE CONTINUING STRUGGLE FOR FREEDOM IN AMERICA (2009) (discussing the history and
investigations of the United States Commission on Civil Rights and the legislative battles surrounding its reau-
thorization).

316. See sources cited infia notes 317-18 and accompanying text.

317. 42 U.S.C. § 1975a(a)(2)(C); see Frye et al., supra note 302, at 465.

318. 42 U.S.C. §1975(a)(1)(A); see Frye et al., supra note 302, at 471.

319. See generally DULLES, supra note 304 (discussing the early work and impact of the USCCR).

320. Seeid. at 18-19.

321. Seeid. at 18; Frye et al., supra note 302, at 459—60.

322.  See Frye et al, supra note 302, at 457.

323. 363 U.S. 420,440-41 (1960).

324. See DULLES, supra note 304, at 30.
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Voting Rights Act of 1965.%*° During the 1970s, the Commission spurred legis-
lation on age discrimination and contributed to dialogues on housing policy and
sex equality.*?®

A critical juncture for the institution occurred during the Reagan admin-
istration in the 1980s. In 1983, during congressional debate over the composition
and reauthorization of the USCCR, Reagan fired three of the Commissioners.*>’
This occurred in the midst of a standoff between the Republican President and
Democrats who controlled the House of Representatives.*?® The impasse was re-
solved by legislation: a 1983 bill radically changed the structure of the Commis-
sion.>?? The new composition required four appointees by the President, two by
the President Pro Tempore of the Senate (upon the recommendations of the ma-
jority and minority leaders), and two by the Speaker of the House of Represent-
atives (upon the same recommendations).3 30 Partisan balance requirements were
maintained: no more than four members of the USCCR could be from the same
political party.**! Commissioners were for the first time given a fixed term—six
years—and provided explicit protection against removal except on grounds of
“neglect of duty or malfeasance in office.”*>

Ironically, this Act, which would seem to have placed the Commission on
firmer footing, instead weakened it.*** Alongside the law, Reagan and congres-
sional Democrats struck an ag)farent deal regarding reappointment of several key
incumbent Commissioners.>** The President then denied the existence of this
deal, refusing to reappoint two key incumbent Commissioners and instead ap-
pointing more pliable figures.>*> Since the Reagan “commission-packing” epi-
sode, the Commission has become a more politicized body. The USCCR has
followed sharply shifting ideological tendencies depending on who controls it,
while intermittently being drawn into political maelstroms.**® In 1986, Demo-
crats in the House sought to close the Commission entirely because of its ideo-
logical tendencies following the “packing” and settled on an arrangement that

325. Id. at 257; Frye et al., supra note 302, at 461-62 (Civil Rights Act of 1960); Id. at 46466 (Civil Rights
Act of 1964; Voting Rights Act of 1965).

326. See Frye et al., supra note 302, at 471-76.

327. Id. at 479-80.

328.  See 98th Congress (1983—1985), THE CONG. PROJECT, https://www.thecongressproject.com/98th-con-
gress [https://perma.cc/S8DN-CJI5V] (last visited Apr. 2, 2026).

329. See generally Civil Rights Commission Act of 1983, Pub. L. 98-183, 97 Stat. 1301 (1983) (The new
bill includes sections on the establishment of the Commission, rules of procedure of the Commission hearings,
and duties and powers of the Commission.).

330. 42 U.S.C. §1975(b) (2018).

331. Seeid.

332, Id. § 1975(c), (e).

333.  See Frye et al., supra note 302, at 480.

334. Seeid.

335. Seeid.

336. Seeid. at 490-95.
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cut its budget in half.**” As a result, the USCCR lost much of its staff and was
forced to close many of its regional offices.**

The last reauthorization occurred in 1994 and expired in 1996; since then
the USCCR has depended on annual appropriations for survival.*** The GAO**
has issued a series of critical reports on the Commission since the 1980s, taking
aim at productivity, financial management, and the weakening of state advisory
committees.>*' And political actors have continued to manipulate its composi-
tion.>*? During the George W. Bush administration, the President convinced
some Republican Commissioners to change their political affiliation to “inde-
pendent” so that more Republicans could be added despite the partisan balance
requirements.>*’

Scholars and policymakers have suggested sweeping reforms to the
USCCR. One common recommendation is to change the size of the Commission
from eight to seven to make deadlocks less likely.>** Another is to change the
appointments method back to the original method of nomination by the President
with the advice and consent of the Senate.>** Finally, a third has been to rename
the Commission as the “United States Commission on Civil and Human Rights,”
broadening its mandate to international human rights issues and making it an
NHRI**® Alongside this, some work has suggested increasing the Commission’s
powers, for example, to give it power to hear and determine individual com-
plaints or to file enforcement actions in court.>*’

D.  Other Independent Accountability Institutions

The prior Section discussed one independent institution falling in each of
the three major weak points—elections, integrity, and minority rights. But the
U.S. has other institutions falling in each category. Table 1 gives the reader a

337. See id. at 492-93; LEADERSHIP CONF. C.R. EDUC. FUND, RESTORING THE CONSCIENCE OF A NATION:
A REPORT ON THE U.S. COMMISSION ON CIVIL RIGHTS 27-29 (2009), https://web.archive.org/web/20110525
231645/http://www.civilrights.org/publications/reports/commission/Iccref_commission_report_march2009.pdf
[https://perma.cc/KBW5-DNEY].

338. See LEADERSHIP CONF. C.R. EDUC. FUND, supra note 337, at 30.

339. Civil Rights Commission Amendments Act of 1994, Pub. L. 103-419 § 6, 108 Stat. 4338, 4342 (1994);
LEADERSHIP CONF. C.R. EDUC. FUND, supra note 337, at 32-34.

340. See infra Subsection II1.D.2 (discussing the GAO).

341. LEADERSHIP CONF. C.R. EDUC. FUND, supra note 337, at 28.

342.  Seeid. at 30-37.

343.  See Lisa Crooms & Dawinder Sidhu, Debate: The Future of the United States Commission on Civil
Rights, 159 U PA. L. REV. PENNUMBRA 127, 131 (2010); LEADERSHIP CONF. C.R. EDUC. FUND, supra note 337,
at 38-39.

344.  See LEADERSHIP CONF. C.R. EDUC. FUND, supra note 337, at 43.

345.  See id.; Frye et al., supra note 302, at 505.

346. See LEADERSHIP CONF. C.R. EDUC. FUND, supra note 337, at 44-45; LEADERSHIP CONF. EDUC. FUND:
HuM. RTS. INST., THE ROAD TO RIGHTS: ESTABLISHING A DOMESTIC HUMAN RIGHTS INSTITUTION IN THE UNITED
STATES 42 (2010); Crooms & Sidhu, supra note 343, at 127.

347. See LEADERSHIP CONF. EDUC. FUND: HUM. RTS. INST., supra note 346, at 29-32.
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sense of the overall density of institutions, which generally correspond to well-
known types in comparative law.>*3

TABLE 1: INDEPENDENT ACCOUNTABILITY INSTITUTIONS IN THE
UNITED STATES

Name Scope Composition Main Functions Explicit
Tenure
Protection

A. Electoral Management

Federal Election | Campaign finance 6 members Make rules, investi- | No

Commission nominated by gate complaints and

(FEC) President, con- | settle claims, liti-

firmed by Sen- | gate claims
ate w/ partisan
balance, 6-year

term
Electoral Election processes 4 members Distribute grants, No
Assistance nominated by conduct studies,
Commission President, con- | and disseminate in-
(EAC) firmed by Sen- | formation

ate w/ partisan
balance, 4-year

term
B. Integrity
Independent Criminal prosecution | Independent Investigate and Yes
Counsel of federal officials counsel ap- bring criminal pros-

(lapsed in 1999) pointed by ju- ecution against des-

dicial panel on | ignated officials

temporary ba-

sis
Government Auditor Comptroller Conduct financial Yes
Accountability nominated by and performance
Office (GAO) President, con- | audits of agencies,

firmed by Sen- | investigate and file

ate from con- reports

gressional list,

15-year term
Office of Protect and disci- OSC: 5-year OSC: investigate, OSC: Yes
Special Counsel | pline government term; MSPB: 3 | bring charges to MSPB: Yes
(OSC) & Merit personnel; enforce members, 7- protect employees,
Systems whistleblower and year term; discipline wrongdo-
Protection civil Both: Nomi- ers
Board (MSPB) service laws nated by Presi- | MSPB: adjudicate

dent, claims brought by

confirmed by OSC or employees

Senate

348. I noted above that some work suggests media commissions as another type of independent accounta-
bility institution. The Federal Communications Commission (FCC) has some of the powers associated with these
commissions globally.
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C. Rights Protection
Commission NHRI-like body 8 members, 4 | Investigate is- Yes
on Civil nominated by | sues, write re-
Rights President, 4 ports, make rec-
(USCCR) by Congress, | ommendations

w/ partisan

balance, 6-

year terms
Equal Em- Antidiscrimination | 5 members Make regulations | No
ployment commission nominated by | and guidelines,
Opportunity President and | investigate and
Commission confirmed by | conciliate com-
(EEOC) Senate w/ plaints, file law-

partisan bal- | suits

ance, S-year

term

The story, as the ensuing summaries will show, is much the same as that
with the more in-depth case studies. These institutions show pockets of strength,
especially where backed by powerful allies. But they have too often proven
weak, and the road has gotten tougher in recent decades, as they face increasing
levels of political polarization and lessened support from one-time allies like the
courts.

1. Another Electoral Institution: The Electoral Assistance Commission
(“EAC”)

The EAC was created in 2002 as part of the Help America Vote Act
(“HAVA”) after the chaos that plagued the 2000 election in Florida.>* The EAC
is composed of four members nominated by the president with the advice and
consent of the Senate, no more than two of whom may be from the same party.>>°
The statute requires that majority and minority legislative leaders prepare a “can-
didate recommendation” with respect to candidates affiliated with their parties
before any presidential nominations are made.>*! The result of this structure is
that like the FEC, the EAC has been consistently composed of two Republican
and two Democratic insiders.>>

The EAC has responsibility to administer and oversee grants to state and
local officials (initially very large but subsequently much smaller) to upgrade
voting equipment and processes.>> It is also given responsibility to collect infor-
mation, run surveys, and act as a clearinghouse for information about how

349. Leonard M. Shambon, Implementing the Help America Vote Act, 3 ELEC. L.J. 424, 426-28 (2004).

350. 52U.S.C.§20923(a).

351. Id. §20923(a)(2).

352.  See Elmendorf, Representation Reinforcement, supra note 115, at 1443 (noting that the appointment
procedure encourages party leaders to select their “favorite hacks”); Daniel P. Tokaji, Early Returns on Election
Reform: Discretion, Disenfranchisement, and the Help America Vote Act, 73 GEO. WASH. L. REV. 1206, 1218—
19 (noting delays in funding the Commission).

353.  See Tokaji, supra note 352, at 1219.
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different jurisdictions conduct elections.*>* It tests and certifies voting equipment
and conducts free, optional online training for election officials.>> It has no en-
forcement or regulatory authority—with the narrow but important exception of
rulemaking over the federal form that the law required be created to allow mail
registration of voters.**®

In terms ofits scope, the EAC is closer to the Electoral Management Bodies
found around the world than the FEC is: it works on a wide range of bread-and-
butter issues of election administration.>>” But it is also what Christopher Elmen-
dorf calls an “advisory” body that can make recommendations but has little ad-
ministrative power.>>> As with the FEC, the even-numbered, partisan-balanced
structure has created problems of deadlock.>> The political branches have also
maintained tight control over the institution.*®° It has struggled to gain visibility;
it has had trouble conceptualizing “best practices” in election administration; and
it has had a relatively limited impact on the United States’s highly decentralized
and partisan system of election administration.*®!

2. Another Integrity Institution: The Government Accountability Office

The GAO, which began life in 1921 as the General Accounting Office,
gained considerable authority from its relatively humble beginnings as a
bookkeeper, debt collector, and investigator of financial irregularities.**? It be-
longs to an old and well-established type of independent accountability institu-
tion found around the world—the auditor.*®

The GAO from its inception has had a close association with Congress. The
Comptroller General who heads the GAO is appointed by the President with the
advice and consent of the Senate for a fifteen-year, nonrenewable term and can
only be removed by Congress, either via impeachment or passage of a joint res-
olution for specified causes.*** The Comptroller is a highly insulated officer,
even compared to other independent institutions.*®* In reforms to the institution
enacted in 1980, Congress formalized a legislative role in appointment by con-
structing a commission composed of specified majority and minority legislative
leaders to recommend at least three names to the President as Comptroller in the
event of a vacancy.>®

354, Id.

355. For the duties and powers of the EAC, see 52 U.S.C. §§ 20922, 20925.

356. Seeid. § 20929; Shambon, supra note 349, at 428.

357. See Shambon, supra note 349, at 428.

358.  See Elmendorf, Representation Reinforcement, supra note 115, at 1380 n.60.

359.  See Tokaji, supra note 213, at 135.

360. Seeid. at 134-35; Tokaji, supra note 352, at 1218-19.

361. See Tokaji, supra note 352, at 1219.

362. FREDERICK C. MOSHER, A TALE OF TWO AGENCIES: A COMPARATIVE ANALYSIS OF THE GENERAL
ACCOUNTING OFFICE AND THE OFFICE OF MANAGEMENT AND BUDGET 1-2 (1984).

363. See TUSHNET, THE NEW FOURTH BRANCH, supra note 11, at 158-72.

364. See ROBERT R. TRASK, GAO HISTORY: 1921-1991, at 3—4 (1991); 31 U.S.C. § 703 (current law).

365. See31U.S.C.§ 703.

366. See General Accounting Office Act of 1980, Pub. L. 96-226, 94 Stat. 311, § 104.
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The GAO in most periods has been viewed as an effective institution in
rooting out corruption and bureaucratic inefficiency as well as in improving ac-
counting and performance standards throughout government.>*’ For example, in
the 1940s the GAO uncovered questionable practices in government corpora-
tions, and in the 1960s, it carried out impactful audits of defense contracting.’®®

As a result of its value to congressional officials, over time the GAO was
given new funding and powers. Beginning with a 1967 law, it was given explicit
powers to conduct performance audits, which have become powerful tools to
improve bureaucratic practices.*® It was later given powers in other areas as
well, for example to investigate campaign finance irregularities as a precursor to
the FEC, where it uncovered some of the Watergate wrongdoing,*”° and to mon-
itor and brin% suit to prevent executive branch “impoundment” of legislative ap-
propriations.>’! A 1990 Act gave the Comptroller powers to enact mandatory
budget cuts to balance the budget, which were struck down by the Supreme Court
in Bowsher v. Sg/nar as essentially awarding “executive” powers to a “congres-
sional” agency.”’> Nonetheless, the GAO retains substantial authority as an ad-
visory and auditing institution.’”®

3. Yet More Integrity Institutions: The Office of Special Counsel and the
Merit Systems Protection Board

The OSC is a different kind of integrity institution—it plays the crucial
function of protecting federal officials and employees from a designated set of
“prohibited personnel practices,” particularly retaliation for whistleblowing and
coercion or carrying out of prohibited political activity (the Hatch Act).>’* An-
other Watergate-era institution, the OSC was created in 1978 and then strength-
ened and made a separate agency in 1989.373 It is headed by a single Special
Counsel, nominated by the President with the advice and consent of the Senate,
for a five-year term, who can only be removed for “inefficiency, neglect of duty,
or malfeasance in office.”>’® The Special Counsel’s main powers are to investi-
gate complaints brought by victims of whistleblowing or other prohibited

367. See MOSHER, supra note 362, at 2.

368. See TRASK, supra note 364, at 28-29, 51-52; see MOSHER, supra note 362, at 78, 139—43.

369. See, e.g., Economic Opportunity Act Amendments of 1967, Pub. L. 90-222, 81 Stat. 672, § 201; Leg-
islative Reorganization Act of 1970, Pub. L. 91-510, 84 Stat. 1140, § 204 (“The Comptroller General shall review
and analyze the results of Government Programs and activities . . . .”); see also MOSHER, supra note 362, at 144—
46 (referring to this as the “second transformation” of the GAO, after an earlier shift away from verifying the
legality of individual transactions and towards conducting comprehensive financial audits).

370. See TRASK, supra note 364, at 88—89.

371. See Congressional Budget and Impoundment Control Act of 1974, Pub. L. 93-344, 88 Stat. 332,
§§ 1015-16.

372. See 478 U.S. 714, 730-34 (1986).

373. See MOSHER, supra note 362, at 2.

374. See5U.S.C. §2302.

375. See ELAINE KAPLAN & TiM HANNAPEL, AM. CONST. SOC’Y, REINVIGORATING THE U.S. OFFICE OF
SPECIAL COUNSEL: SUGGESTIONS FOR THE NEXT ADMINISTRATION 34, https://www.acslaw.org/wp-content/up-
loads/old-uploads/originals/documents/Kaplan%20FINAL.pdf [https:/perma.cc/TNC7-WJUP].

376. 5US.C.§ 1211.
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personnel practices in the federal government, to seek to resolve them with the
agencies, and to potentially file claims for corrective actions or stays (to protect
victims) or disciplinary action (against wrongdoers).>”’

These claims are adjudicated by another independent institution, the
MSPB, which was also created by the 1978 statute but has deeper roots harkening
back to nineteenth century civil service reforms.’’® The MSPB is headed by a
three-member board composed of officials appointed by the President with the
advice and consent of the Senate for seven-year, nonrenewable terms, and who
can likewise only be removed for “inefficiency, neglect of duty, or malfeasance
in office.”*”” The MSPB’s chief functions are adjudicatory—aside from hearing
claims by the OSC, it also hears appeals from civil service employees for wrong-
ful termination or discipline in violation of the civil service laws.*** Most of these
decisions can be appealed to the US Court of Appeals for the Federal Circuit.*®!
Further, the MSPB conducts surveys and other research on the civil service laws
and has a little used power to strike down Office of Personnel Management
(OPM) regulations for non-compliance with certain civil service laws.*%>

Much like the other institutions studied here, the OSC and MSPB have
functioned well at times and suffered from serious problems at others. The OSC
was severely undermined during the Reagan administration: it was led by leaders
who appeared to be more adversarial than allied to whistleblowers.>®® In re-
sponse, Congress enacted further laws to protect whistleblowers,*** but the OSC
only really found its footing during the Obama administration.>®® The MSPB was
widely credited with building up a useful body of caselaw.>*® However, it lacked
a quorum of two members for five years between 2017 and 2022 and could not
decide claims, leading to a massive backlog.*®’

377. See 5U.S.C. § 1212. The OSC also has powers to bring allegations to an agency’s attention and force
the head to conduct an investigation and provide a response. See 5 U.S.C. § 1213.

378. See, e.g., Michael Bogdanow & Thomas Lanphear, History of the Merit Systems Protection Board, 4
J. FED. CIR. HIST. SOC’Y 109, 110-14 (2010) (describing the predecessors to the MSPB).

379. 5U.S.C.§§ 1201-1202.

380. See, e.g., Jessica L. Parks, The Merit Systems Protection Board as a Model Forum, 4 FED. CIR. B.J.
15, 16-17 (1994).

381. Id. atl15.

382. Seeid. at20-21;5U.S.C. § 1204(a)(3).

383. See, e.g., Thomas M. Devine & Donald G. Alpin, Abuse of Authority: The Office of the Special Counsel
and Whistleblower Protection, 4 ANTIOCH L.J. 5, 28-57 (1986).

384. See, e.g., Bruce D. Fong, Whistleblower Protection and the Office of Special Counsel: The Develop-
ment of Reprisal Law in the 1980s, 40 AM. U. L. REV. 1015, 1059-62; KAPLAN & HANNAPEL, supra note 375,
at 5.

385.  See, e.g., Nancy M. Modesitt, The War on Whistleblowers, 6 U. PA.J.L. & PUB. AFF. 603, 610 (2021).

386. See generally Robert G. Vaughn, The Opinions of the Merit Systems Protection Board: A Study in
Administrative Adjudication, 34 ADMIN. L. REV. 25 (1982) (discussing how the Board carved out its role ini-
tially).

387. See Modesitt, supra note 385, at 626-27.
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4. Another Rights Protection Institution: The Equal Employment Opportunity
Commission

The EEOC belongs to another common species of institution found in many
countries around the world—the antidiscrimination institution.*®® It is charged
with enforcing rights under several employment discrimination statutes over
both governmental and non-governmental employers.>*’

The EEOC’s origins are found in the 1964 Civil Rights Act.**® The Com-
mission is composed of five Commissioners, no more than three of whom may
be from the same political party, appointed by the President with the advice and
consent of the Senate, to five-year terms.>' There is no explicit statutory protec-
tion from removal,**? although as with other agencies studied here such protec-
tion may be implicit. But while the USCCR recommended creating a strong
agency, the one constructed by the initial Act was a weaker compromise.>®® It
had a vaguely defined rulemaking power and the ability to investigate and seek
conciliation of complaints by petitioners.>** But if conciliation failed, the agency
had no ability to go to court; instead, aggrieved employees had to bring claims.>”>

The early EEOC achieved a lot despite its weak powers. In particular,
backed by strong support from both state-level commissions and civil society
groups like the NAACP,*® it developed aggressive inteq;retations of key issues,
pushing towards a broader disparate impact standard.>®’ Over time, the EEOC
did gain more powers, as new statutes were added to its mandate and as, in 1972,
it finally gained the power to litigate claims.*”® Ironically, however, scholars sug-
gest that its influence has waned with time, although it is still a significant insti-
tution. As the courts became more conservative, they showed little deference to
the EEOC and frequently rejected its interpretations.**” Moreover, the agency
has shown substantial evidence of politicization, with enforcement patterns shift-
ing sharply as partisan majorities on the board change.*"’

388. For discussion, see TUSHNET, THE NEW FOURTH BRANCH, supra note 11, at 35.

389. See, e.g., Melissa Hart, Skepticism and Expertise: The Supreme Court and the EEOC, 74 FORDHAM L.
REV. 1937, 1941 (2006).

390. See Jennifer Woodward, Borrowed Agency: The Institutional Capacity of the Early Equal Employment
Opportunity Commission, 35 J. POL. HIST. 195, 197 (2023).

391. 42 U.S.C. §2000e-4.

392. Id

393.  See Woodward, supra note 390, at 197-98.

394. Seeid. at 197.

395. Seeid. at 198.

396. Seeid. at201-11.

397. See Nicholas Pedriana & Robin Stryker, The Strength of a Weak Agency: Enforcement of Title VII of
the 1964 Civil Rights Act and the Expansion of State Capacity, 1965-1971, 110 AM. J. Soc. 709, 727-40 (2004).
398. See Equal Employment Opportunity Act of 1972, Pub. L. No. 92-261, § 702(f), 86 Stat. 103, 105.

399. SeeHart, supra note 389, at 1941-49; Rebecca Hanner White, The EEOC, the Courts, and Employment
Discrimination Policy: Recognizing the Agency’s Leading Role in Statutory Interpretation, 1995 UTAH L. REV.
51, 54 (1995).

400. See, e.g., B. Dan Wood, Does Politics Make a Difference at the EEOC?, 34 AM. J. POL. SCI. 503, 526
(1990) (finding substantial evidence that presidential administration and appointments alter policymaking).
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IV. EXPLAINING WEAKNESSES IN U.S. INDEPENDENT ACCOUNTABILITY
INSTITUTIONS

The case studies in the prior Section demonstrate that U.S. constitutional
politics has felt the same tendency towards construction of non-judicial account-
ability institutions to shore up democratic weak points as constitutional democ-
racies globally. However, while these institutions have shown pockets of sub-
stantial strength, especially historically, they have often proven to be relatively
(and increasingly) fragile. This Part looks at why. It focuses on two common
factors that seem to run strongly across all the case studies—lack of constitu-
tional entrenchment and increasing politicization. Both of these problems are se-
rious but potentially surmountable.

A.  The Problem of Non-constitutional Entrenchment

Some scholarship on independent accountability or guarantor institutions
argues that they must be constitutionally entrenched in order to play such a
role.**! This Article argued above that this is too narrow a definition.

That said, while it seems both theoretically and empirically true that non-
constitutionalized guarantor institutions can be effective bodies, the ones created
in the United States have at times been hampered by a lack of constitutional
foundation.** First, Congress can rely on the device of the sunset clause to con-
trol these institutions, allowing them to lapse when they become too trouble-
some.**® This device was used throughout the life of both the Independent Coun-
sel and the USCCR.*** Second, even without sunset clauses, political actors can
maintain more control over statutory institutions than constitutional ones.**
When statutory agencies do things that anger Congress or key constituencies,
there is a good chance that Congress will cut their powers or their funding or
change their appointment procedures.**® The ability of Congress to change fun-
damental aspects of these institutions by law, or even to abolish them completely,
has plausibly hampered their performance.

That said, this problem is not unique to the United States. Constitutionally
entrenched institutions are also frequently meddled with by political actors,
sometimes in order to capture those institutions for authoritarian ends, sometimes
as a justified response to institutional overreach, and sometimes just to change
institutional powers or structure in light of new social or political needs.*”” Most

401. See Khaitan, Guarantor (or So-called ‘Fourth Branch’) Institutions, supra note 71, at 604.

402. See Hart, supra note 389, at 1954-58.

403. For a systemic, comparative exploration of the use of the sunset clause, see SOFIA RANCHORDAS,
CONSTITUTIONAL SUNSETS AND EXPERIMENTAL LEGISLATION: A COMPARATIVE PERSPECTIVE 32-36 (Rosalind
Dixon et al. eds., 2015).

404. See supra Sections I11.B—C.

405. See Khaitan, Guarantor (or So-called ‘Fourth Branch’) Institutions, supra note 71, at 611-18.

406. See Hugq, supra note 186, at 1528.

407. See, e.g., Miklos Bankuti, Gabor Halmai & Kim Lane Scheppele, Hungary s liliberal Turn: Disabling
the Constitution, 23 J. DEMOCRACY 138, 143 (noting the ways in which the Fidesz party in Hungary used formal
constitutional change to weaken independent institutions designed to check the majority).
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constitutions of other countries are more flexible than that of the United States,
and thus formal constitutional change is less of a barrier.**®

As well, even where “guarantor” institutions are constitutionalized, the
constitutional text often says surprisingly little about them. In South Africa, for
example, the Public Protector is described in only a few constitutional articles.*’
The first lays out its core powers to investigate, report on, and take appropriate
remedial action with respect to state action “alleged or suspected to be improper
or to result in any impropriety or prejudice.”*'” Three other articles lay out ap-
pointment, term, and removal protections.*'! These leave holes through which
the institution might be attacked via legislation, such as budget cuts or the sub-
traction of powers not enumerated in the text.*'> Because constitutions cannot
spell out all aspects of institutional functioning, significant avenues for political
attack exist even if the institution is constitutionally entrenched.*'®

One way to conceptualize the issue of legislative entrenchment is to con-
sider the conditions under which institutions and policies will prove durable and
resistant to significant change. Political scientists have argued that institutions
and policies will tend to stick where they build supportive constituencies.*'* The
flip side of this, of course, is that the rise of strong and well-organized opposition
to an institution or policy will increase the odds that it will have a short life.*!
Entrenchment is not just a product of the formal rules for changing an institution,
but also of the politics surrounding that institution, which are in part caused by
the actions of the institution itself.*!¢

Consider the alignment and construction of institutional enemies first. In-
dependent accountability institutions often start with a tough hand—they operate
in areas that clash with the core political interests of elected officials.*!” The
FEC’s actions were often unwelcome because they threatened candidates and the
parties themselves; the independent counsel was seen as a cudgel to attack suc-
cessive presidential administrations.*!® In contrast, the GAO was usually seen as

408. See, e.g., Mila Versteeg & Emily Zackin, American Constitutional Exceptionalism Revisited, 81 U.
CHI. L. REV. 1641, 1674-75 (2014).

409. S. Afr. Const., 1996, § 182.

410. Id.

411. Id. § 183 (laying out non-renewable term of seven years); id. §§ 193—194 (laying out the appointment
process and removal protections).

412.  See Huq, supra note 186, at 1528.

413.  See Pal, supra note 38, at 108—10 (calling for Electoral Management Bodies to be “defined as specifi-
cally as possible in the constitution,” to avoid risks of capture).

414. See, e.g., Paul Pierson, Increasing Returns, Path Dependence, and the Study of Politics, 94 AM. POL.
ScI. REV. 251, 258-59 (2000); PAUL PIERSON, THE NEW POLITICS OF THE WELFARE STATE, 2628 (2001) (argu-
ing that welfare retrenchment is a slow, difficult process because welfare programs build up constituencies that
then protect those programs); ADAM CHILTON & MILA VERSTEEG, HOW CONSTITUTIONAL RIGHTS MATTER 34—
39 (2020) (arguing that some constitutional rights empower organizations to defend and expand the right, while
others do not).

415. See CHILTON & VERSTEEG, supra note 414, at 39.

416. Id. at 47 (“Of course, there are undoubtedly instances in which religious groups, trade unions, and
political parties participated in the drafting of the constitution and successfully entrenched their interests.”).

417. Seeid. at 51.

418. See Potter, supra note 194, at 447.
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performing valuable services for Congress; as a result, it has usually been more
insulated from political pressure, and in fact given more authority over time.*"”

Regardless of opposition, institutions also prove more durable when they
construct supportive constituencies that can rally to their defense. The GAO, as
already noted, has built up such a supportive constituency, in large part from
within government itself.*** In contrast, the temporary, more antagonistic inde-
pendent counsel never built up much bipartisan support.*?! The USCCR and the
EEOC initially enjoyed strong support from both civil society groups and, in the
case of the EEOC, from allied state institutions.**? These supports however seem
to have lessened over time, leaving these institutions more at the vagaries of par-
tisan politics.*** The FEC, although initially backed by civil society groups like
Common Cause, lost power as it was increasingly viewed as ineffective, while
the EAC has never enjoyed substantial support from outside groups and is largely
d0m2i£1ated by the state and local election insiders that make up its advisory bod-
ies.

The ability of an independent institution to garner and shape support may
be at least partially a product of its design. In many cases where agencies have
proven weak, the outcome seems to be partially a product of flaws in the institu-
tion’s ability to act, whether because of deadlocks or insufficient powers.

B.  The Problem of Politicization

Most of the agencies studied above have been plagued with increasingly
high levels of politicization. While the increasing politicization has been gradual,
there were a few moments that might qualify as critical junctures. The Reagan
administration in several cases filled agencies with officials who had a very dif-
ferent, and in some cases seemingly anti-mission, understanding of their role,
leading to increasing conflict within agencies and with Congress.*?* Both Trump
administrations have also brought significant partisan conflict and pressure on
these institutions, as explored in more detail in the next Part.

High levels of politicization pose a challenge for independent accountabil-
ity institutions. First, they can lead to partisan deadlocks and an inability to act,
particularly with an even-numbered, partisan-balanced commission structure like
the FEC, EAC, and USCCR.** Second, if captured by one side, they can be
turned into real or perceived partisan weapons against the opposition or even

419. Keith Whittington tells a somewhat similar story with the Supreme Court; he argues its authority was
expanded because of its utility to national political elites. See Keith E. Whittington, “Interpose Your Friendly
Hand:” Political Supports for the Exercise of Judicial Review by the United States Supreme Court, 99 AM. POL.
Sci. REV. 583, 584 (2005).

420. See supra Subsection I11.D.2.

421.  See supra Section II1.B.

422.  See supra Section II1.C; Subsection II1.D 4.

423.  See supra Section II1.C; Subsection I11.D.4.

424.  See supra Section II1.A; Subsection II1.D.1.

425.  See Fyre et al., supra note 302, at 476-85.

426. See supra Section II1.A.
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tools to attack democracy itself.**” Recent experience with the judiciary, where
both sides have complained about a partisan judiciary working against their in-
terests, gives a flavor of the potential problem on a bigger scale.*® Third, of
course, politicization can corrode the legitimacy and support for an institution in
the eyes of the public.**

Problems of politicization in the United States are not unique to the inde-
pendent accountability institutions studied here. They have also affected the
courts, other independent regulatory institutions not seen as “democracy protect-
ing,” and state-level institutions.**" The ubiquitous nature of this pressure sug-
gests that it is not easy to resist, especially as political parties have become more
ideologically cohesive and polarized in recent decades.*! Institutional culture is
plausibly more important than design in resisting these pressures.** Still, design
is not irrelevant, and some selection methods may be more prone to these pres-
sures than others. The penultimate Part of this Article argues that better design
choices are available, despite constraints.

V. THE CRISIS: ATTACKS ON INDEPENDENT ACCOUNTABILITY INSTITUTIONS
IN THE SECOND TRUMP ADMINISTRATION

Since the start of the second Trump administration, the President has
launched a major assault on the independence of the U.S.’s independent account-
ability institutions.*** As explained in more detail below, he has been abetted by
several factors—(1) a sometimes suboptimal or ambiguous statutory design,
(2) congressional acquiescence or even abetting of these attacks, and (3) most
importantly, a Supreme Court, wielding an aggressive version of unitary execu-
tive theory, that has acted (albeit thus far on the shadow or emergency docket)
like most remaining restrictions on presidential removal power are unconstitu-
tional.

427.  See supra Section IIL.A.

428.  See, e.g., Jack Gillum & John McCormick, Republicans Call Justice System “Weaponized” After
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J. Bybee ed., 2007).
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Polarization, 106 REV. ECON. & STAT. 557, 557 (2024) (finding that polarization has increased faster in the
United States as compared to other countries).
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PoLITICO (June 30, 2025, at 05:55 ET), https://www.politico.com/news/2025/06/30/trump-firings-federal-agen-
cies-00432223 [https://perma.cc/QB2L-N3L2].
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A.  Presidential Attacks

President Trump, in his first days in office, removed a number of heads of
independent agencies, including many of the independent accountability institu-
tions analyzed in this article. These included: (1) the Democratic chair of the
FEC,** (2) the head of the OSC,** (3) a Democratic member of the three-person
MSPB,*® and (4) two of the three Democratic members of the EEOC.**” None
of these removals were based on alleged malfeasance or incompetence meeting
statutory standards—the stated grounds were simply disagreement with the pol-
icy priorities of the President, which is quintessentially not a ground of “for
cause” removal.***

Even when President Trump has not outright removed officials, he has
taken other actions to pressure agencies and to try and bring them in line with
the policy priorities of the administration. In April 2025, the White House sought
to “de-designate” the Democratic Chair of the USCCR, Rochelle Garza (but not
to remove her from the Commission), and to replace her with a conservative
Chair.**? Although the administration did not explain its reasoning, media reports
indicated that it wanted to shift the agenda of the Commission towards investi-
gating topics close to the administration, such as DEI offices, antisemitism on
college campuses, and noncitizen voting.**® The relevant statutes, as noted
above, allow the President to appoint the Chair with the concurrence of a major-
ity of the Commission, and it is unclear whether there is any mechanism to re-
move a Chair in the middle of his or her term.**! The Commission took no action
on the “de-designation” and has continued to consider Garza as its chair.**?

The administration has also sought to undermine agencies perceived as act-
ing against its interests. The GAO, for example, has several times found that the

434. Andrew Howard, Trump Ousted the Top Democratic Campaign Finance Regulator. She Says It’s 1I-
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missioner-firing-014200 [https://perma.cc/477R-QZ78].
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Trump administration was violating federal law by impounding (or refusing to
spend) federal funds appropriated by Congress, in violation of the Constitution
and the 1974 Impoundment Control Act.*** The administration responded first
by pushing back on investigative demands, with the general counsel of the Office
of Management and Budget (OMB) arguing that the requests for information
from the GAO were “voluminous, burdensome, and inappropriately invasive”
and “undermine[d] agency efforts to faithfully implement the law and the presi-
dent’s priorities.”*** He later told Congress to “pay no heed” to the GAO’s “in-
correct” conclusions.**> The White House since then has been a behind the
scenes force behind an effort by House Republicans to cut the GAO’s budget in
half, from $800 billion to $400 billion, which would have a drastic impact on the
agency’s ability to conduct oversight and require at least 2,200 layoffs.**® In re-
sponse to the introduced legislation, the head of the OMB stated on X: “Maybe
GAO shouldn’t be partisan.”**” The president has made no move to remove the
Comptroller General, Gene Dodaro, but Dodaro’s 15-year term ended in Decem-
ber 202544

In yet another case, the administration sought to direct an independent ac-
countability institution to carry out its will. In March 2025, President Trump is-
sued an Executive Order giving various directives to the EAC.** It ordered the
Commission, within 30 days, to utilize its one substantial rulemaking power
(which is over the national voter registration form) in order to ensure that all
voters using that form produce “documentary proof of United States citizenship”
to register to vote.*>* Observers noted that the Executive Order was an attempt
to achieve, partially, the goals of the SAVE Act, which in turn would ?otentially
block millions of eligible voters from being able to register to vote.*>! The Ex-
ecutive Order also directed the EAC to withhold grant funding from states that
did not comply with requirements set out in the Order, including any states that
count ballots mailed (but not received) until after election day.4 2 In the months
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PoLiTicO (Dec. 7, 2025, at 12:00 ET), https://www.politico.com/news/2025/12/07/gene-dodaro-gao-trump-im-
poundment-00679550 [https://perma.cc/TKSE-84EU].

449. See Exec. Order No. 14248, 90 Fed. Reg. 14005 (2025).

450. Id. § 2(a)(i)(A); see also id. § 2(a)(ii) (specifying the documentation that would be acceptable).

451.  See, e.g., Michael Waldman, 4 Pivotal Time for Voting Rights, BRENNAN CTR. FOR JUST. (Apr. 24,
2025), https://www .brennancenter.org/our-work/analysis-opinion/pivotal-time-voting-rights [https://perma.cc/3
ZPW-TKD3] (noting tendency of bill to restrict voting access).

452. Exec. Order No. 14248, 90 Fed. Reg. 14005, § 7(b) (Mar. 28, 2025). The order also required the EAC
to de-certify all existing voter machines under its voluntary voting systems guidelines and recertify them under
new standards that only one extant voting system would comply with. /d. § 4(b)(ii); Jasleen Singh, The Trump
Administration’s Campaign to Undermine the Next Election, BRENNAN CTR. FOR JUST. (Aug. 3, 2025), https://
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after the Order was issued, two district court judges issued preliminary injunc-
tions blocking enforcement of these provisions, in large part on grounds that the
President has no statutory power to give directives to the EAC.*

B. Supreme Court Enabling: The Triumph of the Unitary Executive Theory

The removed commissioners or agency heads of the OSC, MSPB, and
EEOC all sued.** The fired Special Counsel and MSPB board member were
both reinstated for a time by lower courts.*> But the fired Special Counsel vol-
untarily dismissed his lawsuit after a unanimous decision of a D.C. Circuit panel
staying his reinstatement, apparently on grounds that his ultimate likelihood of
success was slim.**® The Supreme Court then stayed a D.C. Circuit en banc de-
cision temporarily reinstating the fired member of the MSPB.*7 Its reasoning in
a brief per curiam decision indicated that the member was unlikely to prevail in
the ultimate merits of the lawsuit, although it did not definitively resolve the
merits question at this preliminary stage of the lawsuit.*>

In Trump v. Wilcox, the relevant shadow docket decision, the Court by a
six to three vote did not directly overturn Humphrey’s Executor, the venerable
but embattled precedent allowing Congress to create independent agencies
whose heads could be insulated from at-will presidential removal.**° But it sug-
gested a very narrow reading of the precedent drawn from recent caselaw, one
that virtually all existing independent agencies would potentially fail.**° It indi-
cated a presumption that the President could remove officers throughout the

www.brennancenter.org/our-work/research-reports/trump-administrations-campaign-undermine-next-election
[https://perma.cc/NL3P-5GTF].

453. California v. Trump, 786 F. Supp. 3d 359, 395-97 (D. Mass. 2025) (blocking both the funding and
citizenship provisions, among others, in the nineteen states challenging the order); League of United Latin Am.
Citizens v. Exec. Off. of the President, 780 F. Supp. 3d 135, 154-55 (D.D.C. 2025) (blocking the citizenship
provision but denying relief on the funding provisions on standing grounds).

454. See Drew Friedman, Trump’s ‘Direct Assault’ on MSPB ‘Alarming’ to Former Board Member Limon,
PoLiTICO (Mar. 13, 2025, at 16:32 CT), https:/federalnewsnetwork.com/workforce/2025/03/trumps-direct-as-
sault-on-mspb-alarming-to-former-board-member-limon/ [https://perma.cc/ZGK7-52X4]; Former EEOC Com-
missioner Jocelyn Samuels Sues for Reinstatement, CTR. FOR WORKPLACE COMPLIANCE (Apr. 14, 2025), https://
cwe.org/CWC/CWC/Updates/2025/Former-EEOC-Commissioner-Jocelyn-Samuels-Sues-For-Reinstatement.
aspx [https://perma.cc/6XN3-VFE4].

455.  See Friedman, supra note 454.

456. See Sean Michael Newhouse, Official Who Safeguards Whistleblowers Drops Lawsuit Protesting His
Firing by Trump, GOV’T EXEC. (Mar. 6, 2025), https://www.govexec.com/management/2025/03/official-who-
safeguards-whistleblowers-drops-lawsuit-protesting-trumps-firing-him/403521/  [https://perma.cc/V8BY-GPZ
X]. Seila Law explicitly distinguished the functions of the OSC from that of the Consumer Financial Protection
Bureau (CFPB), noting that the OSC has “only limited jurisdiction to enforce certain rules governing Federal
Government employers and employees” and “does not bind private parties at all or wield regulatory authority
comparable to the CFPB.” U.S. 197, 221 (2020). However, the fact that the OSC, like the CFPB and the Federal
Housing Finance Agency whose insulation was later struck down in Collins v. Yellen, was an unusual single-
headed independent agency, rather than a multimember board, likely weighed on the decisions of the lower courts
and the incumbent Special Counsel’s own decision to dismiss his lawsuit. See 594 U.S. 220, 251 (2021).

457.  See Trump v. Wilcox, 145 S. Ct. 1415, 1416 (2025) (per curiam).

458. Id.

459. See id.; Humphrey’s Ex’r v. United States, 295 U.S. 602, 629 (1935).

460. Wilcox, 145 S. Ct. at 1416.
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executive branch, subject to two “narrow” exceptions that were not defined in
Wilcox itself but rather discussed in the recent Seila Law decision.*!

In Wilcox, the Court granted a stay of the reinstatement in part because it
found that the fired board member of the MSPB, as well as a fired board member
of the National Labor Relations Board (NLRB) who was part of the same con-
solidated case, “likely ... exercise considerable executive power” and therefore
fall outside of the exceptions discussed in Seila Law.*** The most troubling as-
pect of this conclusion is that the MSPB (and to a lesser extent the NLRB) are
primarily adjudicative bodies.** Unlike the FEC, EEOC, and even to a limited
degree the GAO, it generally lacks power to execute the law by initiating legal
actions in US courts and the ability to start investigations on its own initiative.**
It also has little rulemaking authority apart from a power to make rules governing
the procedures through which its administrative hearings will proceed.*®> In
short, if insulation for the MSPB is unconstitutional, then the same seems true of
other agencies that more clearly wield chunks of executive power, such as the
EEOC and FEC.*%® The dissent written by Justice Kagan suggested that the Court
was reversing or greatly narrowing the scope of Humphrey’s Executor, some-
thing that she argued should not have been done without briefing and argu-
ment.*¢’

The Supreme Court in Wilcox suggested but did not decide for certain that
the MSPB and NLRB fell outside the “narrow” exceptions found in Humphrey’s
Executor.*®® 1t also rested its preliminary decision on the balance of equities,
holding that regardless of the ultimate question of the legality of the removal,
“the Government faces greater risk of harm from an order allowing a removed
officer to continue exercising the executive power than a wrongfully removed
officer faces from being unable to perform her statutory duty.”*® It further

461. Id.

462. Id. at 1415.

463. See Vaugh, supra note 386, at 25.

464. See generally id. (characterizing the adjudicatory powers of the MSPB).

465. The MSPB does have power to set aside OPM rules and regulations if they would cause an employee
to carry out a prohibited personnel practice under the relevant civil service laws. See 5 U.S.C. § 1204(f). As noted
in a lower court concurrence, this power is “rarely used.” Harris v. Bessent, 2025 WL 980278, at *23 (D.C. Cir.
Mar. 28, 2025) (Henderson, J., concurring).

466. In atwo to one D.C. Circuit panel decision that stayed federal district court decisions reinstating the
members of the MSPB and NLRB, which preceded the subsequent en banc D.C. Circuit decision vacating that
stay, a concurrence by Judge Walker argued that the MSPB is distinguishable from earlier independent structures
upheld by the Court in cases like Humphrey's Executor. See Harris, 2025 WL 980278, at *17 (Walker, J., con-
curring). This is so, according to Judge Walker, because the MSPB determined the outcome of disputes “within
the executive branch,” rather than between the executive branch and the public, and because it “can force the
President to work with thousands of employees he doesn’t want to work with.” /d. However, these features do
not make the MSPB any less adjudicative. Courts often decide disputes between the government and its own
employees, and they can also reinstate employees by enforcing civil service laws.

467. See Wilcox, 145 S. Ct. at 1418 (Kagan, J., dissenting) (“Our emergency docket, while fit for some
things, should not be used to overrule or revise existing law.”).

468. Id.at 1416.

469. Id.at 1416-17.
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suggested that the Court would stay reinstatement in order to prevent the “dis-
ruptive effect” of repeated removals and reinstatements of executive branch of-
ficials.*”

From the perspective developed in this Article, the Court’s balancing of the
equities is bizarre. As Justice Kagan pointed out in her dissent, the majority’s
analysis seemed to misunderstand the stakes of the decision in weighing the Pres-
ident’s interests only against those of the removed officer in remaining in the
position.*’! This is not a case involving a single terminated, lower-level govern-
mental employee, where the question is about the hardship to the officer, loss of
salary, and similar considerations.*’”> Here the result of the Court’s stay is to al-
low the President to paralyze or, even worse, capture an institution that is de-
signed precisely to protect sensitive democratic functions independent of direct
executive control.*”* In the interim period in which the President is able to purge
independent accountability institutions, he can carry out immense harm to those
functions. The harm, as Kagan notes, is not really the officer’s; rather it is “Con-
gress’s and, more broadly, the public’s.”"*

The Court has subsequently emphasized the breadth of its reasoning. In a
subsequent shadow docket decision involving Trump’s removal of Democratic
members of the Consumer Product Safety Commission, the Court likewise is-
sued a stay of a lower court decision ordering reinstatement.*’® Its even briefer
reasoning simply cited the Wilcox case and said that its analysis, particularly of
the balance of equities, controlled the issue.’ In a concurrence, Justice Ka-
vanaugh stated that he would have granted a writ of certiorari before judgment
in one of the two cases, allowing the Court to decide the issue after full briefing
and argument on the merits, because “there was at least a fair prospect” that the
Court would “narrow or overrule” Humphrey's Executor.*”’ While lower courts
are thus bound by existing Supreme Court precedent, a majority of the Court is
signaling (loudly) that removal protections for most independent agencies will
not survive.*’

C. The Consequences: Neutralization and Capture

As discussed above, attacks on the independence of independent accounta-
bility institutions typically have two potential aims. The first is to neutralize the
power of the institution, rendering it unable to act as a check on political power;

470. Id.

471. Id. at 1420 (Kagan, J., dissenting).

472.  See Trump v. Wilcox, 145 S. Ct. 1415, 1420 (2025).

473. Seeid.

474. Id. at 1420.

475. Trump v. Boyle, 145 S. Ct. 2653, 2654 (2025) (per curiam).
476. Id. (holding that the case is “squarely controlled” by Wilcox).
477. Id. at 2654-55 (Kavanaugh, J., concurring).

478. Id. at2654.
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the second is to capture the institution, shifting it from a check on political power
into an enabler of authoritarian projects aimed at centralizing power.*”

There is evidence of both dynamics so far in the second Trump administra-
tion. Several of the institutions studied in this Article have been rendered tooth-
less as a result of removals. The FEC, for example, was left without a quorum
after its Chair was removed by the President (as noted above) and a second, Re-
publican Commissioner resigned in May 2025.*%° As a result, the FEC is now
unable to muster the four votes necessary to make rules, initiate investigations,
approve settlements, or file lawsuits against alleged violators.*®! The EEOC like-
wise lost its quorum after Trump’s removal of two Democratic Commissioners,
although the quorum was restored in October 2025 after the Senate confirmed a
new commissioner.*®?

Perhaps most dramatically, the MSPB lost its quorum when its Democratic
Chair was likewise removed by President Trump and when another member’s
term ended shortly thereafter.*®? Left with only one member, the MSPB was un-
able to hear cases.*** This did not completely grind the work of the Board to a
halt, since preliminary investigations are performed by Board staff still in place
and since Administrative Judges (“AlJs”) generally conduct the first cut of hear-
ings.*®> The Board, however, was unable to hear appeals from the decision of the
AJs.*#® Given the context of mass federal employee firings during this admin-
istration, the lack of a quorum on the MSPB proved potentially consequential.
The number of weekly appeals received by the tiny agency (with only 174 em-
ployees) has roughly quadrupled from 96 during 2024 to 468 by mid-2025.48"
The Trump administration nominated a second Republican to the MSPB, and a
quorum was restored after Senate confirmation in October 2025.4%8

Capture and abuse goes beyond merely paralyzing the functions of an in-
stitution to instead reconstituting it as a regime ally that will sweep checks on

479. See, e.g., Jessica Piper, Departure on FEC Hobbles the Election Enforcement Agency, POLITICO (Apr.
30, 2025, at 12:15 ET), https://www.politico.com/news/2025/04/30/fec-quorum-00318077 [https://perma.cc/E
DT8-JKFA] (providing an example of executive overreach impairing the ability of independent institutions to

act).
480. See id.
481. Seeid.

482. See Robin Shea, EEOC May Have a Quorum Soon: 4 Things Employers Can Expect, JD SUPRA (May
9, 2025), https://www.jdsupra.com/legalnews/ecoc-may-have-a-quorum-soon-4-things-1541365/ [https://perma.
cc/MAN8-WVUN].

483. See, e.g., Jordan Ascher, Responding to a Quorumless Merit Systems Protection Board, YALE J. ON
REGUL. (May 23, 2025), https://www.yalejreg.com/nc/responding-to-a-quorumless-merit-systems-protection-
board-by-jordan-ascher/ [https://perma.cc/9ELT-EQ7J].

484. Id.

485.  See Drew Friedman, What MSPB Can and Can’t Do Without a Quorum, FED. NEWS NETWORK (May
29,2025, at 15:24 CT), at https://federalnewsnetwork.com/workforce-rightsgovernance/2025/05/what-mspb-can
-and-cant-do-without-a-quoruny/ [https://perma.cc/KCX2-4A7L].

486. Id.

487. See Drew Friedman, MSPB Faces High Workload, Low Staffing Levels, FED. NEWS NETWORK (July
4, 2025, at 12:51 CT), https://federalnewsnetwork.com/management/2025/07/mspb-faces-high-workload-low-
staffing-levels/ [https://perma.cc/462K-47PM].

488.  See Friedman, supra note 485.
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power away and repress opponents.*®® One potential example in the second
Trump administration is the Federal Communications Commission (FCC),
which could also be classified as an independent accountability institution be-
cause of its role of regulating media.*”° In January 2025, the Democratic chair of
the FCC resigned, passing the chair to Republican Brendan Carr.*’! Critics (in-
cluding the lone Democrat still on the Commission) have since argued that Carr
has used his powers to attack and intimidate mainstream media, for example by
investigating CBS for “news distortion” for a 60 Minutes story and NBC and
ABC for allegedly prohibited DEI practices.*’* Critics have also pointed to the
FCC’s powers to block mergers in the industry as a major source of leverage
over news networks.**®> The Commission briefly lost its quorum in June 2025 but
now has a working Republican majority.***

Of the institutions studied in this Article, the single-headed OSC offers per-
haps the clearest dynamic of capture and abuse. Because the OSC is single-
headed rather than a multi-member board, President Trump was able to name an
acting Special Counsel shortly after removing the old Special Counsel, rather
than needing to wait on Senate confirmation.*”> The old OSC had acted as a
source of resistance against some of the administration’s actions, arguing that the
administration’s mass termination of probationary employees was in many cases
unlawful *® The new leadership reversed course and held that the removals were
lawful.**7 The agency has also turned its sights on enemies of the administration,
including former Special Counsel Jack Smith, who was tasked with leading the
federal prosecutions involving President Trump from 2022 through 2025.4% It
opened an investigation into whether Smith violated the Hatch Act, inter alia by
scheduling Trump’s potential trial too close to elections.*”® The President’s ini-
tial choice for a permanent leader of the OSC, Paul Ingrassia, was described in
the press as having a “lack of legal experience, association with neo-Nazis and

489. See supra Subsection I1.C.1.

490. See generally Ben Brody, Senate Democrats Urge Carr to Stop ‘Weaponization of the FCC’,
PUNCHBOWL NEWS (Feb. 13, 2025), https://punchbowl.news/article/tech/fcc-brendan-carr-letter-from-senate-
democrats/ [https://perma.cc/4K59-4DRG] (quoting lawmakers with concerns about independence of the FCC).

491. See Tedd Johnson, Donald Trump and Republicans to Gain a Majority on FCC as Senate Confirms
Olivia Trusty, DEADLINE (June 17, 2025, at 14:27 CT) https://deadline.com/2025/06/trump-fcc-majority-olivia-
trusty-senate-1236436125/ [https://perma.cc/ZU6H-44FX].
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amount, Skydance Merger, THE HILL (Aug. 18, 2025, at 11:07 ET), https://thehill.com/homenews/media/545
7574-paramount-skydance-merger-fcc-cbs-trump-schiff/ [https://perma.cc/KXW2-LS2E].
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495.  See 5 U.S.C. § 3349(c)(1) (excluding appointments to multimember boards of independent commis-
sions from the scope of the Vacancies Act).

496. See Drew Friedman, In Reversal, OSC Now Says Agencies Can Fire Probationary Feds for Almost
Any Reason, FED. NEWS NETWORK (May 14, 2025, at 16:04 CT), https:/federalnewsnetwork.com/workforce-
rightsgovernance/2025/05/in-reversal-osc-now-says-agencies-can-fire-probationary-feds-for-almost-any-rea-
son/ [https://perma.cc/4WTS-976L].
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an extensive public record of denigrating federal workers;” he withdrew in Oc-
tober 2025 following a public backlash.”*

Here as elsewhere, the choice between neutralization and capture/abuse is
dependent on context, opportunity, and time. Under existing statutes, the Presi-
dent has no power to fill vacancies with acting officials in multi-member inde-
pendent commissions; hence to pack the institutions considered here, other than
the OSC, requires Senate involvement.”’! Eventually, however, pro-administra-
tion nominees for the EEOC and MSPB gained Senate approval.’®* The fate of
the GAO, which turned over at the end of 2025 and whose head is typically nom-
inated by the President from a list of recommended names provided by a con-
gressional commission, may depend on how jealously Congress guards its his-
toric prerogative to insist on highly competent, independent, and
congressionally-oriented leadership.’®® Partisan balance requirements also may
act as something of a constraint, especially where there is an even number of
board members and the requirements are backed by strong political norms.>*
Partisan balance requirements can be gamed, as the recent history of the USCCR
shows, but doing so to pack the FEC or EAC would be a sharp escalation and
departure from norms where members are effectively picked by majority and
minority legislative leaders.’®

We can draw a few conclusions from this survey. One is that the U.S.’s
statutory independent accountability institutions are currently facing an acute
threat, one that has resulted in the pressuring, neutralization, or capture of all of
them. When put together with threats to other aspects of the internal separation
of powers, % such as the mass firings of Inspectors General located within vari-
ous executive branch agencies,*"” the picture becomes even clearer. Table 2 sum-
marizes the current status of attacks on all of the extant agencies analyzed in this
article.

500. See Erich Wagner, Trump’s Controversial OSC Nominee Pulled from Confirmation Hearing, GOV’T
EXEC. (July 24, 2025), https://www.govexec.com/management/2025/07/trumps-controversial-osc-nominee-
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505. See Elmendorf, Representation Reinforcement, supra note 115, at 1406.

506. See Metzger, supra note 18, at 429-30.

507. See Zeke Miller, Eric Tucker & Will Weissert, Trump Uses Mass Firing to Remove Independent In-
spectors General at a Series of Agencies, AP NEWS (Jan. 25, 2025, at 21:33 ET), https://apnews.com/article/
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TABLE 2: ATTACKS ON INDEPENDENT ACCOUNTABILITY INSTITUTIONS SINCE
THE START OF THE SECOND TRUMP ADMINISTRATION

Agency | Status
A. Electoral Management
Federal Election Commission (FEC) Neutralized: Firing of Chair and resignations have left

it without a quorum
Electoral Assistance Commission (EAC) | Pressured: Presidential EO attempted to direct agency
but was blocked by court orders

B. Integrity

Government Accountability Office Pressured: Presidential and congressional effort to de-

(GAO) fund agency after it found that administration illegally
impounded funds

Office of Special Counsel (OSC) Captured: Firing of Chair and replacement by admin-

istration-allied acting SC led to agency investigating
regime opponents

Merit Systems Protection Board (MSPB) | Neutralized and then Captured: Removal of Chair
and expiration of term left it without a quorum and un-
able to hear claims until new member was confirmed

in October 2025

C. Rights Protection

U.S. Commission on Civil Rights Pressured: President attempted to demote and

(USCCR) replace Chair, although agency has ignored the
attempt

Equal Employment Opportunity Neutralized and then Captured: Firing of two

Commission (EEOC) Commissioners left it without a quorum until
new commissioner was confirmed in October
2025

The Trump administration has attempted to attack all the extant independ-
ent accountability institutions analyzed in this Article but with varying levels of
success. The ability to remove agency heads—heavily aided by the Supreme
Court’s orders in Wilcox and elsewhere—has emerged as the key to successful
efforts by the administration.’”® Where the administration has been forced to rely
on other, less direct forms of pressure, like the threats to GAO funding, Executive
Order directives to the EAC, or attempted demotion of the Chair of the USCCR,
it has had less apparent influence over agency direction.®® Thus, the Court’s
suggested elimination of tenure protections for the heads of many of these agen-
cies will have enormous impact.>!

One final point: as with courts, capture is normally an even worse outcome
for democracy than neutralization. Even an agency that was ineffective at pro-
tecting democratic norms when independent may become a powerful tool of
democratic destruction once captured.’!! But capture may not always be worse
than neutralization; the reality is more dependent on context. The example of the
MSPB suggests that fired federal workers alleging illegality in their removals
may actually have been left worse off with a paralyzed MSPB than with a hostile

508. See Trump v. Wilcox, 145 S. Ct. 1415, 1415 (2025).
509. See supra notes 441-51 and accompanying text.

510. See Wilcox, 145 S. Ct. at 1417 (Kagan, J., dissenting).
511.  See infra note 530 and accompanying text.
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one.’'? At least in the latter case, the Board can decide their claims, allowing
them to appeal to federal court rather than being stuck in limbo.*!?

VI. WHAT IS TO BE DONE? REBUILDING THE U.S.’S INDEPENDENT
ACCOUNTABILITY INSTITUTIONS

Part IV argued that the U.S,’s independent accountability institutions, alt-
hough playing important and effective roles under certain conditions, have not
always lived up to their potential. Part V explained the acute crisis currently fac-
ing these institutions, with all of them subjected to attacks that attempt to neu-
tralize them or enlist them to play pro-regime functions. This crisis, in turn, may
have dire consequences for the U.S,’s constitutional democracy.

In this challenging context, what can be done to protect, restore, and im-
prove the U.S,’s independent accountability institutions? This Part sketches
some preliminary thoughts, relevant in part during the crisis but probably partic-
ularly significant in its aftermath. A first-best response would be the creation and
entrenchment of key accountability institutions within the U.S. constitution it-
self, as in other constitutional orders found around the world.>'* Nothing would
stop Congress from initiating constitutional amendments adding new institutions
like an Electoral Commission, Anti-Corruption Commission, and Human Rights
Commission to the U.S. constitutional landscape.’'® Practically, the difficulties
would be immense. Thus, as with most other contemporary debates on U.S. con-
stitutionalism, this Part assumes that constitutional amendment is off the table
and focuses on legislation and judicial doctrine.

A.  Removal: Navigating the Challenge of Unitary Executive Theory

We must start with the elephant in the room and one of the main causes of
the current crisis. Unitary executive theory—the view that the President must
have an unfettered power of removal over the entire executive branch—is in the
ascendency, far more than it was when any of the institutions examined above
were created.’'® Justice Scalia’s dissent in Morrison v. Olson’'” has become ca-
nonical among jurisprudential conservatives, and Supreme Court decisions in

512. See supra note 487 and accompanying text.

513. See supra note 487 and accompanying text.

514. See TUSHNET, THE NEW FOURTH BRANCH, supra note 11, at 46 (writing that legislative institutions are
a “second-best solution”).

515. See U.S. CONST. art V.

516. Unitary executive theory is a complex topic covering issues beyond the “removal power debate” that
is discussed here. See STEVEN G. CALABRESI & CHRISTOPHER S. YOO, THE UNITARY EXECUTIVE: PRESIDENTIAL
POWER FROM WASHINGTON TO BUSH 7 (2008). For summary of other facets of unitary executive theory and its
“weaker” and “stronger” variants, see, for example, JEFFREY CROUCH, MARK J. ROZELL & MITCHEL A.
SOLLENBERGER, THE UNITARY EXECUTIVE THEORY: A DANGER TO CONSTITUTIONAL GOVERNMENT 18-26
(2020).

517. 487 U.S. 654, 697 (Scalia, J., dissenting).
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Free Enterprise Fund®'® and Seila Law’'® gave relatively full-throated voice to
the theory’s underpinnin%s, even while the holdings themselves resolved only
relatively narrow issues.’*’

The Supreme Court’s more recent greliminary but suggestive rulings in
Trump v. Wilcox™*' and Trump v. Boyle®** have potentially expanded the scope
of the unitary executive theory enormously, suggesting that restrictions on pres-
idential power to remove most superior officers in the executive branch are sus-
pect and likely to be struck down. At the same time as the independent account-
ability institutions have come under unprecedented threat from the second Trump
administration, the Supreme Court appears to be shifting its doctrine to enable
the threat.’>® At the very least, as Justice Kavanaugh has stated, the Humphrey’s
Executor precedent seems likely to be narrowed substantially; at worst, it may
be almost completely overturned.”**

1. The Normative Critique: The Court’s Anti-democratic Expansion of the
Unitary Executive

The perspective developed in this Article offers comparative and normative
resources to push back against this shift. Supreme Court justices committed to
unitary executive theory and allied commentators have supported the theory on
a number of grounds, including textual and originalist grounds about which this
Article has little to say. However, they have also pointed to values of democratic
accountability. In Morrison v. Olson, Scalia’s dissent vividly (and presciently)
painted the Independent Counsel as a potential runaway train—a prosecutor pur-
suing her target monomaniacally and without any prospect of democratic
checks.’? Prosecution, Scalia argued, was a function best carried out under the
supervision of officials ultimately subject to the verdict of the electorate.>¢

Yet the pro-democratic underpinnings of unitary executive are much
weaker than might be apparent at first glance. Matthew Stephenson has pointed
out that democracy even when reflected in the simple terms of the median voter
is complex, and a bureaucratic state subject to some insulation might actually
come closer to the views of the median voter over time than a state where all
agencies are subject to the will of the president.>?’ The argument here is different:
both comparative constitutional design and U.S. institutional history show an

518. Free Enter. Fund v. Pub. Comp. Acct. Oversight Bd., 561 U.S. 477, 483 (2010).

519. Seila Law L.L.C. v. Con. Fin. Prot. Bur., 591 U.S. 197, 204 (2020).

520. See id. (recognizing “two exceptions to the President’s unrestricted removal power”).

521. 145 S.Ct. 1415, 1415 (2025).

522. 145 S.Ct. 2653, 2653 (2025).

523. Seeid. at 2653.

524. See Boyle, 145 S. Ct. at 2654-55 (Kavanaugh, J., concurring) (suggesting a “fair prospect” of narrow-
ing or reversing Humphrey's Executor).

525.  See Morrison v. Olson, 487 U.S. 654, 697, 729-30 (1988) (Scalia, J., dissenting).

526. Seeid. at 729 (arguing that when prosecutions are politically motivated or biased, “[t]he people know
whom to blame”).

527. See Matthew C. Stephenson, Optimal Political Control of the Bureaucracy, 107 MICH. L. REV. 53, 53
(2008).
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impulse to protect predictable democratic weak points by insulating the actors
charged with carrying out certain functions like overseeing elections, ensuring
the integrity of governmental activity, and protecting minority rights.**® Com-
parative constitutionalists have turned to devices of constitutional insulation for
a reason, and the fact that the U.S. found its way to a similar point via legislation
is telling.”?

By allowing the President to remove the heads of independent agencies at
will, the Court is not merely allowing presidential will to control in the case of
policy disagreement; it is allowing the President to capture institutions designed
to protect these sensitive democratic weak points, either neutralizing them or
turning them into anti-democratic tools.>** As David Driesen explains, compar-
ative experience shows that the ultimate result of this dangerous experiment will
not be an increase in democratic accountability but the erosion of electoral de-
mocracy.>>!

Scalia’s Morrison dissent has persuaded commentators across the political
spectrum about the practical dangers of the independent counsel as a runaway
train pursuing a politically-weaponized agenda.’>? Yet many liberal democratic
systems, facing a similar dilemma, have chosen to accept that risk and manage it
through careful design.>*® They have done so because they are also deeply con-
cerned about the opposite risk, which is that politically powerful figures will use
their control over prosecutorial power to act with impunity while turning the
mechanisms of criminal justice into a tool to punish their political opponents
relentlessly.** The political accountability stressed by Scalia is an inadequate
corrective against this risk>>> because politicians might calculate that any dam-
age done by targeting regime opponents or shielding insiders will be worth it
come election day. Comparative scholarship is full of examples of the tendency
to use prosecutors and courts to shield allies while targeting enemies.>*®

The fact that Scalia was largely correct in predicting the problems with the
Starr investigation does not mean that the U.S. is better off by forgoing a strong,
independent integrity institution charged with investigating political wrongdo-
ing.>*” Properly constructed, such an institution might provide assurance of in-
dependent and robust investigations of the “ins” currently in power, while also
helping to protect the “outs” from politically motivated prosecutions.’*® Design,

528. See supra Part II.

529. See supra notes 75-76 and accompanying text.

530. See David M. Driesen, The Unitary Executive Theory in Comparative Context, 72 HASTINGS L.J. 1, 42
(2020).

531. Seeid.

532. For discussion of arguments against renewal from the right and the left, see Julian A. Cook, III, The
Independent Counsel Statute: A Premature Demise, 1999 BYU L. REV. 1367, 1385-87.

533.  See supra Section II.C.

534. See supra Section I1.C.

535.  See Morrison v. Olson, 487 U.S. 654, 697, 707-08 (1988) (Scalia, J., dissenting).

536. See, e.g., Varol, supra note 185, at 1719 (emphasizing the importance of discretion in prosecutorial
decision-making as a key component of modern authoritarianism).

537. See supra Section I1.B.

538. See supra notes 80—82 and accompanying text.
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of course, would be one key to striking this balance more effectively. Ironically,
a permanent integrity institution with broader scope, rather than a temporary one
acting doggedly against a particular prominent individual or small group of indi-
viduals, might more effectively showcase the benefits of an independent integrity
institution, even as it would also raise further the interference with “purely exec-
utive” power decried by Scalia.’** The appointment process could also be altered
to adopt a better balance between independence and accountability.

2. The Practical Conundrum: Surviving the Court’s Shift

All that, of course, is at the level of normative contestation with the Su-
preme Court majority’s increasingly totalizing embrace of the unitary executive.
Perhaps the more pragmatic question is defensive in nature: assuming Humph-
rey’s Executor will be either significantly narrowed or overturned, can statutory
independent accountability institutions survive?**’ Without solid, judicially en-
forceable removal protections, this seems doubtful. Reliance on softer norms has
proven increasingly ineffective against a presidency determined to centralize
power.>!

The starting point for any such pragmatic, defensive effort might be the two
exceptions outlined in Seila Law>** and referenced in the brief but consequential
Wilcox order.>* The first exception is for a “multimember body of experts . . .
balanced along partisan lines, appointed to staggered terms, [which] perform[]
only ‘quasi-legislative’ and ‘quasi-judicial functions,” and were said not to exer-
cise any executive power.”>** Seila Law (and Collins v. Yellen**’) emphasized
the multimember aspect of the exception, holding that any independent agency
headed by superior officers must be headed by multimember boards rather than
headed by single directors.**® The single-headed independent agency, the Court
held, placed too great a risk of concentration of power in someone other than the
President.>*’

By itself, a requirement for multimember boards is a fairly modest con-
straint. In comparative terms, both single-headed and multi-headed independent

539.  Morrison, 487 U.S. at 705 (Scalia, J., dissenting).

540. Humphrey’s Ex’r v. United States, 295 U.S. 602 (1935); see also Wiener v. United States, 357 U.S.
349, 356 (1958) (upholding limits on removal for War Claims Commission, an “adjudicatory body” tasked with
determining compensation claims involving World War II).

541. See supra notes 507-08 and accompanying text.

542. 591 U.S. 197,204 (2020).

543. 145 S.Ct. 1415, 1415 (2025).

544. Seila Law L.L.C. v. Con. Fin. Prot. Bur., 591 U.S. 198. This narrow characterization perhaps did not
even accurately describe the FTC at the time the case was decided. See id. at 215 (noting that Humphrey’s Exec-
utor relied on this characterization of the FTC “[r]ightly or wrongly”).

545. 594 U.S. 220,251 (2021).

546. See Seila Law, 591 U.S. at 224-25; see also Collins v. Yellen, 594 U.S. 220, 253-56 (2021) (striking
down similar structure of Federal Housing Finance Agency (FHFA)).

547. See Seila Law, 591 U.S. at 224 (holding that the unconstitutional design “vest[s] significant govern-
mental power in the hands of a single individual accountable to no one”); see also id. at 219-20 (distinguishing
Morrison because the independent counsel was an inferior officer with limited duties, not a superior officer head-
ing an agency).
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accountability institutions are common.’*® One route towards impactful rele-
vance is the energy, competence, and charisma of the head of the agency, char-
acteristics that are harder to replicate with a multi-member board.>** Consider
South African Public Protector Madonsela, who raised the profile of her agency
enormously.” As the Court noted in Seila Law, there are risks to a single-headed
agency: the profile of the agency may shift radically when the head leaves, and
there also may be a greater chance that the head of the agency overreaches the
institution’s role.>! At any rate, of the institutions studied in this Article, the
holding of Seila Law only implicated the OSC.%>

Wilcox suggested, without definitely resolving, a different frame of analy-
sis, one which would require that insulated superior officers lead agencies that
exercise “no part of the executive power” and exercise only “quasi-legislative”
or “quasi-judicial” functions.”> Since at least the Myers case, the Court’s con-
ceptualization of “executive power” has been deeply ambiguous.’>* Congres-
sional action and judicial precedent seemed to allow insulation of a wide range
of independent agencies that effectively mixed executive, legislative, and judi-
cial functions.>> Wilcox, in suggesting but not deciding that the MSPB and the
NLRB—two agencies with mainly adjudicative functions—would be found to
“exercise considerable executive power,” appears to narrow the circumstances
under which superior officers can be insulated considerably.>*®

In Seila Law, the majority emphasized certain powers possessed by the Di-
rector of the CFPB, particularly a power to promulgate binding rules interpreting
nineteen different statutes and a power to “seek daunting monetary penalties
against private parties . . . in federal court—a quintessentially executive
power.”>’ In a lower court adjudication involving the MSPB, the D.C. Circuit
rested its holding in part on non-judicial functions that the agency possessed,
even if it rarely exercised them.**® In particular, a D.C. Circuit panel put weight
on the Board’s ability to represent itself in court (albeit only under rare conditions
and then generally as a defendant) and its ability to review and invalidate Office
of Personnel Management regulations for non-compliance with statutory condi-
tions, which again has been very rarely exercised.’> These functions are

548. See, e.g., Khaitan, Guarantor (or So-called ‘Fourth Branch’) Institutions, supra note 71, at 9.

549. Seeid.

550. For discussion, see supra notes 60—63 and accompanying text.

551.  See Pal, supra note 38, at 111-12 (discussing the example of the Indian Election Commission); Seila
Law, 591 U.S. at 218 (noting that the “CFPB’s single-Director structure and five-year term guarantee abrupt
shifts in agency leadership and with it the loss of accumulated expertise”).

552.  See Seila Law, 591 U.S. at 221 (noting doubts about the constitutionality of the OSC while also distin-
guishing some features).

553. Seila Law, 591 U.S. at 216; Trump v. Wilcox, 145 S.Ct. 1415, 1416 (2025).

554. Myers v. United States, 272 U.S. 52, 238 (1926) (striking down a statute that allowed the President to
remove the Postmaster General with only the approval of the Senate because the Postmaster General was an
“executive” official).

555. See Seila Law, 295 U.S. at 628.

556. Wilcox, 145 S.Ct. at 1416.

557. Seila Law, 591 U.S. at 218-19.

558. See Harris v. Bessent, 2025 WL 980278, at *41 (D.C. Cir. 2025) (Walker, J., concurring).

559. Seeid. at *1, ¥39-*40; id. at *55 (Henderson, J., concurring).
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peripheral to the MSPB’s everyday function of acting as a tribunal hearing claims
by fired or disciplined workers, and it could easily be designed without them.>*
Without those powers, it would be more difficult to argue that the MSPB is
wielding executive power (rather than quasi-judicial power) and thus that it falls
outside even a narrowed conception of Humphrey’s Executor. Likewise, the
GAO is given power to sue the executive branch for violations of the Impound-
ment Control Act, a potentially executive function otherwise found within an
auditing and investigative body.”®' More careful design choices could help to
steer these institutions into whatever safe harbors are left in the Court’s jurispru-
dence.

But what if Seila Law s first exception were to disappear completely, rather
than merely shrinking? If Humphrey’s Executor were completely overturned, the
reversal would badly weaken—albeit not necessarily foreclose—an agenda de-
signed to insulate at least some independent accountability institutions.>**> Con-
gress could still limit removal for advisory bodies tasked with investigative and
fact-finding functions, since these bodies effectively act as an arm of Con-
gress.’®> A surprisingly high number of the functions carried out by guarantor or
independent accountability institutions fall into this camp.’®* Virtually all of the
functions of the GAO fall into this box.’%® The same goes for the USCCR.*¢

Statutory designers of independent agencies might also consider the second
exception noted in Seila Law—for “inferior officers with limited duties and no
policymaking or administrative authority,” which the Court drew from Morrison
v. Olson and United States v. Perkins, an old case involving insulation of a navy
cadet—engineer.5 7 Morrison itself, as noted above, is one of the most embattled
precedents in U.S. constitutional law, in large part because of Scalia’s argument
that it was attempting to remove presidential control over the quintessentially
executive function of criminal prosecution.’®® But at least some of the agencies

560. Seeid. at ¥102.

561. See Mark Thomas, The Overlooked Conundrums of Impoundment, Y ALE J. REG. NOTICE & COMMENT
(Jan. 28, 2025), https://www.yalejreg.com/nc/the-overlooked-conundrums-of-impoundment-by-mark-thomas/
[https://perma.cc/77VQ-6KU9].

562. See supra Subsection VI.A.2.

563. See Bowsher v. Synar, 478 U.S. 714, 727-28 (1986) (suggesting that the investigative and factfinding
powers of Comptroller General are constitutional); Buckley v. Valeo, 424 U.S. 1, 137 (1976) (“[I]nsofar as the
powers confided in the [Federal Election] Commission are essentially of an investigative and informative nature,
falling in the same general category as those powers which Congress might delegate to one of its own committees,
there can be no question that the Commission as presently constituted may exercise them.”).

564. See Elmendorf, Advisory Counterparts, supra note 66, at 955.

565. See supra Subsection I11.D.2.

566. For discussion of this point, see Frye et al., supra note 302, at 481-82 (concluding that the appoint-
ments structure is “probably constitutional”).

567. 116 U.S. 483,484 (1886).

568. Compare Adrian Vermeule, Morrison v. Olson Is Bad Law, LAWFARE (June 9, 2017), https://www.
lawfaremedia.org/article/morrison-v-olson-bad-law [https://perma.cc/S63E-JDS4] (arguing that Morrison has
been “thoroughly discredited” as precedent), with Victoria Nourse, The Special Counsel, Morrison v. Olson, and
the Dangerous Implications of the Unitary Executive Theory, ACS ISSUE BRIEF (June 21, 2018), https://www.
acslaw.org/issue_brief/briefs-landing/the-special-counsel-morrison-v-olson-and-the-dangerous-implications-of-
the-unitary-executive-theory/ [https:/perma.cc/PSBT-4AQT] (arguing that the case remains good law).
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considered in this Article might be reworked to fit into the inferior officer excep-
tion. The MSPB and OSC, for example, could both potentially be redesigned as
subparts of a larger agency like the Office of Personnel Management.>®

Two final points along these lines. The first is a plea for statutory clarity in
writing the conditions for removal. With respect to two of the agencies consid-
ered in this paper—the FEC and EAC—there is no explicit textual limitation on
at will removal, although a limitation is sometimes said to be implicit in the de-
sign.”’* Relatively recently, in Free Enterprise Fund, the Supreme Court sug-
gested that protection from removal could be implied even though it is not ex-
plicit.’”! But given the Court’s hostility to limitations on presidential removal
power, it seems doubtful that it would be willing to infer such a limitation in
future cases.”’? Thus, textual clarity on conditions for removal may prove im-
portant.

And as well, the specificity of the formulation may matter. The Supreme
Court in Wilcox held out the Federal Reserve on ad hoc grounds as distinct and
suggested that the members of the Federal Reserve Board of Governors may still
enjoy insulation from presidential removal.’”* President Trump nonetheless pro-
ceeded to remove a member of the Board, Lisa Cook, on unproven grounds that
she made false statements when procuring a mortgage, prompting litigation by
Cook.’™ Some commentary noted that the statutory protection for removal with-
out “cause™’> may leave the executive too much discretion.’’® A more compre-
hensive and path-worn standard like “inefficiency, neglect of duty, or malfea-
sance in office” might be a more effective constraint,”’’ or perhaps Congress
could go even further in defining specific wrongdoing warranting removal for
different offices, as it did in the Independent Counsel statute.

569. The line between superior and inferior officers is murky. In Morrison, the Court emphasized the fact
that the independent counsel was subject to some control by an official beneath the President (the Attorney Gen-
eral) as well as the limited scope and duration of duties. See Morrison v. Olson, 487 U.S. 669, 671-72 (1988);
see also United States v. Arthrex, 594 U.S. 1, 14-15 (2021) (holding that judges of the Patent Trial and Appeal
Board are superior officers because they have power to issue “final decisions”); Edmond v. United States, 520
U.S. 651, 664-65 (1997) (finding that Judges of Coast Guard Court of Criminal Appeals are inferior officers
because of supervision by JAG and Court of Appeals for the Armed Forces).

570. See supra Section II.A and Subsection III.D.1.

571. See 561 U.S. 477, 545 (noting that the parties agreed that Commissioners of the SEC had “for cause”
removal protection, and case was decided pursuant to that “understanding”).

572. See supra Section V.B.

573. Trump v. Wilcox, 145 S.Ct. 1415, 1417 (2025). (“The Federal Reserve is a uniquely structured, quasi-
private entity that follows in the distinct historical tradition of the First and Second Banks of the United States.”).

574. See Daniel Wiessner, Fed’s Cook Sues Trump Over His Attempt to Fire Her; Court Hearing Set For
Friday, REUTERS (Aug. 28, 2025), https://www.reuters.com/legal/government/feds-cook-sues-trump-over-his-
attempt-fire-her-court-hearing-set-friday-2025-08-28/ [https://perma.cc/GH6E-JRFJ].

575. 12 U.S.C. § 242 (2010).

576. See Adam Liptak, The Fate of the Fed May Turn on Two Words: “For Cause,” N.Y. TIMES (Aug. 27,
2025), https://www.nytimes.com/2025/08/27/us/politics/supreme-court-fed-trump.html [https://perma.cc/VGK4
-PQRQ] (noting commentary that “cause” included a broader series of acts than the more specific limitations that
sometimes bind other agencies).

577. See Jane Manners & Lev Menand, The Three Permissions. Presidential Removal and the Statutory
Limits of Agency Independence, 121 COLUM. L. REV. 1, 5 (2021) (arguing that the three terms have concrete and
distinct historical meanings).
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The second point is that in circumstances where removal protections are
struck down, the question of remedy may become fundamental. In Seila Law, the
majority held that the invalid removal protection for the Director was severable
and therefore that the proper remedy was to allow the Director to be removable
by the President at will but otherwise to leave the agency intact.’’® This answer
makes sense when the question is about the direction of policy, as was the case
with the CFPB. But for the democracy-protecting agencies considered in this
Article, that answer may sometimes produce highly dangerous results, heighten-
ing risks of capture and abuse of independent accountability institutions for anti-
democratic ends.’”

There are at least two other possibilities. First, in some cases the best read-
ing of congressional intent is to strike down an objectionable power while other-
wise leaving an agency independent and intact.’*" This is the route the Court took
with the GAO in Bowsher, where it held that agency powers to enforce cuts under
the Balanced Budget and Emergency Deficit Control Act were unconstitutional
because they were executive in nature but otherwise maintained the GAO as an
independent congressional agency.’®' The same route should no doubt be taken
were the GAO’s powers to sue over impoundment to be struck down>®? and may
also make sense in other cases, for example if the EAC’s narrow but dangerous
rulemaking power over the national voter registration form were held subject to
direct g)residential control as attempted in President Trump’s recent Executive
Order.”%

A second, more drastic possibility is the one rejected in Seila Law: holding
that the agency’s entire structure and functions are unconstitutional.*®* The Court
eschewed this route in Seila Law, assuming it is obvious that Congress would
have “preferred a dependent CFPB to no agency at all.”> But this assumption
may not always be correct where democracy-protecting institutions are con-
cerned. It is certainly conceivable, for example, that Congress would prefer no
FEC at all to an FEC dependent on the President, given its sensitive powers over
election campaigns. It might sometimes be better to abolish an independent in-
stitution protecting sensitive democratic functions rather than leave it in place as
a loaded weapon to undermine democracy.’%¢

578. See Seila Law L.L.C. v. Con. Fin. Prot. Bur., 591 U.S. 197, 238 (2020); see also Free Enter. Fund v.
Pub. Comp. Acct. Oversight Bd., 561 U.S. 477, 509-10 (remedying the unconstitutionality of the PCAOB by
allowing its members to be removed by the SEC at will).

579. See supra Section V.C.

580. See supra Subsection I11.D.2.

581. See Bowsher v. Synar, 478 U.S. 714, 734-736 (1986) (finding that Congress intended for statutory
fallback procedures to be activated that cut the Comptroller out of the budget reduction process, rather than
striking down the removal protections enjoyed by the position).

582. 2U.S.C.§ 687.

583. Exec. Order 14248, 90 Fed. Reg. 14005 § 2(a)(i)(A) (Mar. 28, 2025).

584. See Seila Law L.L.C. v. Con. Fin. Prot. Bur., 591 U.S. 197, 236-237 (2020).

585. Id. at 236.

586. Seeid.
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B.  Selection and the Challenge of the Appointments Clause

As with apex courts, the state-of-the-art in comparative work suggests us-
ing appointment methods that, while not ignoring political actors, temper their
influence.’®” This leads to three main principles. First, political input into ap-
pointments should be balanced by other influences, whether by judges, independ-
ent accountability institutions, or civil society groups.’®® Second, appointment
authority should be divided between different types of institutions, so no single
political movement can easily dominate the institution.”®® Third, if the partial
goal of constructing independent accountability institutions is for them to be a
form of redundancy, then it may be wise to construct a number of different meth-
ods of appointment for different institutions, rather than allowing all of them to
be appointed in the same way.>”°

The FEC, EAC, EEOC, and MSPB use a very common model for inde-
pendent agencies throughout the US government: staggered selection via nomi-
nation by the President and confirmation via advice and consent of the Senate,
alongside a partisan balance requirement.’®! Unusually, the FEC and EAC have
an even number of appointees, while the EEOC and MSPB have the more typical
odd number.> This design increases risks of politicization by creating a highly
political appointment procedure, while the even number of commissioners in the
FEC and EAC creates risk of deadlock.””

The USCCR, post-1983, has used a more unusual appointments scheme
where three different institutions (the House, Senate, and President) each directly
appoint some personnel, again with a partisan balance requirement.’** But this
system leads to a similar place: the appointers are all highly political institutions,
and the even number again creates risks of partisan deadlock.>> The Independent
Counsel had the most interesting design of the various institutions: appointment
by a panel of judges.’*® This would seem more promising for limiting risks of
politicization, but it did not always work effectively, perhaps because the courts
themselves have become highly politicized, a fact that seemed instrumental in
Starr’s appointment.®’

The Constitution’s appointments clause, at least in the Supreme Court’s
interpretation, poses a challenge to all of the principles outlined above. The heads
of many independent accountability institutions are likely to be classified as

587. For these insights on judicial selection, see Donald Horowitz, Constitutional Courts: A Primer for
Decision Makers, 17 J. DEMOC. 125, 132 (2006).

588. Seeid.

589. See id.; TUSHNET, THE NEW FOURTH BRANCH, supra note 11, at 87—88.

590. See supra Subsection I1.B.4.

591. For the prevalence of this method, see Feinstein & Hemel, supra note 167, at 17-22 (recounting the
history of this method of selection).

592. See supra Section IV.B.

593. See supra Section IV.B.

594. 42 U.S.C.§ 1975.

595.  See supra Section IV.B.

596. See supra Section IIL.B.

597.  See supra Section IV.B.
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superior officers.>”® For these officers, the appointments clause only permits one
method of appointment: nomination by the President with the advice and consent
of the Senate.>®® This appointments method does a poor job of balancing political
and non-political influences: it leaves appointment solely in the hands of political
actors.®” Nor does it do a great job with the second principle: all Commissioners
are appointed via the same kinds of actors, and while the method does require
shared responsibility between two institutions (the President and the Senate), the
value of this splitting depends heavily on whether the President’s party also con-
trols the Senate.%®! Finally, the method does a poor job with the third principle:
it threatens to impose homogeneity on appointments across the entire govern-
ment.%*

As noted in the previous Section, it is plausible to make the heads of some
independent accountability institutions inferior officers: for example, integrity
institutions, like the Independent Counsel, can be made independent enclaves
within executive departments.®”® The appointments clause’s options for inferior
officers are only a little better than those for superior officers.’** Aside from the
default procedure (presidential nomination and Senate confirmation), the clause
adds three additional procedures: appointment by (1) the President alone, (2) a
head of department, or (3) a court of law.**> Appointment by the President may
be better on efficiency grounds than the default procedure, but it is probably
worse from the perspective of the principles articulated above because it does
not split appointment authority at all.®* Appointment by a head of department is
often a rough equivalent in political terms to appointment by the President; the
one important exception would be when the appointing department is an inde-
pendent agency.®”” A court of law is of course a very different institution, but as
courts have become more politicized, its utility as well may have declined. One
advantage of the multiple paths to appointing inferior officers is that they may
provide Congress opportunities to create heterogenous appointment procedures
that differ across agencies, which is better from a redundancy perspective.®%

Other aspects of design also bear on agency independence and behavior.
Congress can alter the length of terms in ways that may reduce the probability of
capture by incumbents.®® Governors of the Federal Reserve, for example, serve

598.  See supra notes 521-22 and accompanying text.

599. See U.S.CONST., art. II, § 2.

600. See supra Section III.C.

601. See Daryl J. Levinson & Richard H. Pildes, Separation of Parties, Not Powers, 119 HARV. L. REV.
2312, 2372 (2006) (noting that the Senate’s actions on appointments have been “closely tied to partisan and
ideological considerations”).

602. For discussion, see Khaitan, Guarantor (or So-called ‘Fourth Branch’) Institutions, supra note 71, at
608.

603. See Morrison v. Olson, 487 U.S. 654, 670-72 (1988).

604. Id. at 722.

605. See U.S. CONST., art. I1, § 2.

606. See Morrison, 487 U.S. at 720.

607. Id. at 688, 716.

608. See supra Subsection I1.B.4.

609. See supra Subsection I1.C.1.
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fourteen-year terms, while the chair serves a four-year term.%'° This system bal-
ances accountability with independence; the President has substantial power to
replace the Chair but less ability to pack the governing Board of Governors as a
whole.®!! Likewise, the Comptroller General has an extraordinarily long, fifteen-
year term.®!2

Many independent agencies in the United States use partisan balance re-
quirements, as is the case with the FEC, EAC, USCCR, MSPB, and EEOC."3
The requirements generally say that no more than half (for even-numbered
boards and commissions) or a bare majority (for odd-numbered boards and com-
missions) of board members may be part of the same party.'* How well these
requirements work, as well as their constitutionality, is a subject of controversy
and empirical study.®'> The members of the opposition party are still appointed
by the incumbent President, so it may be possible to appoint turncoats who are
nominally members of the opposition party but in reality supportive of the in-
cumbent.®'® As well, the requirements can be manipulated through the use of
independents, as occurred with the USCCR during the Bush administration.%!”
Despite these obvious problems, some research does find that partisan balance
impacts behavior: opposition-party appointees appointed by an incumbent be-
have differently than appointees from the party of the incumbent.®'®

Perhaps the bigger problem is that partisan balance is designed to give both
political parties representation but not to achieve the elusive goal of representa-
tion based on relative independence and expertise instead of just partisan affilia-
tion.®!” As political parties have become more ideologically coherent and polar-
ized, this problem has worsened.®*® When numbers are even (as with the FEC,
EAC, and USCCR), this tends towards partisan deadlock; when numbers are odd
(as with the EEOC and MSPB), it tends towards narrow domination by the ma-
jority party, leading to abuse for partisan or antidemocratic ends.®*!

There is some space for rethinking and experimentation. The appointments
clause is a constraint, but one that could be used more creatively, particularly
when Congress has constructed institutions led by “inferior” officers. Here, the
appointments clause allows some untapped possibilities, albeit ones of
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ambiguous constitutionality.®*? The “head of department” route offers one—the
multi-member heads of independent agencies are “heads of department,” so the
boards of independent agencies might sometimes be used to appoint “inferior
officers” who make up part of the leadership of another independent accounta-
bility institution.®*® Alternatively, the different appointment procedures might be
mixed within the same agency: one could imagine an institution where the Pres-
ident selected one-third of the board members, the board of an independent reg-
ulatory agency another third, and a special division of a court the remaining third.
Such a design might raise constitutional questions—for example concerning “in-
terbranch” appointments by the judiciary®**—but it would also produce an insti-
tution which would hew more closely to the principles of design outlined above.

Moreover, as discussed in the previous Section on removal, some of the
independent accountability institutions studied in this Article do not fall under
the appointments clause at all because they are acting as an investigative and
fact-finding arm of Congress.®*> The Comptroller General who heads the GAO
is appointed by the President with the advice and consent of the Senate from a
list of recommendations produced by various congressional leaders from the ma-
jority and minority party and can only be removed during her fifteen-year term
by impeachment or joint resolution of Congress.®*® As the Court noted in Bow-
sher, these appointment and removal procedures are inconsistent with the con-
stitutional restraints on executive “officers” because the;% effectively make the
Comptroller a legislative rather than executive official.®?’ But the GAO’s audit-
ing and investigative functions, which make up almost all of its work, are con-
sistent with the Constitution.®® A similar rationale explains why the selection
mechanisms for the USCCR are likely constitutional (albeit not particularly de-
sirable). These mechanisms are plainly inconsistent with the appointments
clause: nothing in the clause allows direct appointment by congressional offi-
cials.®” But, presumably, the structure is constitutional because the Commission
only carries out “advisory” tasks, chiefly investigative in nature, that can be
viewed as an extension of Congress.**°
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Thus, to the extent independent accountability institutions do not wield ex-
ecutive power, they could arguably utilize any selection process. Much work on
the USCCR argues that its current configuration methods are conducive to high
levels of politicization, low levels of quality, and partisan deadlock, and some
work suggests instead pickinf% all members via nomination of the President and
confirmation of the Senate.®*! But more imaginative procedures should be con-
sidered. For example, one could consider selecting some nominees from a third-
party selection body composed of civil society groups (or a mix of civil society
and governmental actors), a procedure used to appoint some guarantor institu-
tions elsewhere around the world.%*

C. The Challenge (and Opportunity) of Federalism

Institutional designers also need to consider the fit between independent
accountability institutions and principles of federalism. Many federal countries
contain apex-level independent institutions at the national level.%>* The existence
of subnational governments with final authority on some issues®** does not fun-
damentally change things, but it does add key questions. One is about the scope
of power of a national-level guarantor institution: should it have authority over
state-level officials or state-level matters or instead be confined to federal is-
sues?®® A second is about structure: should the national institution be a
standalone entity, should it have a decentralized structure with regional or state-
level offices that it controls, or should it interact with separate state-level institu-
tions?%¢

The U.S. has grappled with these questions and given varying answers. For
example, the Independent Counsel statute was generally limited to a defined set
of federal officials, leaving most high-level corruption by state officials to ordi-
nary processes; the USCCR in contrast was intended from its inception to focus
largely on state and local issues.%3” The latter also has at least an incipient “fed-
eral” structure with regional offices and state advisory committees,**® while the
EEOC historically gained from cooperating with state-level commissions.®*
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But consideration of these technical issues does not really get at the tension
with the U.S.’s distinctive brand of federalism. As Landau, Wiseman, and Wie-
man have argued elsewhere, the U.S. tends to decentralize core functions more
than other federal systems.®** This decentralization shows up in several key ar-
eas, including law enforcement and prosecution, the judiciary, and particularly
elections.®*! In many other federal systems, most or all police, prosecutors,
courts, and electoral officials are employees of the national government.®** In
the U.S., most police, prosecutors, and courts are state and local officials, and
the same is true of essentially all electoral officials.**® This extreme decentrali-
zation of core functions is easy to criticize but may offer some advantages. While
it may be messy and lead to a lack of uniformity or even professionalism, decen-
tralization may slow capture and therefore help to slow some efforts to attack the
democratic system.®** In this sense, the U.S. may be said to have a distinctive
“model” of democratic protection—one that relies on decentralization rather than
insulation of core functions at the apex level.*** Thinking through how independ-
ent accountability institutions might fit within such a landscape raises challenges
and opportunities.

These questions are most pressing with respect to elections. Michael Pal
notes two distinct models of electoral management bodies in federal systems.®*¢
In the first, the national-level institution takes responsibility for all elections, in-
cluding state or local ones; in the second, the apex-level institution takes respon-
sibility for federal election and coexists with subnational institutions that have
authority over state and local elections.®*” The U.S. does not even make the ty-
pology because it does not fit either of these models—outside of certain narrow
issues (particularly campaign finance), substantially all functions are carried out
at the state and local levels.®*® So U.S. electoral administration is extraordinarily
decentralized; it is also highly politicized, since the state and local institutions
that have so much power over elections are not well insulated from politics.®*
In most states, the chief elections official is herself elected, and even where she
is appointed, the method of appointment usually provides little insulation from
partisan politics.

640. See David Landau, Hannah J. Wiseman & Samuel R. Wiseman, Federalism for the Worst Case, 105
TIowA L. REV. 1187, 1255 (2020).

641. Id. at 1218-19.

642. See id. at 1200-01 (exploring examples of federalism in Russia and Venezuela).

643.  Seeid. at 1211-25.

644. Seeid.

645.  See David Landau, Two Models of Protecting Democracy: Federalism and the U.S. Deviation, 70
DRAKE L. REV. 605, 607 (2023).

646.  See Pal, supra note 633.

647.  Seeid.

648. See Landau et al., supra note 640, at 1190.

649. See, e.g., Tokaji, supra note 213, at 127 (identifying the two key features of U.S. electoral administra-
tion as “decentralization and partisanship”).

650. See id. (“The United States also is unusual, though not unique, in vesting responsibility in officials
who are affiliated with political parties.”).



1216 UNIVERSITY OF ILLINOIS LAW REVIEW [Vol. 2026

From a constitutional perspective, the landscape of control over elections
has considerable flexibility, especially for federal elections. The Constitution
grants the states presumptive power over the “times, places, and manner” of fed-
eral congressional elections, but also gives Congress authority to make or alter
those rules.®>! Although Congress has occasionally done so, this remains a mas-
sive reservoir of unused federal constitutional power.%>* The draft of the “For the
People Act” introduced by Democrats during the Biden administration would
have made more aggressive use of this power by, among other things, mandating
minimum standards for mail and early voting and requiring that states draw fed-
eral electoral districts lines via independent commission; the Republican SAVE
Act would also impose more federal standards.®>

So, even in the United States, one could perhaps create an apex-level elec-
toral commission with broad, mandatory powers over federal elections.®>* The
question is whether one should. A very strong, well-designed national electoral
commission would have broad powers to professionalize electoral administra-
tion.%>° But if captured by partisan or anti-democratic actors, it could be used to
erode the democratic system in a much more rapid way than is possible now.5>°
The Trump administration’s effort to commandeer the obscure EAC via Execu-
tive Order gives a taste of the risk.®>” Antidemocratic capture of the U.S. electoral
machinery is an urgent concern, but it has arguably been slowed by its highly
decentralized nature.%*®

Threading this needle is a task beyond the scope of this Article. But some
guidance might be in order. Many of the concepts and principles surrounding
independent accountability institutions could also be put into practice at the state
level in place of the highly partisan institutions currently operating there. Unlike
creating a strong, independent apex-level electoral institution, constructing more
independent state level electoral institutions has fewer tradeoffs—it aids in the
protection of democracy via insulation while maintaining decentralization.®>
The recent election of election-denying Secretaries of State in some states should
be sufficient to indicate the importance, if difficulty, of these efforts.®®
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At the federal level, the basic idea would be to balance functions in a way
that maximizes the benefits of a federal-level institution without paying the po-
tential costs of concentrating too much power over elections. One possible dis-
tribution would split functions in some rational way, so, for example, state and
local officials would continue to count votes and administer elections, while a
federal agency would have authority to set some bounds of discretion—say by
setting minimum standards for electoral boundaries or early and mail-in voting,
which would leave (constrained) discretion at the state level.°! Another possi-
bility is to construct an institution with mostly investigative and advisory func-
tions at the federal level that guides and shapes action at the state and local levels
without usurping decentralized authority. The EAC is in fact this kind of an in-
stitution, in theory.®®? But the EAC is hamstrung by its deadlocked, partisan-
balanced structure, as well as its low budget and visibility.**> A more effective
and visible, but still advisory-focused, institution might be worth considering.
For example, as Elmendorf suggests, a federal electoral commission could use
its expertise to draw redistricting maps for states, which state authorities could
then accept or reject.®** This model, which is used in some other countries and
in U.S. states, might put pressure on redistricting authorities to use relatively fair
maps, without ultimately centralizing the process.*®>

D. Expanding the Scope of Powers

One important finding of this Article is that federal independent accounta-
bility institutions in the United States often tend to have relatively weak formal
powers in comparative terms along a few different dimensions.’®® They may be
weak in terms of the limited scope for their activity, as was the case with both
the FEC, which is confined to a defined set of campaign finance issues,’®” and
the Independent Counsel, who could only be called into being to investigate
wrongdoing involving a confined set of officials.®*® A second dimension of
weakness is temporariness—the Independent Counsel and USCCR were always
subject to sunset provisions.®®® A third dimension of weakness occurs when an
institution has only a limited set of powers: for example, the USCCR has only
investigative and factfinding powers and cannot bring cases in court or hear in-
dividual complaints, powers enjoyed by many other NHRIs around the world.®”°
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These weaknesses along formal dimensions may contribute to the failure
of an agenc;/ to develop supportive constituencies that will in turn fight for the
institution.®’! The obvious solution would be to think about ways to expand
agency power along the three dimensions discussed above. Since this Article has
already discussed the complex, federalism-intertwined problems of electoral
bodies in the previous Section, this Article focuses here on two other types of
independent accountability institutions—integrity institutions and protectors of
minority rights.

The Independent Counsel was a temporary institution with sharply limited
powers and scope; one could consider as a better alternative a permanent anti-
corruption commission with a broader scope of covered officials and a broader
spectrum of powers.®’? The temporary nature of the Independent Counsel, where
a new figure was appointed for each investigation, made the Counsel many ene-
mies and few friends, and meant that it had no institutional continuity or perma-
nent staff.’> A permanent independent institution located as a subunit of DOJ,
with a standing staff, would create more continuity and lessen the incentive to
prosecute one particular individual.®’* Likewise, one could greatly broaden the
scope of the officials investigated by the institution, perhaps to include federal
corruption crimes carried out by state and local officials.®” Since the federal
government already routinely investigates and prosecutes these crimes without
using an insulated body to do so, such an approach would not constitute an addi-
tional intrusion into state power.®’® But it would significantly increase the ambit
of the integrity institution’s authority while perhaps reducing complaints about
politically motivated prosecutions.®’” Finally, one could consider giving the in-
stitution advisory powers, such as the power to carry out investigations and re-
ports on systemic issues intertwined with political corruption and to make legis-
lative and regulatory recommendations to elected officials.”® These advisory
powers could raise the visibility of the institution while also giving it agenda-
setting authority.®”’

The USCCR, in contrast, is a body with only advisory powers—the power
to cangf out investigations, collect data, and shine light on major societal prob-
lems.®®® These powers once made the Commission a major player, but it has lost
visibility and support in recent decades. Some scholarship calls for expanding
the scope of authority of the USCCR by making it into a national human rights
institution with authority to help implement not only civil rights but also
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international human rights commitments.®®*! Thus, the Commission would be
charged with investigating how well federal, state, and local governments were
doing in implementing international commitments.®*? It could also play a key
role in the reporting functions required under various international treaties.®>?
One benefit of such a move would be to expand the network of civil society
groups supportive of the USCCR and its work, which would now include the
dense network of human rights NGOs.*** A second benefit would be to allow the
Commission to gain access to international networks governing NHRIs, which
the Commission is currently not part of.*

More dramatically, one could envision giving the USCCR power to hear
individual complaints.®®® Given the many and increasing constitutional con-
straints on agency adjudication, this would most likely be a non-binding power
to investigate and issue recommendations on complaints from individuals, some-
what like that held by the pre-1972 EEOC.**” Going even further, the USCCR
might be given access to federal courts, even if merely by filing amicus briefs in
key cases.®®® This too might help to build coalitional support for the Commission
by increasing its relevance and visibility and by giving it more power to shape
the development of the law.

VII. CONCLUSION

This Article has argued that the U.S. is no stranger to the trend of construct-
ing non-judicial independent accountability institutions to protect the weak
points of constitutional democracy. It has a dense network of legislatively con-
structed institutions intended to perform tasks similar to those found in other
constitutional democracies. Despite their weaknesses, these institutions have his-
torically played significant roles, but they are currently facing a grave crisis.

The second Trump administration has carried out a series of actions to pres-
sure, neutralize, or capture all of these institutions.®® The project is being ena-
bled by the Supreme Court’s tentative shift towards a full-throated embrace of
unitary executive theory, which would give the President full control over at least
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most independent accountability institutions.”® Sadly, the combined results of
presidential assault and judicial acquiescence will likely prove dire. Even histor-
ically ineffective guardians of constitutional democracy may become powerful
tools to attack its underpinnings. The Supreme Court must rethink its tentative
moves to abandon what is left of Humphrey’s Executor; what is at stake is not
presidential direction of policy but the weaponization of institutions in order to
tilt the electoral playing field and make future elections increasingly unfair.®!

In the aftermath of the crisis, focusing on the reform and improvement of
the U.S.’s independent accountability institutions may be a valuable way to re-
invigorate U.S. constitutionalism. The conversation has seemed frozen and,
lately, too fixated on the Supreme Court. There is great value, in this sense, in
expanding the U.S.’s constitutional imagination.®?
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