VOTING AT WORK

Joel Heller"

Holding an election on the property of one of the candidates is not a
recipe for a healthy democracy. Yet, that is essentially what workers seek-
ing union representation face. Labor law requires employees who want a
union to register that choice in a secret-ballot election, and those elections
are almost always held at the workplace. But, employer property is a de-
cidedly nonneutral setting; employers have an interest in the outcome and
often use the workplace as the site of vigorous anti-union campaigns. It is
also a peculiarly undemocratic space, with attendant background norms
like control and dependence that undergird the employment relationship
but are antithetical to democratic values like equality of decision-making
and avoiding arbitrary exercises of power. Nonetheless directing employ-
ees to vote there stymies their choice and adds another difficulty for work-
ers who already face significant obstacles to unionization.

This Article offers a long-needed critique of voting at work, at a time
when union organizing is both on the rise and still at historic lows. It also
situates that practice as symptomatic of a larger conceptual problem in la-
bor law of overreliance on the political model as the baseline for employ-
ees’ right to representation. By comparing voting mechanics in the labor
and political contexts, this Article demonstrates that the preference for
manual elections underlying the voting-at-work paradigm stems from the
flawed premise that union-representation elections should look like politi-
cal elections. It identifies differences in the nature and purpose of the two
types of elections that expose the logical fallacies of that approach and
warns that failing to recognize those differences when setting labor policy
both is intellectually constraining and results in policies that undermine
labor law’s promise. Additionally, it proposes an alternative to voting at
work where employees considering unionizing are mailed a ballot and can
choose whether to vote by mail or in person at a neutral location, shifting
the locus of decision-making onto workers’ turf.

By identifying how the political analogy leads to the self-defeating
practice of voting at work, this Article invites a rethinking of workplace
democracy beyond the political model and offers a concrete example of how
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that rethinking can better serve employees’ right to representation. Having
a voice at work does not have to mean voting at work.
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I. INTRODUCTION

Employees at Environmental Air Systems in High Point, North Carolina,
voted in two elections in November 2024. Like millions of Americans, they
voted for federal, state, and local officials from president to city council in the
November 5 general election.! On November 4, they also voted on whether to be
represented by the union Plumbers and Pipefitters Local 421.% Like most voters
in the political election, these employees cast their ballots for or against union

1. Taylor Thompson, North Carolina Emerges as Battleground State in the Presidential Race, WLOS
(Aug. 24, 2024, at 10:38 CT), https://wlos.com/news/local/north-carolina-battleground-state-presidential-race-
kamala-harris-donald-trump-2024-november-election-political-science-electoral-college [https://perma.cc/DT4
8-Y9UG] (documenting North Carolina’s “pivotal role in the 2024 presidential election”).

2. Notice of Election at 1-2, Env’t Air Sys., LLC, NLRB No. 10-RC-352152 (Oct. 17, 2024).
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representation in person at a polling place.’ But, while voting in the former took
place at schools, libraries, and churches,” the union representation election was
held in the employee breakroom at the Environmental Air Systems facility.’ That
is, the employees voted on their employer’s property. Not only that, they voted
at the same location where, in the three weeks leading up to the election, their
employer had held nearly half a dozen mandatory meetings where management
sought to dissuade employees from unionizing and promised benefits if they kept
the union out.® Although a majority of employees had expressed support for un-
ionization before the election, the final vote was three to one against representa-
tion.’

The Environmental Air Systems employees were not alone. Under the Na-
tional Labor Relations Act (“NLRA”), a secret ballot election run by the National
Labor Relations Board (“NLRB”) is the tygpical means by which employees
choose whether to have union representation.” Like the welders at Environmental
Air Systems, employees in most union representation elections vote in person’
with a corollary default that those manual elections are almost always held at the
workplace.'” In 2024, employees from autoworkers to coffee shop baristas to
Disneyland performers to the Dartmouth College men’s basketball team voted at
their worksites on whether to be represented by a union.'! Although the recent

3. Approximately 73% of voters in the 2024 presidential election cast ballots in person. The total ballots
counted were 156,302,318. 2024 General Election Turnout, UNIV. OF FLA. ELECTION LAB (May 13, 2025),
https://election.lab.ufl.edu/2024-general-election-turnout/  [https://perma.cc/SUWQ-IN6S].  Approximately
42,422,726 of those votes were cast by mail. Early Vote, NBC NEWS (Aug. 22, 2025), https://www.nbcnews.
com/politics/2024-elections/early-vote [https://perma.cc/9IWYQ-ARMU].

4. See Polling Places, GUILFORD CNTY., https://www.guilfordcountync.gov/polling-places [https:/
perma.cc/MRLS-TW9D] (last visited Apr. 17, 2026) (listing polling locations in High Point). Most states man-
date that public buildings should be used as polling locations when possible; some state laws specifically mention
places like schools, fire stations, and senior-living facilities as possible locations. Polling Places, NAT’L CONF.
OF STATE LEGISLATURES (July 16, 2025), https://www.ncsl.org/elections-and-campaigns/polling-places
[https://perma.cc/4ANUT-3ZP3].

5. Notice of Election, supra note 2, at 2.

6. Petitioner’s Objections to Employer’s Conduct Affecting the Result of the Election at 2-5, Env’t Air
Sys., LLC, NLRB No. 10-RC-352152 (Nov. 12, 2024).

7. Id at1-2.

8. See29 U.S.C.§ 159(c)(1) (“If the Board finds . . . a question of representation exists, it shall direct an
election by secret ballot and shall certify the results thereof.”). A union “selected . . . by the majority of the
employees” in the election “shall be the exclusive representatives of all the employees in such unit for the pur-
poses of collective bargaining in respect to rates of pay, wages, hours of employment, or other conditions of
employment[.]” Id. § 159(a).

9. See S.D. Gas & Elec., 325 NLRB 1143, 1144 (1998) (describing “the Board’s long-standing pol-
icy . . . that representation elections should as a general rule be conducted manually”).

10. The NLRB'’s Casehandling Manual instructs that “[t]he best place to hold an election . . . is somewhere
on the employer’s premises” and that “[i]n the absence of good cause to the contrary, the election should be held
there.” NLRB, CASEHANDLING MANUAL PART II: REPRESENTATION PROCEEDINGS § 11302.2 (2023) [hereinafter
CASEHANDLING MANUAL].

11.  Notice of Election at 2, Starbucks Corp., NLRB No. 14-RC-351950 (Oct. 10, 2024) (listing place of
election as “Employer’s store lobby”); Notice of Election at 2, Volkswagen Grp. of Am., Inc., NLRB No. 10-
RC-338023 (Mar. 25, 2024) (listing place of election as “Conference Center” at “8001 Volkswagen Drive”);
Decision & Direction of Election at 22, Trs. of Dartmouth Coll., NLRB No. 01-RC-325633 (Feb. 5, 2024) (noting
that voting will occur “at the Employer’s Office of Human Resources Training Room”); Samantha Masunaga,
Disneyland Costumed Character Employees Vote to Unionize, L.A. TIMES (May 18, 2024, at 22:57 PT), https://
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increase in employee organizing and union elections has attracted popular and
scholarly attention,'? there has been less focus on the act of voting itself.

That lack of attention has left under-examined the troubling, and often self-
defeating, practice of holding union representation elections at the worksite. Vot-
ing at work is bad for democracy at work. Employer property is a decidedly
nonneutral place to decide whether to take power away from the employer by
voting for unionization and collective bargaining. This is especially so because
employers have a strong interest in the outcome; they typically oppose unioniza-
tion, and the workplace is often the site of their anti-union campaign.13 Moreo-
ver, holding elections at the workplace reinforces background norms like control,
obedience, and dependence that undergird the employment relationship but are
antithetical to democratic values like equality of decision-making and avoiding
arbitrary exercises of power.'* Indeed, that the current approach to voting me-
chanics favors employers is demonstrated by the fact that employers tend to pre-
fer it. At the same time that most employers oppose unionization, employers fac-
ing an organizing drive almost always agree to host representation elections on
their property, even though they have no obligation to do so."

Nothing in the NLRA requires this.'® An alternative already exists. From
the NLRA’s earliest years, the NLRB sometimes has conducted representation
elections by mail, where employees complete their ballot at a time and place of

www.latimes.com/entertainment-arts/business/story/2024-05-18/disneyland-costumed-character-employees-
vote-to-unionize [https://perma.cc/3SVU-GXAS](reporting that the election was held “at three polling sites in
Disneyland”). Based on the nature of the employer’s business, this has led to some unorthodox election sites.
See, e.g., Decision & Direction of Election at 16, Medieval Knights, LLC, NLRB No. 21-RC-300023 (Nov. 3,
2022) (stating that “[t]he election will be held . . . in the Dungeon at Employer’s facility”).

12.  See, e.g., Kate Andrias, Constitutional Clash: Labor, Capital, and Democracy, 1118 Nw.L. REV. 985,
987-89 (2024) (documenting “[a]n upsurge in organizing activity . . . across industries”); Diana S. Reddy, After
the Law of Apolitical Economy: Reclaiming the Normative Stakes of Labor Unions, 132 YALE L.J. 1391, 1401
(2023) (noting the “recent resurgence in workers actively seeking union representation”); Daniel Wiessner, US
Union Organizing, and Unions’ Election Win Rate, Is Surging, NLRB Says, REUTERS (July 17, 2024, at
16:51 CT), https://www.reuters.com/legal/litigation/us-union-organizing-unions-election-win-rate-is-surging-nl
rb-says-2024-07-17/ [https://perma.cc/DIRA-XTR52type=standard].

13. See, e.g., KATE BRONFENBRENNER, NO HOLDS BARRED: THE INTENSIFICATION OF EMPLOYER
OPPOSITION TO ORGANIZING, ECON. POL’Y INST. 1-3 (2009), https://files.epi.org/page/-/pdf/bp235.pdf [https://
perma.cc/LQ2E-AF6A] (detailing prevalence of employer anti-union campaigns).

14.  See infra Subsection IV.C.1; see also Alexander Hertel-Fernandez, How Employers Recruit Their
Workers Into Politics—And Why Political Scientists Should Care, 14 PERSPS. ON POL. 410, 411 (2016) (noting
“the peculiarly undemocratic nature of the workplace”).

15.  See 2 Sisters Food Grp., Inc., 357 NLRB 1816, 1822 (2011) (noting that “despite the Board’s lack of
authority to require that elections take place on employers’ property, employers consent to holding elections on
their premises in almost all instances”). Employers readily accede to hosting representation elections even as they
do not hesitate to invoke property rights in other areas of labor law. See, e.g., Lechmere, Inc. v. NLRB, 502 U.S.
527, 529, 541 (1992) (affirming employers’ right to exclude union representatives from employer property);
Cedar Point Nursery v. Hassid, 594 U.S. 139, 149-50 (2021) (granting employer’s Takings Clause challenge to
regulation guaranteeing organizer access).

16.  See, e.g., Austal USA, LLC, 357 NLRB 329, 330 (2011) (“The Act is silent on the location of elec-
tions.”).
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their choosing rather than at the workplace.!” Nonetheless, it long has required a
special reason for such elections, typically that voting in person at one location
would be impractical.'®

So why do employees vote on unionization in person and at work? Because
labor law has adopted the flawed premise that representation elections should
look like political elections. Labor law’s approach to voting mechanics borrows
heavily from the political sphere and should sound familiar to anyone versed in
election law. Like in representation elections, in-person voting is also the default
in elections for political candidates.!® Voting by mail is an option, but it generally
is treated as an exception.?’ In addition, the discourse surrounding mail ballot
representation elections resembles debates over mail voting in political elections.
In both contexts, advocates emphasize convenience and accessibility.?! Also, in
both contexts, critics argue that the practice displaces the formal civic ritual of
in-person elections,?” that voters who use mail ballots are harder for campaigns
to reach,?® and that mail ballot elections pose a greater risk of fraud or coercion.**

17.  See, e.g., Lond.’s Farm Dairy, Inc., 323 NLRB 1057, 1057 (1997) (detailing the history of the mail-
ballot representation elections); Lykes Bros. S.S. Co., 2 NLRB 102, 112 (1936); see also CASEHANDLING
MANUAL, supra note 10, at § 11336 (describing procedures for mail-ballot elections).

18.  See S.D. Gas & Elec., 325 NLRB 1143, 1145, 1145 n.7 (1998) (instructing that mail-ballot elections
can be appropriate when employees are “scattered” and “cannot be present at the same place at the same time”).

19.  See U.S. ELECTION ASSISTANCE COMM’N, 119TH CONG., ELECTION ADMINISTRATION AND VOTING
SURVEY 2024 COMPREHENSIVE REPORT ii (2025), https://www.eac.gov/sites/default/files/2025-07/2024_EAVS
_Report_508.pdf [https:/perma.cc/2YYS5-E92L] (noting that “[t]he majority of voters in the 2024 general elec-
tion cast their ballots in person”); CHARLES STEWART III, MIT ELECTION DATA + SCIENCE LAB, HOw WE VOTED
IN2020: A TOPICAL LOOK AT THE SURVEY OF THE PERFORMANCE OF AMERICAN ELECTIONS 6 (2021), https://elec-
tionlab.mit.edu/sites/default/files/2021-03/HowWeVotedIn2020-March2021.pdf  [https:/perma.cc/UYX3-CD
X9] (documenting in-person voting rates of 92% to 79% in 1996-2016).

20. See John C. Fortier & Norman J. Ornstein, The Absentee Ballot and the Secret Ballot: Challenges for
Election Reform, 36 U. MICH. J.L. REFORM 483, 492 (2003) (tracing early history of absentee voting). Even today,
some states limit that option to voters with a specific justification. Table 2: Excuses to Vote Absentee, NAT’L
CONF. OF STATE LEGISLATURES (Aug. 26, 2025), https://www.ncsl.org/elections-and-campaigns/table-2-excuses
-to-vote-absentee [https:/perma.cc/29T9-EU6J]. And almost all states require that voters who wish to vote by
mail must affirmatively request a mail ballot. Table I: States with No-Excuse Absentee Voting, NAT’L CONF. OF
STATE LEGISLATURES (Dec. 20, 2023), https://www.ncsl.org/elections-and-campaigns/table-1-states-with-no-ex-
cuse-absentee-voting [https://perma.cc/REM5-X9TL].

21.  Compare S.D. Gas & Elec., 325 NLRB at 1144 (approving use of mail ballots when “circumstances
... would tend to make it difficult for eligible employees to vote in a manual election”), with Annie Barouh, 4
New Old Solution: Why the United States Should Vote by Mail-in Ballot, 18 SEATTLE J. SOC. JUST. 243, 267
(2020) (“Voting by mail allows people who might otherwise have a difficult time voting to participate in the
electoral process.”).

22.  Compare S.D. Gas & Elec., 325 NLRB at 1150 (Hurtgen & Brame, Members, dissenting) (praising
the symbolism and the drama which accompanies a manual ballot’”), with Fortier & Ornstein, supra note 20,
at 515 (describing in-person voting as “a meaningful experience”).

23.  Compare Gordon Lafer, What's More Democratic Than a Secret Ballot? The Case for Majority Sign
Up, 11 WORKINGUSA: J.LAB. & SOC’Y 71, 79 (2008) (quoting management lawyer’s warning that “‘employers
have a much more difficult time controlling the timing of campaign strategy’”’), with Daniel P. Tokaji & Ruth
Colker, Absentee Voting by People with Disabilities: Promoting Access and Integrity, 38 MCGEORGE L. REV.
1015, 1025 (2006) (noting that “candidates and parties may have more difficulty targeting voters”).

24.  Compare S.D. Gas & Elec., 325 NLRB at 1150 (Hurtgen & Brame, Members, dissenting) (warning
that a “union agent can stand over the employee and even inspect his ballot”), with Edward B. Moreton, Jr., Note,
Voting by Mail, 58 S. CAL. L. REV. 1261, 1274 (1985) (warning that “third parties . . . gain the opportunity to
‘look over the shoulders’ of voters marking ballots™).

e
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Like the voting-at-work default, this reliance on the political model war-
rants re-evaluation. In legal discourse, as elsewhere, “metaphors . . . illuminate
some salient details while shading others.”*> Examination of any analogy should
ask whether it fits and whether it is useful. The analogy to political elections
underlying the manual-election default fails on both counts. Political elections
and representation elections are distinct exercises that serve different purposes.
For one, political elections occur within an existing democratic system; their pur-
pose is to determine which candidate will represent the voters.?® By contrast, the
choice in a representation election is whether to have democracy in a setting
where none previously existed; voters decide not between potential representa-
tives but whether they will have representation in the workplace at all.?’ In addi-
tion, unions and employers are not on equal footing the way that political parties
are in political elections.”® The employer has nearly complete control over the
voters for hours at a time most days.?” That control is exclusive, because employ-
ers generally can exclude unions from the workplace.’*® Moreover, unlike when
a challenger defeats an incumbent officeholder, a vote for union representation
does not remove the employer as the governing actor.>!

Importing a manual-election default into the representation election context
ignores those differences. Even apart from its inaptness, the analogy is more del-
eterious than useful. Voting at work means the party that both controls the voting
site and has disproportionate access to and power over the voters not only has a
preference as to the outcome, but that preference is against the establishment of
a democracy. It interferes with employee choice by amplifying employer oppo-
sition and reminding employees of the risks of disregarding it. Furthermore, it
serves as another obstacle to representation and collective bargaining at a time
when the percentage of the private sector workforce with union representation
has hit an all-time low of 5.9%.%? That outcome perpetuates the workplace as an

25. Robert L. Tsai, Fire, Metaphor, and Constitutional Myth-Making, 93 GEO. L.J. 181, 188 (2004).

26. See Raja Raghunath, Stacking the Deck: Privileging “Employer Free Choice” over Industrial Democ-
racy in the Card-Check Debate, 87 NEB. L. REV. 329, 330 (2008).

27.  See id. (“In contrast to political elections, which occur within the framework of our existing democ-
racy, union representation elections are the starting point for industrial democracy.”).

28.  See Paul Weiler, Promises to Keep: Securing Workers’ Rights to Self-Organization Under the NLRA,
96 HARV. L. REV. 1769, 1813 (1983) (contesting that “the campaign between employer and union is really com-
parable to a contest between Republicans and Democrats”). The treatment of employers as parties in representa-
tion elections is itself an example of an analogy to political elections that is not only misplaced in the labor
context, but harmful to the project of workplace democracy. Craig Becker, Democracy in the Workplace: Union
Representation Elections and Federal Labor Law, 77 MINN. L. REV. 495, 498-99 (1993). Even if it were sound
as a general matter, it contributes to the inaptness of the manual-election default and the dangers of voting at
work.

29. Becker, supra note 28.

30. See Lechmere, Inc. v. NLRB, 502 U.S. 527, 529, 541 (1992) (highlighting “the property rights of . . .
employers” that allow them to “bar[] . . . nonemployee organizers from [their] property” in most circumstances).

31. See Lafer, supra note 23, at 82—83 (noting that “management is a government that can never be voted
out of office” and “[w]hen workers form a union, their union joins management but does not replace it in gov-
erning the workplace”).

32.  News Release: Union Members—2025, U.S. BUREAU OF LAB. STAT. (Feb. 18, 2026, at 10:00 ET),
https://www.bls.gov/news.release/union2.htm [https:/perma.cc/V4T6-AGDE]. Although 2024 had the highest
number of representation elections in nearly a decade, the 1800 elections that year fell far below the numbers in
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undemocratic space and runs counter to the NLRA’s stated policy of protecting
employees’ “full freedom of . . . designation of representatives of their own
choosing.”? It is also harmful to political democracy. Nonunionized employees
are less likely to vote in political elections, for example, perhaps because lack of
democracy at work translates to lack of faith or interest in democracy else-
where.**

In this way, voting at work is symptomatic of a larger conceptual flaw in
labor law. Voting mechanics are not the only example of importing norms, con-
cepts, and practices from the political sphere into the labor sphere without exam-
ining whether they fit or what harm they could cause. The right to representation
in the workplace under the NLRA is known as “industrial democracy,” but, just
as not all elections are the same, not all democracies are the same—or should
look the same in practice.*® Analogies to political democracy are sometimes fit-
ting, because the two forms of democracy share some underlying principles.’’
But when taken too far, they threaten to undermine the right to representation
and stymie efforts to better protect it.3® The corroding effect of the political anal-
ogy manifests in two primary ways. First, opponents of unionization and collec-
tive bargaining often use political analogies to advance their own interests in
making employee organizing more difficult. They have succeeded in having the
law treat employers as candidates in representation elections, with their opposi-
tion to unionization treated as core political speech with attendant First Amend-
ment protections.®” They have compared union organizing to gerrymandering.*’
Furthermore, they have attacked reform efforts that could ease the path to union-
ization as anti-democratic.*' Second, the political analogy serves as an intellec-
tual constraint that limits the way we conceive of the right to representation. A

previous decades. See Number of Elections Held Per FY, NAT’L LAB. RELS. BD., https://www.nlrb.gov/reports/
nlrb-case-activity-reports/representation-cases/election/election-statistics [https://perma.cc/9VW2-SUDK] (last
visited Apr. 17, 2026). For example, the NLRB held 6,617 representation elections in 1960, NLRB, TWENTY-
FIFTH ANNUAL REPORT OF THE NATIONAL LABOR RELATIONS BOARD 16 (1960), 8,531 elections in 1980, NLRB,
FORTY-FIFTH ANNUAL REPORT OF THE NATIONAL LABOR RELATIONS BOARD 17 (1980), and 3,368 elections in
2000, NLRB, SIxTY-FIFTH ANNUAL REPORT OF THE NATIONAL LABOR RELATIONS BOARD 13 (2000).

33. 29U.S.C.§151.

34. See Sean McElwee, How Unions Boost Democratic Participation, AM. PROSPECT (Sep. 16, 2015),
https://prospect.org/labor/unions-boost-democratic-participation [https://perma.cc/SK3R-TZW7] (finding that
union members are 4% to 10% more likely to vote in political elections); see also Nikolas Bowie, Commentary,
Antidemocracy, 135 HARV. L. REV. 160, 161 (2021) (positing “that democracy on Election Day means very little
when antidemocracy suppresses political equality elsewhere”).

35. The NLRA'’s lead congressional sponsor declared that “the very purpose of this legislation[ is] to pro-
vide industrial democracy.” NLRB, Hearings Before the Comm. on Educ. Lab. U.S. Senate, 74th Cong. 642
(1935) (statement of Sen. Robert Wagner), reprinted in 2 NLRB, LEGISLATIVE HISTORY OF THE NATIONAL
LABOR RELATIONS ACT, 1935, at 2028 (1949).

36. See, e.g., Bowie, supra note 34, at 168 (noting that “democracy is not synonymous
with . . . any . . . procedure”).

37. See Becker, supra note 28, at 497.

38. Seeid.

39. Id. at 542-47.

40. Joel Heller, The Labor Gerrymander, 77 VAND. L. REV. 401, 425-28, 443-52 (2024).

41. Id. at 425, 427-28 (describing employers’ use of democracy rhetoric to oppose quicker elections and
expanded use of remedial bargaining orders instead of elections).
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felt obligation to align with practices or norms from the political context can
cause policymakers and parties—even those sympathetic to the project of indus-
trial democracy—to overlook or reject approaches that might better serve that
right if they appear inconsistent with the ways political democracy operates.*?
The manual-election default implicates both aspects of the political analogy
problem.

Commentators long have criticized the current system of representation
elections as enabling employers to intervene in the organizing process in a way
that interferes with employees’ ability to make an uncoerced choice.*> Some
have identified the mechanics of voting, including the practice of holding elec-
tions on employer property, as part of that problem.** This Article contributes
and adds a new layer to that conversation by highlighting the disconnect between
representation elections and political elections that the current discourse over-
looks. As part of a larger project of interrogating labor law’s use of political
analogies,® it uses the issue of voting mechanics to offer both a reconsideration
of how we think about industrial democracy and a concrete application of how
that reconsideration can lead to policies that better serve the right to representa-
tion.* In the voting mechanics context and elsewhere, recognizing that industrial
democracy need not look like political democracy also can pave the way for
broader reforms to labor law by moving beyond a choke point where such ideas
get stuck and flounder. Changing how we think about industrial democracy can
improve how we practice it.

Part II begins by tracing the history and practice of voting in union repre-
sentation elections, including the origins and persistence of the manual-election
and voting-at-work default. It also examines the use of mail ballots in such elec-
tions, both the circumstances under which they are held and the arguments
against them.*’ Part III examines voting mechanics in political elections, includ-
ing the similarities to the discourse surrounding the use of mail ballots in repre-
sentation elections. Part IV critiques the analogy with voting in political elections
as both factually and theoretically misplaced in ways that threaten industrial de-
mocracy. It also situates that critique within a larger examination of the use of
political analogies in labor law. Part IV identifies three ways in which the two

42.  See generally id. (critiquing the political metaphor).

43.  See, e.g., Cynthia Estlund, Freeing Employee Choice: The Case for Secrecy in Union Organizing and
Voting, 123 HARV. L. REV. 10, 10 (2010) (describing the “decades-long debate over the law governing union
representation contests”); Becker, supra note 28, at 524 (contending that “the union election opened the way for
employers to exercise influence over workers’ choice of representatives”).

44.  See, e.g., Benjamin 1. Sachs, Enabling Employee Choice: A Structural Approach to the Rules of Union
Organizing, 123 HARV. L. REV. 655, 66263 (2010) (positing that the issue of “managerial intervention in union
organizing efforts” poses an “institutional design question” of “how we can best construct a decisional mecha-
nism”); Michael M. Oswalt, The Power of Place, in THE CAMBRIDGE HANDBOOK OF U.S. LABOR LAW FOR THE
TWENTY-FIRST CENTURY 208, 211-16 (Richard Bales & Charlotte Garden eds., 2010) (highlighting substantive
concerns regarding “[w]here . . . workers cast ballots”).

45.  See also Heller, supra note 40, at 443—52 (critiquing the comparison of bargaining-unit determinations
to political gerrymanders).

46. Seeid. at401.

47. See infra Section IL.A.
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contexts differ that bear on the propriety of borrowing the in-person default from
the political sphere. First, the manual-election default fails to contend with the
coercive impact on employees of voting on employer property.*® Voting at work
poses dangers to the democratic process that have no analogue in the political
context.*’ Second, many of the arguments against mail ballot representation elec-
tions resemble arguments against mail ballots in political elections, but they
overlook differences between the two contexts that rob those arguments of much
of their force in the former.>® Third, the arguments for mail ballots in represen-
tation elections track the traditional, convenience-based arguments for mail bal-
lots in political elections, without recognizing that mail ballots serve a different
purpose and address a different problem in the labor context than in the political
context.’! Part V details the negative consequences of the analogy for both in-
dustrial democracy and political democracy and then proposes an alternative ap-
proach in which the NLRB would mail all employees in the proposed bargaining
unit a ballot, and those employees could choose whether to cast their ballots by
mail or at a subsequent in-person election at a neutral location. Part V also con-
siders other options and explains why an expanded use of mail ballots is prefer-
able, at least as a first step.

Voting mechanics may seem like a small-bore issue. But unionization is
hard, and labor law should not make it harder. The manual-election default does
just that. Neither labor law nor the democracy principles underlying it demand
that result. Having a voice at work does not have to mean voting at work.

II. REPRESENTATION ELECTIONS AND THE VOTING-AT-WORK DEFAULT

Voting at work is intellectually flawed and carries concrete harms for the
right to representation. The practice warrants a critical evaluation. Undertaking
that review involves examining where it came from, and how it operates.

A.  Industrial Democracy and “A Booth in a Factory”

The 1930s introduced a new form of democracy in America—"industrial
democracy.”? Faced with labor unrest and growing economic inequality, Con-
gress turned to ideas and concepts from the political sphere to address those con-
cerns.” Enacted in 1935, the NLRA guaranteed employees the right to select
“representatives of their own choosing.”* It empowered those representatives to

48. See infra Subsection IV.C.1.

49. See infra Subsection IV.C.1.

50. See infra Subsection IV.C.2.

51. See infia Subsection IV.C.3.

52.  See supra note 35 and accompanying text. Although both the idea and the phrase “industrial democ-
racy” pre-dated the NLRA, that statute cemented its place as the cornerstone of federal labor law in the United
States. See Heller, supra note 40, at 415 (identifying older examples).

53.  See Becker, supra note 28, at 501-05 (documenting New Deal-era statements connecting NLRA with
democracy); Courtlyn G. Roser-Jones, The Roberts Court and the Unraveling of Labor Law, 108 MINN. L. REV.
1407, 1421 (2024) (“Labor law in the United States has a storied relationship to democratic ideals.”).

54. 29U.S.C.§157.
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help shape the policies that govern employees’ working lives by requiring em-
ployers to bargain with the representative over terms and conditions of employ-
ment.”> The NLRA accompanied that grant of democratic rights in the workplace
with the principle of majority rule, whereby the NLRB would certify a union as
the exclusive collective bargaining representative of a group of employees only
upon receiving evidence of majority support for the union among those employ-
ees.’® The statute not only safeguards the right to representation at work, but it
affirmatively facilitates it; among the NLRA’s statements of policy are “encour-
aging the practice and procedure of collective bargaining” and “protecting the
exercise by workers of full freedom of association, self-organization, and desig-
nation of representatives of their own choosing.”’

Advocates of the law invoked the rhetoric of political democracy to garner
support.>® In their view, the NLRA “gives to our industrial workers the same
general idea of freedom which the founding fathers conferred upon citizens of
the United States.”® By associating the new and somewhat radical concept of
workers’ right to representation with established national ideals, they sought to
imbue their project with legitimacy and perhaps assuage their skeptics (or at least
put skeé)tics in the awkward position of opposing something branded as “democ-
racy”).%

Just as supporters of the legislation relied on the language and principles of
political democracy, they also invoked its mechanics. That connection is most
evident in policies regarding how to measure employee support for unioniza-
tion.®! Here, advocates connected the right to representation not only with de-
mocracy but also with elections.®? Specifically, advocates connected it with a
certain type of election.%® Senator Robert Wagner, the sponsor of the NLRA, ex-
plained that employees would have the ability to “go into a booth, and secretly

55. Seeid. § 158(d) (describing employers’ “obligation . . . to meet at reasonable times and confer in good
faith with respect to wages, hours, and other terms and conditions of employment”). An employer’s failure to
bargain in good faith violates the NLRA. Id. § 158(a)(5).

56. See id. § 159(a) (providing that a union “selected for the purposes of collective bargaining by the
majority of the employees in a unit appropriate for such purposes, shall be the exclusive representatives of all the
employees in such unit”). Despite this general understanding, Professor Charles Morris has argued that the NLRA
permits union representation and collective bargaining for employees who want it, even if they constitute a mi-
nority of the workplace. CHARLES J. MORRIS, THE BLUE EAGLE AT WORK: RECLAIMING DEMOCRATIC RIGHTS IN
THE AMERICAN WORKPLACE 1-2, 8 (2005). More generally, not all scholars agree that majority rule is an inherent
element of democracy. See Bowie, supra note 34, at 168 (noting that “democracy is not synonymous with ma-
jority rule”).

57. 29U.S.C.§151.

58. See Becker, supra note 28, at 502.

59. 79 CONG. REC. 9666, 9710 (1935) (statement of Rep. James Mead); see also Becker, supra note 28, at
502-03 (documenting other examples).

60. Becker, supra note 28, at 496 (“To confer legitimacy on the new legislation, . . . its proponents located
it within a . . . deeply ingrained, American tradition: democratic government.”).

61. See Hearings on S. 1958 Before the S. Comm. on Educ. & Lab., 74th Cong. 642 (1935) (statement of
Sen. Robert Wagner), reprinted in 2 LEGISLATIVE HISTORY OF THE NATIONAL LABOR RELATIONS ACT, 1935,
2027 (1949) (connecting desire for representation to democratic government).

62. Id.

63. Seeid. at 2028.
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vote, as they do for their political representatives.”®* Another supporter of the
legislation described it as granting “the right to go into a booth in a factory
and . . . write down on a piece of paper whether we want a union.”®

As originally enacted, the NLRA provided for NLRB certification of a un-
ion as a collective bargaining representative based on “a secret ballot of employ-
ees, or . . . any other suitable method to ascertain such representatives.”®® During
the early years of the NLRA, nearly a quarter of NLRB certifications relied on
measures of majority support other than an election, including signed cards au-
thorizing the union to represent them, testimony at an NLRB hearing, or partici-
pation in strikes called by the union.®” But just four years into its history, the
NLRB announced that it would rely only on elections as the means of measuring
majority support for representation.®® Congress codified that policy choice in the
Taft-Hartley Act of 1947, which mandated election by “secret ballot” as the only
path for certification of a union as a collective bargaining representative.®” One
supporter of that change described it as “an extension of our general voting prac-
tices to the field of labor organizations.””

Along with the requirement that decisions whether to unionize be made in
elections, the NLRB has developed various defaults regarding what those elec-
tions should look like. The agency has a “longstanding rule . . . that elections
should, as a general rule, be conducted manually[.]””! Representation elections
thus are typically held in person.”? Indeed, multiple NLRB members have re-
ferred to manual, secret-ballot elections as the “crown jewel” of industrial de-
mocracy.”

A corollary default is that representation elections are held at the work-
place. Since at least 1967, the NLRB’s Casehandling Manual has described this
location as “[t]he best place to hold an election, from the standpoint of accessi-
bility to voters” and states that, “[i]n the absence of good cause to the contrary,

64. Id

65. 79 CONG. REC. 9666, 9684 (1935) (statement of Rep. William Connery).

66. National Labor Relations Act, ch. 372, § 9(c), 49 Stat. 449, 453 (1935) (codified as amended at 29
U.S.C. § 159(c)).

67. Becker, supra note 28, at 497, 507; see also Helen F. Humphrey, The Duty to Bargain, 16 OHIO STATE
L.J. 403,405 (1955) (explaining that “the Board could make a majority determination . . . by any means it chose™).

68. Cudahy Packing Co., 13 NLRB 526, 531-32 (1939).

69. Labor-Management Relations (Taft-Hartley) Act, ch. 120, sec. 101, § 9(c), 61 Stat. 136, 144 (1947)
(codified at 29 U.S.C. § 159(c)). NLRB certification is not the only path to union representation. An employer
may voluntarily recognize a union without an election. United Mine Workers v. Ark. Oak Flooring Co., 351 U.S.
62, 71-72 (1956).

70. 93 CONG. REC. 5107, 5137 (1947) (statement of Sen. Carl Hatch), reprinted in 2 NLRB, LEGISLATIVE
HISTORY OF THE LABOR MANAGEMENT RELATIONS ACT, 1947, 1479-80 (1948).

71. OFF. OF THE GEN. COUNS., NLRB, AN OUTLINE OF LAW AND PROCEDURE IN REPRESENTATION CASES
301 (2017) [hereinafter OUTLINE]. The Outline is a research document provided by the NLRB General Counsel
that is available to the public and agency staff.

72. Id.

73. Seee.g., S.D. Gas & Elec., 325 NLRB 1143, 1150 (1998) (Hurtgen & Brame, Members, dissenting);
Lond.’s Farm Dairy, Inc., 323 NLRB 1057, 1060 (1997) (Higgins, Member, dissenting).
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the election should be held there.”’* The agency’s Outline of Law and Procedure
in Representation Cases likewise reports that “[e]lections are generally held on
the employer’s premises in the absence of good cause to the contrary.””> Alt-
hough the Casehandling Manual is neither law nor binding precedent,’® it is
nonetheless a source of guidance available to both agency staff and the public.”’
Despite recognizing its nonbinding status, courts sometimes have faulted NLRB
decisions for not aligning with the Manual, including in cases involving voting
mechanics.”®

Manual elections sometimes are held off-site at a neutral location, but this
type of election is rare.”” The NLRB will consider such elections only when there
have been “egregious or pervasive employer unfair labor practices” such as “dis-
charges or other discrimination directed at a significant portion of the voting unit,
threats of plant closure, or other serious consequences if the union were to prevail
and threats of violence to union adherents.”®” The agency often does not consider
holding an off-site election unless there already has been an election on the em-
ployer’s premises that the agency set aside due to employer misconduct.®! The
burden of suggesting alternative polling locations falls on the party seeking an
off-site election.®? Likewise, a party challenging an election on the basis that
holdifgg it on employer property interfered with free choice must show preju-
dice.

74. CASEHANDLING MANUAL, supra note 10; NLRB, CASEHANDLING MANUAL PART II: REPRESENTATION
PROCEEDINGS § 11302.2 (1967).

75. OUTLINE, supra note 71, at 300. This statement is of similarly longstanding vintage, having appeared
in the Outline since at least 1970. OFF. OF THE GEN. COUNS., NLRB, AN OUTLINE OF LAW AND PROCEDURE IN
REPRESENTATION CASES 321 (1970).

76. See, e.g., Queen Kapiolani Hotel, 316 NLRB 655, 655 n.5 (“[T]he provisions of the Casehandling
Manual are not binding procedural rules.”). The Manual itself explains that “the procedures and policies set forth
in the Manual do not constitute rulings or directives of the General Counsel or the Board.” CASEHANDLING
MANUAL, supra note 10.

77. The Manual is prepared by the NLRB General Counsel and is “intended to provide procedural and
operational guidance for the Agency’s Regional Directors and their staffs[.]” CASEHANDLING MANUAL, supra
note 10. It is available on the NLRB’s public website. Manuals, NLRB, https://www.nlrb.gov/guidance/key-
reference-materials/manuals-and-guides [https:/perma.cc/HVL4-XJ5L] (last visited Apr. 17, 2026).

78. See, e.g., Shepard Convention Servs. v. NLRB, 85 F.3d 671, 674 n.7 (D.C. Cir. 1996) (reversing
Board’s decision not to hold a manual election and explaining that, “[w]hile the Manual ‘provides guidance only
and is not a form of authority binding on the General Counsel or the Board,’ its provisions a fortiori reflect the
Board’s policies” and that “the Regional Director’s decision to follow them” in ordering a manual election “can-
not have been, as the Board characterized it, an abuse of discretion” (internal citation omitted)).

79. Becker, supra note 28, at 566, 566 n.355 (describing off-site elections as a “rarity”); Oswalt, supra
note 44, at 209 (noting that the NLRB does not even keep records of the number of off-site elections).

80. 2 Sisters Food Grp., Inc., 357 NLRB 1816, 1819, 1819 n.14 (2011) (quoting CASEHANDLING MANUAL,
supra note 10, § 11302.2); see also Fieldcrest Cannon, Inc., 318 NLRB 470, 474, 490, 511 (1995) (ordering off-
site election after employer’s violations included telling employees that ““people would fire bomb’ . . . houses”
if the union won (internal citation omitted)).

81. See, e.g., 2 Sisters Food Grp., Inc., 357 NLRB at 1819-23 (identifying factors for holding an off-site
election in the context of ordering a rerun election).

82. CASEHANDLING MANUAL, supra note 10. If the election is held off-site, “[a] place normally used as a
municipal voting place is particularly desirable.” /d. Notably, the Casehandling Manual specifically warns against
using a building “used as headquarters by a union” as the site of the election. /d.

83. See, e.g., Jat Transp. Corp., 131 NLRB 122, 126 (1961) (rejecting argument that “the free choice of
the employees was interfered with because the election sites . . . were on the Employer’s premises,” given “the
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The voting-at-work model was not inevitable. Indeed, the predecessor
agency that oversaw representation elections prior to the enactment of the NLRA
maintained a policy that “[e]lections should never be held in the plant where the
workers are employed.”* Yet the focus on elections, ballot boxes, and voting
booths in the early years of the NLRA is unsurprising. As detailed further below,
American elections in the 1930s and 40s largely consisted of voting in person at
a polling place on Election Day.® For most participants in the electoral process
at that time, in-person voting was synonymous with voting.%¢ Once established,
the in-person default for representation elections stuck around, largely unques-
tioned.’’

B.  Mail Ballots and Their Discontents

Despite its prominence as a matter of both policy and rhetoric, the manual
election at the workplace was never the only method for representation elections.
As early as 1936, the NLRB has held elections in which employees vote by
mail.%® Early on, the NLRB described mail ballots as a “customary and usual
procedure” in representation elections.®’ Nonetheless, mail ballot elections were
relatively infrequent and tended to be limited to situations where a manual elec-
tion would be difficult.”® Examples often featured employees who worked on
ships or in the trucking or transportation industries.’! For a time, the NLRB also
provided mail ballots to employees who were away from the workplace due to
military service.”?

Absent such circumstances, “the applicable presumption favors a manual
election, not a mail ballot election.”? From at least 1972 to 1999, the NLRB’s
Casehandling Manual provided that “the use of mail balloting . . . should be lim-
ited to those circumstances which clearly indicate the infeasibility of a manual
election.”* For decades, the Outline similarly stated that “[m]ail balloting is

absence of some specific showing that prejudice resulted”). The NLRB has applied that standard even when the
election was held on employer property during a strike, meaning employees had to cross a picket line to vote.
Korber Hats, Inc., 122 NLRB 1000, 1001 (1959).

84.  Functions of the NLRB and the Regional Labor Boards X(d) (1934), quoted in LEWIS L. LORWIN &
ARTHUR WUBNIG, LABOR RELATIONS BOARDS: THE REGULATION OF COLLECTIVE BARGAINING UNDER THE
NATIONAL INDUSTRIAL RECOVERY ACT 307 (1935).

85.  See infra Section I1.B.

86. See infra Section I1.B.

87. See, e.g., Willamette Indus., Inc., 322 NLRB 856, 856 (1997).

88. Lykes Bros. S.S. Co., 2 NLRB 102, 112 (1936).

89. Atlas Imperial Diesel Engine Co., 93 NLRB 268, 269 (1951).

90. See, e.g., Nat’l Van Lines, 120 NLRB 1343, 1344 (1958).

91. See, e.g., id. (approving mail-ballot election because “the eligible voters had places of employment
and residences which were scattered throughout the United States” due to “the nature of their widespread over-
the-road driving duties”); Pac. Mar. Ass’n, 112 NLRB 1281, 1282 (1955) (approving mail-ballot election “be-
cause of the unusual problems attendant upon balloting seagoing employees™).

92. Wilson & Co., Inc., 37 NLRB 944, 951 (1941). The NLRB abandoned this practice shortly after Amer-
ica’s entry into World War II, citing “[a]dministrative difficulties” and low response rates. Id. at 951-52.

93.  Willamette Indus., Inc., 322 NLRB 856, 856 (1997).

94. NLRB, CASEHANDLING MANUAL PART II: REPRESENTATION PROCEEDINGS § 11336 (1989); NLRB,
CASEHANDLING MANUAL PART II: REPRESENTATION PROCEEDINGS § 11336 (1972).
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used, if at all, generally in unusual circumstances[.]”*> In the 1980s and 1990s,
only about 1% to 2% of representation elections were held by mail.”®

The NLRB revisited the issue in the late 1990s. In San Diego Gas & Elec-
tric, the NLRB announced guidelines “clarifying the circumstances under
which . . . to direct the use of mail ballots.”” It first emphasized that it was ad-
hering to the policy of manual elections as the default.”® Nonetheless, it identified
three situations where a mail ballot election normally would be proper: (1) em-
ployees are “scattered” geographically as a result of their job duties; (2) employ-
ees’ work schedules vary significantly; or (3) there is a strike, lockout, or pick-
eting in progress.”” In each of those situations, a mail ballot election normally
would be proper because “all employees cannot be present at the same place at
the same time” or it would be “difficult for [employees] to get to the election
site” to vote in person.'® In line with its new guidance, the NLRB directed that
the Casehandling Manual be revised to drop “infeasibility” as the standard for a
mail ballot election.'”! Instead, it instructed that a mail ballot election could be
appropriate if a manual election is “possible, but . . . impractical[.]”'* The new
guidelines and the change in language did not augur a shift in overall policy,
however.'%® The number of representation elections using mail ballots increased
while remaining a significant minority, averaging around 11%.'**

The possibility of a more dramatic change a decade later went nowhere. In
2010, the NLRB’s procurement office issued a request for information about
electronic voting systems.!®> Congress responded by adding a rider to the
NLRB’s appropriations forbidding the use of funds for electronic voting in

95.  OFF. OF THE GEN. COUNS., supra note 75, at 347.

96. See Henry Farber, Union Organizing Decisions in a Deteriorating Environment: The Composition of
Representation Elections and the Decline in Turnout, 68 INDUS. LAB. REL. REV. 1126, 1143 (2015); S.D. Gas &
Elec., 325 NLRB 1143, 1146 (1998).

97. S.D. Gas & Elec.,325 NLRB at 1145.

98. Id.at 1144.

99. Id. at 1145.

100. Id. at 1145, 1145 n.7. The NLRB also identified several secondary factors to consider if one of those
three situations is present, including the desire of the parties, the availability of employees’ addresses, and the
efficient use of agency resources. Id. at 1145.

101. Id. at 1145 n.6.

102. S.D. Gas & Elec., 325 NLRB 1143, 1145 n.6 (1998). The Manual now states that mail-ballot elections
would be reasonable “where circumstances tend to make it difficult for eligible employees to vote in a manual
election or where a manual election, though possible, is impractical or not easily done.” CASEHANDLING
MANUAL, supra note 10, § 11301.2.

103. For example, the Manual retains the prefatory statement that “representation elections should, as a
general rule, be conducted manually.” CASEHANDLING MANUAL, supra note 10, § 11301.2.

104. See, e.g., Farber, supra note 96 (10% from 2002 to 2009); Office of the General Counsel, Memoran-
dum GC 18-03, at 20 (Mar. 14, 2018) (reporting numbers from 2012 to 2017 ranging from 9% to 13%).

105. FED. BUS. OPPORTUNITIES, Secure Electronic Voting Service (June 9, 2010), web.archive.org/web/
20110630191222/https://www.fbo.gov/index?s=opportunity&mode=form&id=6783a7abb80efc44eff9609c5d2
25742 &tab=core& cview=0 [https://perma.cc/A9JQUNUH].
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representation elections.'’ That rider has appeared in every subsequent appro-
priation, effectively foreclosing any further consideration of the issue.!

Like much in life, the law and practice of representation elections faced an
unprecedented shock in the spring of 2020 with the onset of the COVID-19 pan-
demic. The NLRB announced COVID-19-specific guidelines for when mail bal-
lot elections would be appropriate, considering in its drafting the 14-day positiv-
ity rate in the county where the WorkPlace was located or any state or local orders
regarding maximum gathering size.'”® The NLRB’s consideration of those fac-
tors made clear that its focus in issuing the new mail ballot guidelines was safety.
The agency emphasized that it viewed the expansion of mail balloting as an ab-
erration warranted only due to the “extraordinary circumstances” posed by the
pandemic.'” It made clear that the preference for manual elections remained in-
tact. No less than eleven times in eight pages, the NLRB repeated some form of
the phrase “favor” or “preference” in reference to in-person voting.''® The num-
ber of mail ballot elections increased during the height of the COVID-19 pan-
demic, but in-person elections remain the default and the majority.'!!

Mail ballot representation elections have been the target of sustained criti-
cism, frequently from employers and their allies. Critics of mail ballot elections
have argued that they lack the “solemnity” or “the symbolism and the drama” of
in-person elections.''? They also claim that voting by mail undermines an em-
ployer’s ability to campaign against unionization.''> Opponents of mail ballot
elections further insist that mail ballots are vulnerable to irregularities such as
fraud or intimidation.!'* They contend that the use of mail ballots will enable

106.  See CenTrio Energy S. LLC, 371 NLRB No. 94, slip op. at 2 (Apr. 28, 2022).

107.  See, e.g., Consolidated Appropriations Act, 2021, Pub. L. No. 117-328, div. H, tit. IV, § 408 (2022);
see also CenTrio Energy S. LLC, 371 NLRB slip op. at 2 (detailing history of the rider); Oswalt, supra note 44,
at 212 (“Banning internet voting is now an annual tradition when the NLRB appropriations bill comes before
Congress.”).

108.  Aspirus Keweenaw, 370 NLRB No. 45, slip op. at 4-8 (Nov. 9, 2020).

109. Id. at4.

110. Id. at1-2,4,8.

111.  See Leonard Bierman, Rafael Gely & William B. Gould IV, Achieving the Achievable: Realistic Labor
Law Reform, 88 Mo. L. REV. 313, 337 (2023) (“Despite the increased use of mail ballots during the pandemic,
mail ballots continue to be the exception, not the rule, in NLRB representation elections.”); see also Office of the
General Counsel, Memorandum GC 24-03, at 18-22 (Mar. 3, 2024) (reporting that approximately 29% of repre-
sentation elections in 2023 used mail ballots). Around this same time, the NLRB included in a notice of proposed
rulemaking that employees on military leave during a representation election could vote by mail, but it never
issued a final rule on the topic. 85 Fed. Reg. 45553 (July 29, 2020).

112.  S.D. Gas & Elec., 325 NLRB 1143, 1150 (1998) (Hurtgen & Brame, Members, dissenting).

113.  Seeid. at 1151 (Hurtgen & Brame, Members, dissenting) (complaining that mail ballot elections limit
the times in which employers can hold mandatory group meetings for campaign purposes); Lafer, supra note 23
(quoting employer-side law firm’s warning that, “in mail ballot elections, employers have a much more difficult
time controlling the timing of campaign strategy”).

114.  See, e.g., Pro. Transp., Inc., 372 NLRB No. 132, 2021 WL 2658293, at *2 (June 9, 2021) (contending
that “mail ballot elections are more vulnerable to the destruction of laboratory conditions than are manual elec-
tions” (quoting Mission Indus., 283 NLRB 1027, 1027 (1987)); S.D. Gas & Elec., 325 NLRB at 1150 (Hurtgen
& Brame, Members, dissenting) (warning of risks to “the integrity of the ballot”). Employers deployed this rhet-
oric in several recent high-profile organizing campaigns. Amazon warned of the “potential party fraud and coer-
cion that is characteristic of mail-ballot elections[.]” Employer’s Request for Review of the Acting Regional
Director’s Decision & Direction of Election at 41, Amazon.com Servs., LLC, NLRB No. 10-RC-269250 (Jan.
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unions to pressure employees into voting for representation because a “union
agent can stand over the employee and even inspect his ballot to make sure that
the vote is ‘right.””!!® They also argue that employees are subject to peer pres-
sure, or even vote buying, when completing a mail ballot.'°

C. Flags, Boxes, and Booths: Representation Elections in Practice

The mechanics of an election are determined during an NLRB proceeding
called a representation case.!'” The process frequently begins with a union filing
a petition with one of the NLRB’s regional offices seeking to represent an iden-
tified group of employees.''® If the union and employer do not reach a stipulation
on the details of a representation election for the group, those details are set by
the Regional Director.'" That official will inquire into the union’s and em-
ployer’s preferences on whether the election will use manual or mail ballots.'
Although those preferences are taken into account, the matter is not litigated and
the decision ultimately falls within the discretion of the Regional Director.'?' A
party that disagrees with the Regional Director’s choice can file a request for
review with the NLRB'?? and sometimes subsequently can challenge that deci-
sion in court.!?

As discussed above, a manual election typically is held at the workplace.
The polling site “should be spatially and visually separated from the scene of any
other activity during the voting period” if such separation is “feasible.”'?® It
could be in “[a]n office, a g)roduction department, or a shipping room or shipping
platform,” for example.'?° The election is held on a set day or days and during
set hours.!?’

124

21, 2021). Starbucks contended that “mail ballot elections have created new opportunities for parties to under-
mine election integrity by soliciting ballots and engaging in impermissible ballot-harvesting.” Starbucks Corp.’s
Request for Review of the Regional Director’s Decision & Direction of Election at 14-15, Starbucks Corp.,
NLRB No. 19-RC-297142 (July 25, 2022).

115. S.D. Gas & Elec., 325 NLRB at 1150 (Hurtgen & Brame, Members, dissenting); see also U.S.
CHAMBER OF COM., Maligned Mail Ballots and Whistleblowers: The NLRB s Credibility Comes into Question
(Mar. 23, 2023), https://www.uschamber.com/employment-law/unions/maligned-mail-ballots-and-whistleblow-
ers-the-nlrbs-credibility-comes-into-question [https://perma.cc/P2S8-DEQQ] (contending that “mail-ballot elec-
tions open the door to substantial interference and election manipulation™).

116.  S.D. Gas & Elec., 325 NLRB at 1150 (Hurtgen & Brame, Members, dissenting) (warning of “election
part[ies]” and the exchange of “money or promises” for votes).

117.  See OUTLINE, supra note 71, at 29.

118. 29 U.S.C. § 159(c)(1)(A). The employees the union seeks to represent are identified by job title or
classification (e.g., “production and maintenance [employees]”).

119. See CASEHANDLING MANUAL, supra note 10, § 11300.

120. 29 C.F.R. § 102.66(g)(1) (2026).

121.  Id. § 102.66(2)(3).

122, Id. §102.67(c).

123.  See infra note 357 and accompanying text (describing the process by which an employer can attain
judicial review of such issues).

124.  See supra Section I1.B.

125. CASEHANDLING MANUAL, supra note 10, § 11312.2.

126. Id.

127. Id. § 11302.1.
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On the day of the election, NLRB agents bring paper ballots, pencils, a
cardboard ballot box, and a portable voting booth to the voting site.'?® Some-
times, an American flag is displayed.'*® Employees check in at a table staffed by
an NLRB agent, who locates their name on a voter list and hands over a ballot.'*
They fill out their ballot in the voting booth and deposit it in the ballot box."?!
The voting period often occurs between shifts or during }ore—shift or post-shift
times to allow employees to vote while not on the clock.'*? Alternatively, upon
agreement of the parties, employees can vote during working hours.!3? In those
situations, employees often are released from work in staggered groups.'**

When an election is conducted by mail ballot, the NLRB’s regional office
mails each employee in the proposed bargaining unit a voter kit that contains the
ballot, instructions on how to complete it, an envelope in which to place the com-
pleted ballot, and a postage-paid return envelope.'*® It instructs employees not
to share their completed ballot with anyone and not to permit an employer or
union representative to collect or mail the ballot.'*® It also directs them to return
the completed ballot by a certain date, which typically will be two weeks after
the date the ballots are mailed.'*” Employees sign the outer return envelope.'*3

Once the deadline passes, an NLRB agent counts the ballots in the presence
of employer and union observers.'** The signed names on the return envelopes
are checked against the voter list.'** Ballots in unsigned envelopes are not
counted.'¥!

The NLRB treats manual and mail ballot elections as binary. One method
is exclusive of the other, such that all ballots in a manual election must be cast in
person and all ballots in a mail election must be cast by mail.'*> The NLRB has
a longstanding policy against providing employees with absentee ballots in oth-
erwise manual elections.

128. Id. § 11304, 11306.1.

129. NATIONAL LABOR RELATIONS BOARD, Press Release, NLRB Announces the Display of American
Flags at All Agency-Conducted Representation Elections (Feb. 13, 2008), https://apps.nlrb.gov/link/document.
aspx/09031d45800cac4 1 [https://perma.cc/LQ7A-HEPR]. The presence of the flag is meant to “impress upon all
the participants to elections . . . the solemnity and importance of the Agency’s election process.” Id.

130. CASEHANDLING MANUAL, supra note 10, § 11322.1.

131. Id. §§ 11322.2,11322.4.

132, Id. §11302.3.

133. Id

134.  Seeid. § 11330.

135. Id. § 11336.2(c).

136. FOrRM NLRB-4175, https://www.nlrb.gov/sites/default/files/attachments/pages/node-195/mail-ballot-
kitsample6-22-20.pdf [https://perma.cc/AKL5-VYLK] (last visited Apr. 17, 2026).

137.  Id.; CASEHANDLING MANUAL, supra note 10, § 11336.2(d).

138. FORM NLRB-4175, supra note 136.

139. CASEHANDLING MANUAL, supra note 10, § 11336.5(a)—(b).

140. Id. § 11336.5(b).

141. Id. § 11336.5(c).

142, Seeid.

143.  Id. § 11302.4; see also NLRB v. Cedar Tree Press, Inc., 169 F.3d 794, 796-98 (3d Cir. 1999) (uphold-
ing NLRB’s absentee-ballot policy).
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The Board sometimes holds mixed manual and mail elections.'* However,
even in those elections, the two types of voting are strictly segregated.!*> One
group of employees in the proposed bargaining unit casts their ballots in person
and a separate group casts their ballots by mail.'*® Individual employees do not
get to choose whether to vote in person or by mail.!4” The boundary between the
two groups of voters is stringently policed; employees casting the wrong type of
ballot can be grounds for overturning the election.'*3

D. Voting Away From Work

The NLRB is not the only agency that runs union representation elections.
To the extent they have a right to representation, employees not covered by the
NLRA turn elsewhere to exercise that right.'*” Some of those other agencies have
taken different approaches to voting mechanics. The National Mediation Board
(“NMB”) oversees representation elections for employees in the railroad and air-
line industries, who are covered under the Railway Labor Act.*® From shortly
after its inception in 1934 until the early 2000s, the NMB conducted representa-
tion elections almost exclusively by mail ballot."*! The NMB sometimes has
gone decades without holding a manual election.'>

In recent years, the agency has shifted to electronic Votin%. It began using
telephone voting in 2002 and adopted internet voting in 2007."% In such elec-
tions, the agency mails each employee a unique voter-identification number to
enter when calling the toll-free election number or logging in through the NMB
website to cast their vote.!>* The NMB’s practice is the inverse of the NLRB’s
practice.'>> Mail, telephone, or internet voting is the default, and the NMB will
hold on-site manual elections only if “necessary” due to “extraordinary

144. CASEHANDLING MANUAL, supra note 10, § 11335. Mixed elections are rare, typically held just a hand-
ful of times a year. See Office of the General Counsel, Memorandum GC 18-03, at 20 (Mar. 14, 2018) (reporting
that 22 of the 1,522 representation elections in 2017 were mixed).

145.  See CASEHANDLING MANUAL, supra note 10, § 11335.

146. Id. For example, the NLRB might hold such elections when some employees meet the San Diego Gas
factors, but others do not. /d. §§ 11335.1-11335.2.

147. Id. § 11335.

148.  See, e.g., KCRA-TV, 271 NLRB 1288, 1289-90 (1984) (considering re-run election when employees
in the manual election group were sent mail ballots).

149. The NLRA covers most private-sector employees, excluding agricultural, domestic, railroad, and air-
line workers. 29 U.S.C. §§ 152(2)-(3).

150. 45U.S.C. §§ 151-152, 181.

151.  Sachs, supra note 44, at 720, 720 n.290 (citing Representation of Emps. of Am. Airlines, Inc., ] NMB
371,371 (1944)); Int’] Air Servs. Co., 19 NMB 130, 131 (1991) (“[B]allot box elections are rarely used.”).

152.  See Int’l Air Servs. Co., 19 NMB at 131; Lond.’s Farm Dairy, Inc., 323 NLRB 1057, 1058 n.2 (1997).

153. Sara Slinn & William A. Herbert, Some Think of the Future: Internet, Electronic, and Telephonic
Labor Representation Elections, 56 ST. Louis U.L.J. 171, 194-95 (2011).

154. Id. at 196, NMB, REPRESENTATION MANUAL § 13 (2024). The NMB temporarily returned to mail-
ballot elections in 2021 while transitioning to a new electronic-voting system. Press Release, NMB Electronic
Voting Notice, NMB (Sep. 3, 2021), https://nmb.gov/NMB_ Application/index.php/press-releases/nmb-elec-tro-
nic-voting-notice/ [https://perma.cc/ASRN-5LTL].

155.  See supra Section I1.B; Slinn & Herbert, supra note 153.
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circumstances[.]”'*® The conventional explanation for the NMB’s approach is
that railroad and airline employees frequently travel due to the nature of their
work and are rarely in a common worksite at the same time. '’

The Federal Labor Relations Authority (“FLRA”) holds representation
elections for public employees in the federal sector.!>® Like the NMB, the FLRA
historically has utilized mail ballots, with voting in about two-thirds of represen-
tation elections occurring by mail.'>® The agency began using telephone and in-
ternet voting in 2010, using the NMB system as a model.'** As with NMB elec-
tions, the infeasibility of in-person elections in the federal sector may have driven
the FLRA’s approach.'®!

State-level public sector labor relations is governed by state law.'%> The
states that permit public sector collective bargaining take a variety of approaches
to representation elections, including in ways that depart from the NLRB. For
example, New York’s Employment Relations Act provides that “no such election
shall be conducted . . . on the employer’s property” unless required by the state
Public Employment Relations Board.'®> Ohio’s State Employment Relations
Board conducts representation elections by mail.!®* The Maryland Public Em-
ployee Relations Board will certify a union without an election if a majority of
employees sign authorizations designating the union as their representative.'® If
an election is held, the union can choose between in-person, mail, or electronic
voting.'®

These varying approaches to representation elections make clear that in-
person voting is not an inherent component of industrial democracy. Instead, as
Part III demonstrates, the NLRB has borrowed much of its approach to voting
mechanics from the political context. Before considering the wisdom of that
choice, Part III documents what voting looks like in political elections and how
it got that way.

156. UNITE HERE, No. R-7513, 2018 NMB LEXIS 22, at *25 (Aug. 22, 2018). For example, the NMB
held a manual election in Puerto Rico in the aftermath of Hurricane Maria because the employees voting in the
election were “without electricity, or reliable telephone or postal service[.]” Id.

157.  Slinn & Herbert, supra note 153, at 187.

158. 5U.S.C. §§ 7103(a)(6), 7104-7105.

159.  See Slinn & Herbert, supra note 153, at 199.

160. Id.

161. See id. at 187 (positing that FLRA “often holds elections for nationwide units[,]” which means “[o]n-
site elections are extremely difficult and costly to supervise”).

162. See 29 U.S.C. § 152(2) (“Employer” under the NLRA “shall not include . . . any State or political
subdivision thereof.”).

163. N.Y.LAB. § 705(4) (Consol. 2026).

164.  What Is the Election Process?, OHIO STATE EMP. RELS. BD., https://serb.ohio.gov/explore-board-ser-
vices/representation/what-is-the-election-process [https://perma.cc/4LGK-PSBK] (last visited Apr. 17, 2026).

165. MD. CODE REGS. 14.30.10.09 (2026).

166. Id. at 14.30.10.11.
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[II. VOTING MECHANICS IN POLITICAL ELECTIONS

In-person elections at a set place and time are often seen as the quintessen-
tial method of voting in the political realm.'®” This approach developed in the
nineteenth century, which saw a move towards standardization in election prac-
tice and administration. '3

Congress first designated a single nationwide Election Day for presidential
elections in 1845'% and followed suit for congressional elections in 1872.!7°
Prior to this point, federal elections were held at different times in different states,
sometimes not even during the same year.'”!

The nineteenth century also saw American elections begin to feature a set,
pre-printed ballot supplied by the government that voters cast within the secrecy
of a voting booth.!” This method of voting, known as the “Australian ballot”
after its country of origin, replaced a system where ballots typically were sup-
plied by political parties and contained only that party’s candidates.' > The first
use of the Australian ballot in America was in Louisville, Kentucky, in 1888.!74
Later that year, Massachusetts became the first state to adopt the practice
statewide.!”” It spread quickly to 38 states by 1892 and almost all the remainder
by 1910.176

The move towards standardization of elections also extended to the place
of voting. Often accompanying the adoption of the Australian ballot were re-
quirements that ballots were available only at a polling place.'”’ Man;/ state con-
stitutions required in-person voting at a designated polling location.!”®

167.  U.S.ELECTION ASSISTANCE COMM’N, supra note 19, at 79 (“In the traditional image of voting in Amer-
ica, voters physically travel to their local polling place or election office and cast their ballots in person on Elec-
tion Day.”).

168. This period saw “a significant increase in governmental control over the election process[.]” Tabatha
Abu El-Haj, Changing the People: Legal Regulation and American Democracy, 86 N.Y.U.L.REv. 1, 17 (2011).
By contrast, elections in the early decades of the Republic were “significantly less systematically and formally
regulated.” Id. at 3.

169. Jason Mazzone, Voting Early—And Often?,2024 U.ILL. L. REV. 1765, 1770-71 (2024); 3 U.S.C. § 1.

170. Mazzone, supra note 169, at 1771-72; 2 U.S.C. §§ 1, 7. Courts have held that casting ballots before
Election Day does not violate those statutory provisions, so long as the election is not formally decided prior to
Election Day. Voting Integrity Project v. Keisling, 259 F.3d 1169, 1174-76 (9th Cir. 2001).

171.  Mazzone, supra note 169, at 1769-72.

172.  ALEXANDER KEYSSAR, THE RIGHT TO VOTE: THE CONTESTED HISTORY OF DEMOCRACY IN THE
UNITED STATES 115 (rev. ed. 2009).

173.  Id. For examples of these unregulated (and often entertaining) ballots, see ALICIA YIN CHENG, THIS IS
WHAT DEMOCRACY LOOKED LIKE: A VISUAL HISTORY OF THE PRINTED BALLOT 34-127 (2020). Other times,
voters made their own ballots, “marked them in the privacy of their homes, and then brought them to the polls
for counting.” Burson v. Freeman, 504 U.S. 191, 200 (1992). These initial forms of written ballots replaced an
even earlier system in the colonial period and early years of the Republic where elections were public gatherings
and were conducted by voice vote or a showing of hands. /d. (tracing history of “viva voce” elections).

174. KEYSSAR, supra note 172, at 115.

175.  Fortier & Ornstein, supra note 20, at 490.

176. Id. at 486, 490.

177. Abu El-Haj, supra note 168, at 21.

178.  KEYSSAR, supra note 172, at 24; Fortier & Ornstein, supra note 20, at 496-99.
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At the same time, the nineteenth century also saw the advent of absentee
voting, including voting by mail.!” The earliest instances of state laws permit-
ting such voting limited it to certain classes of voters, meaning that in-person
voting remained the default and the majority practice.'®® The first significant
movement towards absentee voting came during the Civil War, when a majority
of states allowed soldiers who were in active service away from home to vote
from the field."®' The practice of permitting military members to vote by mail
waxed and waned thereafter, with periods of expansion during active conflicts
followed by expiration or repeal of such laws.'**

Another wave of absentee voting laws permitted civilian voters to cast their
ballots by mail if they were away from home on Election Day for work-related
reasons.'®? For example, Kansas enacted an absentee ballot law for railroad
workers in 1901.'3% The following decade, officials in Massachusetts advocated
for absentee voting for “men removed from the voting booth by the system of
industry,” including “trainmen and traveling salesmen.”'®* Like military voters,
these voters were away from their pollin% locations for reasons beyond their con-
trol and in service of the common good."*® In addition to voters whose jobs kept
them geographically distant, some states have permitted voters whose work
schedules prevent them from getting to the polls on Election Day to vote by
mail.'¥’

By the 1920s, forty-five states permitted some form of absentee voting.'®®
In addition to military service and work-related absences, states began permitting
absentee voting for other reasons that a voter could not go to the polls on Election

179. Fortier & Ornstein, supra note 20, at 498-99.

180. See id. at 492.

181. KEYSSAR, supra note 172, at 121; Fortier & Ornstein, supra note 23, at 493; see also Pamela S. Karlan,
Ballots and Bullets: The Exceptional History of the Right to Vote, 71 U. CIN. L. REV. 1345, 1352 (2003) (situating
this development within a history of connections between expansions of the franchise and military service). Sev-
eral of these early absentee voting statutes were struck down as violating the state’s constitutional requirement
for in-person voting, necessitating constitutional amendments to permit the practice. Fortier & Ornstein, supra
note 20, at 496-99.

182. See JOHN C. FORTIER, ABSENTEE AND EARLY VOTING: TRENDS, PROMISES, AND PERILS 8, 10-11
(2006) (tracing increases and declines in absentee-voting laws during and after the Civil War, Spanish-American
War, World War I, World War II, and Korean War). Since 1986, the Uniformed and Overseas Citizens Absentee
Voting Act requires states to provide absentee ballots to military and overseas voters for federal elections. Karlan,
supra note 181, at 1351-53.

183.  See Jason Nagel, Standardizing State Vote-by-Mail Deadlines in Federal Elections, 2022 CARDOZO L.
REV. DENoVO 1, 8 (2022) (reporting that “such laws proliferated with the acknowledgement that many working
people were not always close enough to home on Election Day to be able to vote”).

184. Fortier & Omstein, supra note 20, at 492, 492 n.44.

185. KEYSSAR, supranote 172, at 121-22 (quoting Debates in the Massachusetts Constitutional Convention
1917-18, vol. 3 (1920), 14-19). Along with these specific examples, Fortier and Ornstein more generally identify
as an impetus for civilian absentee-voting laws “the increased mobility of American workers[.]” Fortier &
Ornstein, supra note 20, at 504.

186. KEYSSAR, supra note 172, at 122. Perhaps for that reason, organized labor sometimes supported efforts
to expand opportunities for voting away from home. /d. at 408 n.59.

187. Table 2: Excuses to Vote Absentee, supra note 20.

188. Fortier & Ornstein, supra note 20. The last holdouts were Rhode Island, Connecticut, and Kentucky.
Id. at 492,492 n.43.
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Day. Voters could vote absentee if they were sick or physically disabled or if
they were traveling out of state, for example.'®® The passage of the Twenty-Sixth
Amendment in 1972, lowering the voting age from twenty-one to eighteen, led
to an increase in college-age voters, creating another category of voters who fre-
quently were away from their permanent residence on Election Day.'”°

It was not until 1978 that California became the first state to offer no-excuse
mail voting.'! Under a no-excuse system, voters do not need to offer a reason to
cast an absentee ballot.'®? They need not show, for example, that they are unable
to vote in person on Election Day or that doing so would be difficult.'”> The
availability of no-excuse mail voting expanded slowly at first. Until the 1990s,
only three states offered it.!** Sixteen states adopted the practice in the 1990s,'*
ten in the 2000s,'%® and seven since 2010."7 Thus, although access to mail bal-
lots is widespread now, that is a relatively recent phenomenon. Only in the past
twenty years has no-excuse absentee voting been offered in a majority of
states.!?® Even so, the majority of voters continue to cast their ballots in person;
in 2024, less than a third of votes were cast by mail.'””

Even as opportunities for mail voting increased, in-person voting remains
the default. In all but a handful of states, voters who wish to vote by mail must
affirmatively request an absentee ballot.??° Only very recently have a few states
eliminated that requirement. As of 2025, eight states and the District of Columbia
mail all voters a ballot."! Ore%on adopted the practice in 1998; the remainder
began in the 2010s or 2020s.2%% In those states, voters can choose to return the
ballot by mail or ignore it in favor of voting in-person at a polling place.?’?

The history detailed above and commentary regarding the use of mail bal-
lots in political elections reveal that states offer mail voting primarily to promote
convenience and accessibility. Voting by mail is sometimes referred to as a form

189. Id. at 505; Tokaji & Colker, supra note 23, at 1020.

190. FORTIER, supra note 182, at 12—-13.

191.  Mazzone, supra note 169, at 1774.

192.  Table 2: Excuses to Vote Absentee, supra note 20.

193. Seeid.

194. The other early adopters were Washington and Oregon. Daniel R. Biggers & Michael J. Hanmer, Who
Makes Voting Convenient? Explaining the Adoption of Early and No-Excuse Absentee Voting in the American
States, 15 STATE POL. & POL’Y Q. 192, 199 (2015).

195. Id.

196. Id.

197.  See Table 1: States with No-Excuse Absentee Voting, supra note 20 (reporting that, as of 2023, 36
states do not require an excuse to vote absentee).

198. See Biggers & Hanmer, supra note 194.

199.  See supra note 3 and accompanying text.

200. Table 1: States with No-Excuse Absentee Voting, supra note 20.

201. The eight states are California, Colorado, Hawaii, Nevada, Oregon, Utah, Vermont, and Washington.
Id.

202. The Evolution of Absentee/Mail Voting Laws, 2020-22, NAT’L CONF. OF STATE LEGISLATURES
(Oct. 26, 2023), https://www.ncsl.org/elections-and-campaigns/the-evolution-of-absentee-mail-voting-laws-
2020-through-2022 [https://perma.cc/ZS4F-SBLL].

203. Seeid.
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of “convenience voting[.]>** The ability to vote by mail “lower[s] the cost of
voting” and thus “make[s] it more likely that [people] will actually vote.”?% The
accessibility rationale offers mail ballots to enable voters to participate for whom
in-person voting would be impractical or impossible, such as if they are geo-
graphically away from or otherwise unable to reach the polling location.?%

Even as it has expanded and grown in popularity, mail voting has faced
criticism. Opponents of the practice have argued that it displaces the formal civic
ritual of voting in-person with other voters on a designated day.?’” They also
argue that voters who use mail ballots are less informed, because they will lack
information that emerges closer to Election Day if they already have returned
their ballot.”*® Similarly, candidates may have more difficulty reaching such vot-
ers because they do not know when those voters will vote.?? Critics of voting by
mail also contend that it poses a greater risk of fraud, with schemes such as voter
impersonation or vote buying becoming easier to pull off than in an in-person
election.”!” They similarly assert that voters who vote by mail are more suscep-
tible to coercion or intimidation when casting their ballot because mail voting
lacks the privacy and secrecy of a voting booth.?!!

In many ways, the act of voting in political elections has been a story of
standardization, including the practice of casting ballots at a set time and place.
Although exceptions have developed, in-person voting remains the default and
majority.?!? Representation elections share a similar story. Whether they should
is the question this Article addresses next.

204. Paul Gronke, Eva Galanes-Rosenbaum, Peter A. Miller & Daniel Toffey, Convenience Voting, 11
ANN. REV. OF POL. ScI. 437, 437-38 (2008).

205. RICHARD L. HASEN, THE VOTING WARS: FROM FLORIDA 2000 TO THE NEXT ELECTION MELTDOWN 34
(2012).

206. Biggers & Hanmer, supra note 194, at 194.

207. See, e.g., Tokaji & Colker, supra note 23, at 1024 (describing argument that mail voting “threatens the
civic ritual of Americans going to the polls™); Fortier & Ornstein, supra note 20, at 515 (arguing that voting
“should be a meaningful experience, where citizens congregate with their neighbors and affirm their joint com-
mitment to society” and that voting by mail “cheapens the experience”); Spencer Case, Mail Voting & Civic
Ritual, NAT’LREV. (Nov. 4, 2014, at 05:00 CT), https://www.nationalreview.com/2014/1 1/mail-voting-and-civic
-ritual-spencer-case/ [https://perma.cc/N84W-9P3F] (contending that “abandonment of the voting rituals could
result in less respect for the democratic process itself”).

208. Moreton, Jr., supra note 24, at 1275 (“[W]idespread use of mail-in ballots could mean that large num-
bers of voters will cast their ballots unaware of issues or facts revealed during the final stages of the campaign.”).

209. See, e.g., Tokaji & Colker, supra note 23 (noting that “candidates and parties may have more difficulty
targeting voters”).

210. See, e.g., Hans A. von Spakovsky, We Shouldn’t Be Promoting Voting by Mail, HERITAGE FOUND.
(Dec. 6, 2022), https://www.heritage.org/election-integrity/commentary/we-shouldnt-be-promoting-voting-mail
[https://perma.cc/Z3CE-E5S3] (contending that “[m]ail-in or absentee ballots are the ones most susceptible to
being stolen, altered, and forged”); Moreton, Jr., supra note 24, at 1274 (“Fraud will increase since it will be
easier for people to obtain and vote ballots to which they are not entitled.”).

211. See, e.g., FORTIER, supra note 182, at 55 (contending that “voters could be subject to other parties
pressuring them to vote a particular way” because “the ballot is potentially available for anyone to see”); Moreton,
Jr., supra note 47 (arguing that “voter intimidation will increase” because “[t]he secret ballot will no longer exist
for many voters as third parties . . . gain the opportunity to ‘look over the shoulders’ of voters marking ballots
away from the polling place”).

212. U.S. ELECTION ASSISTANCE COMM'N, supra note 19, at 10-14.
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IV. POLITICAL ANALOGIES AND VOTING MECHANICS: BAD ANALOGIES MAKE
BAD PoLICY

As Parts II and III detailed, the manual-election default in representation
elections tracks the traditional concept of a political election. Likewise, the dis-
course surrounding mail ballot representation elections, including both the rea-
sons for holding such elections and the arguments against them, resemble debates
over mail voting in political elections. The analogy to political elections that un-
dergirds the current approach to voting mechanics has gone largely unques-
tioned. It is also a symptom of a larger problem in labor law, which frequently
relies on such analogies without considering whether they fit or their conse-
quences.’'3 Such questions are long overdue, however, because the analogy to
voting mechanics in political elections is flawed both factually and conceptually
in ways that fail to serve, or even undermine, industrial democracy.>'*

A.  Representation Elections Are Not Political Elections

Drawing parallels to voting mechanics in political elections is not the only
example of analogies to the political sphere in labor law. Invoking the founda-
tional metaphor of “industrial democracy,” parties and policymakers often use
such analogies when discussing and debating employees’ right to representation
in the workplace.?!

Some connections between political democracy and industrial democracy
are fitting.?'® The two forms of democracy share some underlying principles and
norms. For example, unionization and collective bargaining further values like
voice, participation, and equality of decision-making power that are also present
in political democracy.?!” In both contexts, individuals select representatives
who have a role in setting policies that impact their lives.?'® Both union and po-
litical representation place limits on arbitrary or otherwise unchecked exercises
of power.?!?

But, the analogy can go too far. Even if it “illuminate[s] some salient de-
tails[,]” it “shad[es] others.”*?° That political democracy and industrial democ-
racy share certain principles does not mean that the two forms of democracy are
the same.??! Given their differences, not all concepts and practices from the

213. See Heller, supra note 40, at 409, 41619, 428-31.

214. Seeinfira Sections IV.A, IV.B, & IV.C. One could argue that the true problem with the current approach
to voting mechanics is holding in-person representation elections at the workplace and not the manual-election
default itself. But the two are so thoroughly intertwined under current law that the manual-election default essen-
tially is a voting-at-work default. Moreover, as discussed below, disaggregating the two but retaining a manual-
election default is an imperfect solution. See infra notes 402-03 and accompanying text.

215.  See, e.g., Heller, supra note 40, at 41619, 425-28.

216. Seeid. at 406, 416.

217.  See id. at 408-10.

218. Seeid. at413-15.

219. Seeid. at 409, 416-19.

220. Tsai, supra note 25, at 188.

221. See Heller, supra note 40, at 419-25.
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political sphere translate to the labor sphere.??> Moreover, the analogy sometimes
operates to harm industrial democracy. It has been adopted by opponents of un-
ionization when promoting practices and policies that would make employee or-
ganizing more difficult.>® The analogy is also intellectually constraining, as pol-
icymakers and advocates alike attempt to fit industrial democracy within the
metes and bounds of its political counterpart.?**

The manual-election default is one such example where the analogy is both
misplaced and potentially deleterious. Differences before, during, and after elec-
tions distinguish the two contexts in ways that bear on the propriety of using
voting mechanics developed in the political sphere in the labor sphere. Pre-elec-
tion, lack of representation is the default in the workplace.?”> Employees must
affirmatively seek out industrial democracy, whereas political elections occur in
an existing democratic framework.?? Further, the nature of the employment re-
lationship provides the employer with a degree of control over employees’ day-
to-day lives and their overall livelihood not shared by any political candidate.??’
Employers are able to leverage that control in both implicit and explicit ways
over the course of a representation election.??® Finally, even if employees vote in
favor of union representation, the employer remains in a position of power in the
workplace.??® Unionization tempers that power somewhat, but is not equivalent
to voting out an incumbent and removing them from power.?*° In each distin-
guishing aspect of representation elections, the manual-election default adds to
the built-in advantages enjoyed by employers to the detriment of employee
choice. Because political democracy and industrial democracy are not the same
in theory, they do not need to look the same in practice.?!

222. Seeid. at 428-31.

223.  See supra notes 41-45 and accompanying text; see also Heller, supra note 40, at 425-28, 436-39
(detailing examples of this tactic).

224. Even sources that recognize the difference between the two contexts sometimes reinforce the analogy.
For example, in a recent decision, the Fourth Circuit acknowledged that “labor elections and the elections of
public officials do not map onto one another perfectly[,]” discussing that “one party has significant economic
control over the electorate[,]” but nevertheless proceeded to invoke doctrines regarding campaign speech from
the political sphere in analyzing the legality of the employer’s communications to employees in the context of a
representation election. Garten Trucking LC v. NLRB, 139 F.4th 269, 276-78 (4th Cir. 2025).

225.  See Sachs, supra note 44, at 664; ELIZABETH ANDERSON, PRIVATE GOVERNMENT: HOW EMPLOYERS
RULE OUR LIVES (AND WHY WE DON’T TALK ABOUT IT) 41-46 (Stephen Macedo ed., 2017).

226. Raghunath, supra note 26, at 330.

227.  See supra notes 28-32 and accompanying text.

228. See infra notes 264-88, 286-308 and accompanying text.

229. See Lafer, supra note 23, at 82—83.

230. Seeid. at 82.

231. There is nothing inherently wrong about the use of analogy or metaphor in legal discourse, including
in labor law. Metaphor is a way of understanding the world. For an overview of the rich tradition (and contro-
versy) of metaphor in legal analysis, see Tsai, supra note 25, at 186-90. But those who engage in the practice
should acknowledge they are doing so and take care to ensure that the metaphors they use are apt and useful. As
proper as metaphor may be, misplaced metaphors can cause trouble.
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B.  The Manual-Election Analogy Is Factually Inapt

As an initial matter, the analogy to political elections underlying the current
approach to voting mechanics in representation elections is misplaced as a fac-
tual matter.?3> The manual-election default is an increasingly less accurate ana-
logue to political elections in light of the dramatic expansion in no-excuse ab-
sentee voting detailed above.>> The majority of states now allow any voter to
cast a ballot by mail, and large numbers of voters do.?** The percentage of voters
who cast mail ballots rose from around 8% in 1996, 16% in 2008, to 21% in
2016.2% The 2020 presidential election saw 46% of voters cast ballots by mail.>*¢
The COVID-19 pandemic certainly contributed to this dramatic upswing, but the
numbers were already headed in that direction.”?” The percenta%e dropped in
2024, but still remained at an otherwise all-time high of 27%.2°® If this trend
continues, the analogy to political elections that undergirds the manual-election
default may soon fail on its own terms.

The arguments of parties and policymakers who demand in-person repre-
sentation elections based on an analogy to political elections thus lead to an ironic
result. By insisting that representation elections should be conducted in person,
advocates for the political analogy actually make representation elections look
increasingly less like political elections. The lack of a factual basis for the com-
parison means that the manual-election default is flawed even if one believes that
political elections are a proper reference point for representation elections. But
as explained below, there is an even more fundamental flaw in importing voting
mechanics from the political sphere into the labor sphere.?*® Even if factually
correct, the analogy would still be a problem.

C. The Manual-Election Analogy Is Both Conceptually Misplaced and
Concretely Harmful

More important than its factual flaws, the analogy to voting in political
elections that undergirds the manual-election default overlooks the distinctions
between representation elections and political elections. It fails to contend with
those differences in at least three respects. First, the political analogy ignores the
uniquely coercive impact on employees of voting on employer property, which
lacks any counterpart in political elections.?*? Second, the arguments against mail
ballot elections that have been imported from the political context lose much of
their force in the labor context.?*! Third, mail ballots serve a different purpose

232.  See Heller, supra note 40, at 459.

233.  See supra Part II1.

234.  See supra notes 191-98 and accompanying text.
235.  See STEWART III, supra note 19, at 6.

236. Id.

237. Id.

238.  See supra note 3 and accompanying text.

239.  See infra Section IV.C.

240. See infra Subsection IV.C.1.

241. See infra Subsection IV.C.2.
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and address a different problem in the representation election context than the
political context.*?

1. The Analogy Overlooks the Undemocratic Nature of Work and the
Workplace

Voting at work poses dangers to the democratic process that have no ana-
logue in the political context. The analogy to political elections ignores the
unique element of employer power that is present when employees vote at work
in representation elections.

Voting at work means voting in the shadow of coercion.>*> Holding the
election in the workplace emphasizes elements of the employment relationship
that are not only distinct from the political context but antithetical to democratic
values.?** For example, the employment relationship is premised on traits like
control.?* Indeed, control is frequently considered a defining characteristic of
employment.>*® Employers tell employees what to do and how to do it, day-in
and day-out.?*’ That dynamic is particularly stark in non-unionized workplaces,
where employers have largely unfettered control over employees’ lives at
work.2*® They can unilaterally change working conditions like wages and hours
or the tasks that employees perform on any given day.?* The high degree of
control employers maintain over the workplace influences employees’ under-
standing of the workplace and the employment relationship, including what be-
haviors are acceptable and what treatment they can expect to receive.”>°

Another prevailing workplace norm is obedience.>! Many workplaces are
a hierarchical system in which employers have the final, and sometimes the only,

242. See infra Subsection IV.C.3.

243. This discussion uses “coercion” in the general sense of situations where a “choice . . . has been com-
pelled by a power dynamic, not persuasion.” Michael M. Oswalt, The Content of Coercion, 52 U.C. DAVIS L.
REV. 1585, 1601 (2019).

244. See, e.g., Hertel-Fernandez, supra note 14 (noting “the peculiarly undemocratic nature of the work-
place”).

245. See ANDERSON, supra note 225, at 38—40; Brishen Rogers, Employment Rights in the Platform Econ-
omy: Getting Back to Basics, 10 HARV. L. & POL’Y REV. 479, 500-05 (2016) (warning that “workers are at risk
of domination” (emphasis in original)).

246. See, e.g., Clackamas Gastroenterology Assocs., P.C. v. Wells, 538 U.S. 440, 448 (2003) (“At common
law the relevant factors defining the master-servant relationship focus on the master’s control over the servant.”);
Matthew T. Bodie, Participation as a Theory of Employment, 89 NOTRE DAME L. REV. 661, 662 (2013) (noting
that courts have used “[t]he common law ‘control test’ . . . as the default definition of the term ‘employee’ in
federal statutes™).

247. See ANDERSON, supra note 225, at 49.

248. Id. at 39-40. The nonunionized context is relevant for evaluating the propriety of voting at work be-
cause representation elections typically occur in workplaces where employees are not already unionized.

249. Id. at55.

250. See Naomi Schoenbaum, The Law of Intimate Work, 90 WASH. L. REV. 1167, 1193 (2015) (observing
that “work experiences themselves, which are largely determined by the employer, shape workers’ expectations
and preferences” about work).

251.  See Oswalt, supra note 44, at 215 (observing that “at base, work is about following orders”); Becker,
supra note 28, at 593 (noting that “employer authority pervades the workplace”).
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say.?>? Most directly, employees follow their employer’s directions in the per-
formance of work.?>* Even if employer control over matters of production and
performance may be necessary, it lays the groundwork for a broader subservi-
ence that extends to other actions and decisions.***

The employment relationship is also grounded on economic dependence.
Employment is the means of attaining the wages and benefits necessary for sur-
vival, such that employers can deprive employees of their livelihood through
discharge or discipline.?>® Under the at-will doctrine that describes most employ-
ment in the United States, they can do so for a “good reason, bad reason, or no
reason at all.”>>’ Employees’ interactions with their employers and their deci-
sions about the workplace are undertaken with the knowledge that their contin-
ued livelihood depends on remaining employed.?>® Given the degree of power
employers hold over their economic survival, employees are likely to defer to
their employer’s instructions and preferences more generally to remain in the
employer’s good graces.”>

Those characteristics of the employment relationship are antithetical to
democratic values like equality of decision-making or avoiding arbitrary exercise
of power.?®® A hierarchical system in which one powerful voice (here, the em-
ployer) is the one that counts runs counter to the idea prominent in some demo-
cratic theory that all members of a community should have the ability to partici-
pate in decision-making on an equal basis.?®! Moreover, holding elections in a
setting with such background norms of obedience and dependence is not healthy

255

252.  See Samuel R. Bagenstos, Employment Law and Social Equality, 112 MICH. L. REV. 225, 243 (2013)
(noting that “most workplaces remain exceptionally hierarchical institutions™).

253. Id. at245.

254. See id. at 246 (describing a phenomenon where “a boss’s dominion over the worker goes beyond what
simply serves the productive mission of the workplace and potentially extends to any aspect of the worker’s
life”).

255.  See NLRB v. Gissel Packing Co., 395 U.S. 575, 617 (1969) (noting “the economic dependence of the
employees on their employers”).

256. See Oswalt, supra note 44, at 215.

257. Gali Racabi, At Will as Taking, 133 YALE L.J. 2257, 2260 (2024). At-will employment is the default
in every state, except Montana. Id. at 2260-61 n.9, 2284. In an at-will relationship, employers’ discretion is
limited only by specifically enumerated guardrails like anti-discrimination laws. Id. at 2284-85.

258. See Lafer, supra note 23, at 82.

259. See, e.g., Bagenstos, supra note 252, at 245-46 (arguing that “[a] worker who knows that she can be
terminated for virtually any reason will submit to any number of degradations™); Rogers, supra note 245, at 500
(explaining that “employment relationships can lead to . . . forms of domination” where “one party in a relation-
ship has such disproportionate power that the other is subject to its arbitrary whims and demands”).

260. See, e.g., Bowie, supra note 34, at 167-68 (defining the democratic norm of “political equality” as the
principle that “views everyone as social equals who should have the same power to control community decisions
as everyone else”); Rogers, supra note 245, at 500 (identifying the principle that “a good and just democratic
society must protect all its members against domination[,]” including being “not subject to another’s arbitrary
power”); Bagenstos, supra note 252, at 234 (describing “the American Republican tradition” as “oppos[ing]
domination, subordination, and hierarchy”).

261. See, e.g., Bowie, supra note 34, at 160 (describing democracy as a system where “people treat one
another as political equals, allowing everyone in the community, or demos, to share in exercising power, or
kratos”).
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for a democracy.?®* An environment in which individuals are subject to the con-
trol of another is not conducive to making decisions for oneself.?6* This is espe-
cially true when the consequences of retaliation for making what the employer
considers the “wrong” decision are high.?¢*

It also serves a major point of distinction between representation elections
and political elections that undermines the case for a manual-election default in
the former. No candidate in a political election has the kind of direct power over
voters that employers have over employees.2®> When representation elections are
held at the site where that power is most manifest, it is likely to hang over em-
ployees when they are deciding how to vote—especially because, as discussed
below, the employer usually has a preferred outcome.’*® Employees’ concern
with respecting the employer’s preferences are likely to carry over into the deci-
sion whether to have union representation.”®’

A further point of distinction with political elections is that the employer’s
control over employees will remain largely intact after a representation election
even if they vote to unionize.?®® Unionization tempers, but does not replace, em-
ployer control over the workplace where the election is held.?®® A vote for rep-
resentation does not remove management or displace the existing power struc-
ture.?’® Unlike with a defeated incumbent officeholder, a lost election does not
send the employer home to spend more time with its family. A union bargains
with the employer over working conditions but does not itself govern the work-
place.?’! Even within that realm, a union’s role is limited to bargaining over
some, but not all, aspects of employment.?’> The Supreme Court has held that,

262. Nor is it good for labor law. Some commentators have identified anti-domination as an animating
principle of labor and employment laws, including the NLRA’s grant of collective-bargaining rights. Rogers,
supra note 245, at 483, 501; Bagenstos, supra note 252, at 269-70, 277.

263. See Lafer, supra note 23, at 83.

264. See Becker, supra note 28, at 524 (highlighting “the tension between free exercise of the franchise and
the economic dependence of employees”). Historically, wage earners were excluded from the political franchise
due to concerns that their employers would dictate their vote. Id. at 524-25.

265. See Lafer, supra note 23, at 83.

266. See Oswalt, supra note 44, at 215 (arguing that voting on employer property “ensures the norm isn’t
just hanging around but gets actively mobilized in the exact context in which it was created”); Estlund, supra
note 43, at 13 (observing that “employee preferences regarding union representation are not independent of em-
ployer attitudes”).

267. See Estlund, supra note 43, at 18 (discussing the “tacit pressure on employees not to defy the employer
by choosing union representation”); Bagenstos, supra note 252, at 256 (“Workers, fearful of losing their jobs,
will suppress their own political views or express views with which they do not agree.”).

268. See Lafer, supra note 23, at 83.

269. See id. at 82-83 (“When workers form a union, their union joins management but does not replace it
in governing the workplace.” (emphases in original)).

270. See id. at 83 (“[1]f employees vote to organize despite management’s objections, virtually all aspects
of their work lives remain under the control of the management they have opposed.”); Cynthia Estlund, Rethink-
ing Autocracy at Work, 131 HARV. L. REV. 795, 808 (2018) (reviewing ANDERSON, supra note 225, at 37-71)
(noting that “[t]he right to elect or depose one’s rulers is . . . not a right that the mainstream labor movement
seeks in the workplace”).

271.  See Weiler, supra note 28, at 1810 (“Unlike an elected legislature, the union does not have the authority
to prescribe conditions in the workplace.”).

272. Seeid.
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even in a unionized workplace, an employer has no duty to bargain over certain
major decisions impacting employees, including a decision to cease opera-
tions.?”® Because employer control is ongoing after a vote for unionization, so is
the risk of retaliation for that vote.?’* The possibility of a successful vote for
representation thus does not alleviate the coercion that comes from voting at
work.

Scholarship on voting behavior from outside the representation election
context reinforces the concerns with voting at work. Scholars have posited that
employers’ power over employees in the workplace translates into influence over
the way employees vote in political elections.?’”> That power would seem even
greater when the election is both about work and at work.?’® In addition, even
beyond the workplace, some studies have shown that where someone votes can
influence how they vote.?”” Those studies proffer that a connection exists be-
tween the background norms or values associated with the polling location and
the outcome of the election.?’® For example, one study found that voters who cast
ballots at a school were more likely to support tax levies that would fund educa-
tion.?”® Another found that citizens who voted at a church were more likely to
support a ban on same-sex marriage.”®" If this type of “unconscious influence”
or “subtle . . . contextual cues can activate particular mindsets in voters and in-
fluence the way that they vote,”?®! then explicit cues like one’s own employer
expressing its preference to remain union-free certainly can, too.?**

273.  First Nat’l Maint. Corp. v. NLRB, 452 U.S. 666, 677, 686 (1981).

274. See Lafer, supra note 23, at 83.

275.  See, e.g., Bagenstos, supra note 252, at 226 (documenting employer’s requirement that employees
attend political rally for CEO’s preferred candidate); Hertel-Fernandez, supra note 14, at 417 (positing that “em-
ployer mobilization may be encouraging workers to change their . . . support of parties and candidates”). Some
commentators have advocated for addressing this issue by importing concepts from representation elections into
the political realm—the opposite of the practice discussed in this Article. See Bruce Ackerman & Ian Ayres,
Election Bosses: How to Stop Employers from Telling Workers Whom to Vote For, SLATE (Nov. 2, 2012, at 18:31
CT), http://www.slate.com/articles/news_and_politics/jurisprudence/2012/11/how_congress_can_stop_employ-
ers_from_telling_workers_how_to_vote.html [https://perma.cc/GRY9-297Z] (advocating for analogous limits
on employer threats and promises to employees regarding political elections as exist in the labor context). But
see Jason R. Bent, Curtailing Voter Intimidation by Employers After Citizens United, 43 STETSON L. REV. 595,
611-16 (2014) (arguing that this approach is unlikely to succeed given the differences between the two contexts).

276. In an extreme example that combines the two concerns, historian Alexander Keyssar recounts a 1914
election in Colorado where a mining company in the midst of a labor dispute worked with local politicians to
place voting precincts on company-owned land where only strike breakers were permitted to enter. KEYSSAR,
supra note 172, at 129-30.

277.  See Jeremy A. Blumenthal & Terry L. Turnipseed, The Polling Place Priming (PPP) Effect: Is Voting
in Churches (or Anywhere Else) Unconstitutional?, 91 B.U. L. REV. 561, 569-73 (2011) (detailing findings of
such studies and discussing legal implications for the right to vote).

278. Id.at 570-72.

279. Jonah Berger, Marc Meredith & S. Christian Wheeler, Contextual Priming: Where People Vote Affects
How They Vote, 105 PNAS 8846, 884647 (2008).

280. Abraham M. Rutchick, Deus Ex Machina: The Influence of Polling Place on Voting Behavior, 31 POL.
PSYCHOL. 209, 209-16 (2010).

281. Blumenthal & Turnipseed, supra note 277, at 573, 575.

282. See Oswalt, supra note 44, at 215 (noting the implications of such studies for representation elections).
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More generally, studies about the psychology of place indicate that physical
proximity to something impacts how one thinks about it.?#* For example, con-
strual-level theory posits that the spatially closer one is to an event, the more
concretely one views it.”** Voting about work while at work is likely to have that
effect.?®> Even if employees desire union representation in a general sense, they
may perceive the risks of voting for representation in the face of employer oppo-
sition more acutely when physically at the workplace in the presence of the em-
ployer.

Beyond conceptual conflicts with democratic norms, representation elec-
tions held at the workplace face concrete barriers to democracy that are not pre-
sent in political elections. In addition to the more abstract aura of coercion, em-
ployers often actively oppose unionization, and the workplace is frequently the
site of their anti-union campaign.”*® In many organizing campaigns, the work-
place is the location of employer conduct that violates the NLRA, including dis-
ciplining or discharging union supporters, threatening retaliation if employees
vote to unionize, telling employees that unionization would be futile, promising
benefits if they vote against unionization, surveilling organizing activities, and
interrogating employees about their views on unions.”®” That such acts are un-
lawful does not mean they do not happen.?® NLRB volumes are full of cases
involving such tactics.”® Many an employer considers the relatively modest
remedies imposed by the NLRA to be the “cost of doing business” for avoiding
a unionized workplace.”® Employers violate the NLRA when they “interfere
with, restrain, or coerce employees in the exercise of the rights” under that stat-
ute, including the right to choose union representation.””! Holding elections in
the same setting where those violations occurred empowers employers to do just
that.

The flaws of voting at work go beyond exposure to illegal employer ac-
tions. Even short of unlawful acts, employers have plenty of methods for inter-
fering with employees’ right to representation.”?> They fill the workplace with

283. See Blumenthal & Turnipseed, supra note 277, at 573.

284.  See, e.g., Kentaro Fujita, Marlone D. Henderson, Juliana Eng, Yaacov Trope & Nina Liberman, Spatial
Distance and Mental Construal of Social Events, 17 PSYCH. SCI. 278-82 (2006).

285. See Oswalt, supra note 44, at 215.

286. See BRONFENBRENNER, supra note 13, at 9-10 (finding that employers mount anti-union campaigns in
96% of representation elections).

287. Id.at9-12.

288. Seeid. at 24.

289. See, e.g., Shamrock Foods Co., 366 NLRB No. 117, 2018 WL 3109956, at *12—14 (June 22, 2018)
(discussing the promise of benefits and statements of futility); Atelier Condo., 361 NLRB 966, 966 (2014) (dis-
cussing threats and retaliatory discharges); McCullough Env’t Servs., 306 NLRB 345, 345, 347-48 (1992) (dis-
cussing interrogation and surveillance).

290. Christopher Adinolfi, Can Private Sector Unionization Be Saved?: An Analysis of the PRO Act as a
Model for Effective NLRA Reform, 90 FORDHAM L. REV. 103, 110, 121 (2021). For some violations, the only
remedy is the requirement that the employer post a notice.

291. 29 U.S.C. § 158(a)(1).

292.  See Becker, supra note 28, at 499 n.11 (positing that “lawful as well as unlawful employer activity is
distorting the process of labor representation”).
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reminders of their opposition, including posters or flyers>®® or one-on-one con-
versations with employees.?** Until recently, employers could require employees
to attend meetings where the employer discusses its opposition to unioniza-
tion.”>> Employees thus are voting in the same setting that until very recently was
the site of their employer’s anti-union campaign. The views expressed in that
campaign carry outsized weight given the power dynamics discussed above.>*®
The arrival of an NLRB agent with a portable booth and a cardboard ballot box
is not likely to erase the memory of such advocacy.

In addition, when elections are held at the workplace, employers can ensure
that their views are the main, or only, ones that employees hear. Because the
worksite is the employer’s property, only the employer has access to that site.?’
Employers generally can exclude unions from their property, with only rare ex-
ceptions.””® Given the one-sidedness of employer access to employees, the em-
ployer’s position on unionization is not only the dominant voice employees hear,
but also it is likely the last voice they hear before the election itself.?” Both labor
law and political science scholarship have recognized the powerful impact of
recency bias on voter choice.’® The reality of disproportionate access exposes
another flaw of the voting-at-work default. Employers that push for in-person
elections hold seemingly contradictory views about the nature of the workplace.
On the one hand, they promote the workplace as sufficiently neutral grounds that
can serve as the forum for an election.’*! On the other, they exercise the property
owner’s prerogative to exclude to make it difficult for employees to encounter
viewpoints contrary to the employer’s own.3?

Employers also frequently place limits on employees’ ability to communi-
cate with one another. Such limits not only interfere with employees’ effective

293. In one notable recent example, Amazon placed anti-union posters in bathroom stalls at its Bessemer,
Alabama warehouse in the run-up to a representation election. Joseph Pisani, Worker Says Amazon Hung Anti-
Union Signs in Bathroom Stalls, ASSOCIATED PRESS (Mar. 17, 2021, at 15:08 CT), https://apnews.com/worker-
says-amazon-hung-anti-union-signs-in-bathroom-stalls-a99923fc521fc119019dec5{7f7979¢8 [https://perma.cc/
ZG2K-UCY]J].

294. BRONFENBRENNER, supra note 13, at 12.

295. For decades, employers could require employee attendance at anti-union meetings up until twenty-four
hours before the election. Peerless Plywood Co., 107 NLRB 427, 430 (1953). The NLRB only recently held that
such mandatory captive-audience meetings are unlawful. Amazon.com Servs., LLC, 373 NLRB No. 136, 2024
WL 4774441, at *1 (Nov. 13,2024).

296. See supra note 292-95 and accompanying text.

297. See Becker, supra note 28, at 562.

298. Specifically, an employer can exclude union representatives from its property unless the union can
show that “no other reasonable means of communicating its organizational message to the employees exists or
that the employer’s access rules discriminate against union solicitation.” Lechmere, Inc. v. NLRB, 502 U.S. 527,
535 (1992) (quoting Sears, Roebuck & Co. v. Carpenters, 436 U.S. 180, 205 (1978)).

299. See, e.g., Peerless Plywood Co., 107 NLRB 427, 429 (1953) (describing the “unfair advantage to the
party . . . who in this manner obtains the last most telling word”).

300. See, e.g., id.; Costas Panagopoulos, Timing Is Everything? Primacy and Recency Effects in Voter Mo-
bilization Campaigns, 33 POL. BEHAV. 79, 80 (2011).

301. See Pro. Transp., Inc, 372 NLRB No. 132, 2021 WL 2658293, at *3 (June 9, 2021).

302. See Lechmere, 502 U.S. at 535.
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exercise of the right to organize,*** but they also serve as obstacles to the creation
of a well-informed electorate.’* By stymying conversation about the decision to
be made in the election, they foreclose the type of deliberation that makes a
strong democracy.*® Here, too, these actions come in both lawful and unlawful
varieties. Labor law permits employers to prohibit employee solicitation and dis-
tribution during work time.>*® They typically can forbid employees from using
work-provided communication tools, such as work email, for any nonbusiness
purposes, including discussion of unionization.**’ Even outside the bounds of
lawful acts, employers sometimes forbid discussion of terms like wages,*® main-
tain overbroad solicitation or distribution rules that extend beyond work time,*
or prohibit employees from wearing buttons or apparel including union-related
insignia or clothing.>'”

Labor law sets some limits on employers’ ability to use their control of the
voting site to influence elections, but those limits are relatively modest. Until
recently, it barred employers from holding mandatory election-related meetings
only in the twenty-four hours before the election.’'! The NLRB prohibits elec-
tioneering at the voting site at the time of the voting, but not before.*'? Likewise,
although the polling site should be “separated from the scene of any other activity
during the voting period[,]>" there is no such separation at any point before
then.3'* Accordingly, employers can campaign against unionization in the very
room where employees will be voting shortly afterwards.*!® Furthermore, the no-
electioneering area encompasses only the polling site itself, not anywhere else at
the worksite.>!® Because of the employer’s ability to exclude union

303. See Cent. Hardware Co. v. NLRB, 407 U.S. 539, 543 (1972) (observing that “organization rights are
not viable in a vacuum,; their effectiveness depends in some measure on the ability of employees to learn the
advantages and disadvantages of organization from others”); Roser-Jones, supra note 53, at 1468 (describing
“the right to hear about the benefits of organizing from others as a condition precedent to concerted-activity
rights”).

304. See Roser-Jones, supra note 53, at 1468.

305. See Joseph Fishkin & William E. Forbath, The Anti-Oligarchy Constitution, 94 B.U. L. REV. 669, 685—
87 (2014) (identifying “the freedom to . . . deliberate over common concerns” as an element of political rights).

306. Republic Aviation Corp. v. NLRB, 324 U.S. 793, 803 n.10 (1945).

307. Caesars Ent. Corp., 368 NLRB No. 143, 2019 WL 6896714, at *5 (Dec. 16, 2019).

308. See, e.g., Banner Health Sys., Inc. v. NLRB, 851 F.3d 35, 41-42 (D.C. Cir. 2017).

309. See, e.g., Harbor Freight Tools USA, Inc., 373 NLRB No. 2, 2023 WL 8744806, at *1-3 (Dec. 15,
2023).

310. See, e.g., In-N-Out Burger, Inc., 365 NLRB 471, 476-77 (2017), enforced, 894 F.3d 707 (5th Cir.
2018). The NLRB gives fairly robust protection to employee displays of union-related insignia or apparel, finding
limitations on such displays presumptively unlawful unless the employer can demonstrate “special circum-
stances” justifying the ban. Id. Some courts have been stingier, however, and have given employers more leeway
on such prohibitions. See, e.g., NLRB v. Starbucks Corp., 679 F.3d 70, 77-78 (2d Cir. 2012).

311. See Peerless Plywood Co., 107 NLRB 427, 430 (1953).

312.  CASEHANDLING MANUAL, supra note 10, § 11326.

313. Id. § 11302.2 (emphasis added).

314. Seeid.

315.  See Oswalt, supra note 44, at 208 (recounting example of an election held in a room that had “doubled
as a theater for video propaganda and a stage for antiunion speeches” and where “[e]arlier in the week, supervi-
sors had rushed workers into . . . to hide them from union organizers”).

316. Specifically, “[i]n no event should the area be beyond the . . . view” of the NLRB agent conducting
the election. CASEHANDLING MANUAL, supra note 10, § 11318.
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representatives from its property, only the employer can take advantage of the
ability to electioneer at the worksite on the day of the election.

None of the advantages employers enjoy from manual elections exist for
candidates in political elections. Here, too, the political analogy leads to an ab-
surd and ironic result. Voting at work creates circumstances that would never fly
in the political context—an election held on the property of one of the candi-
dates.*'” It would be like holding a general election at the Republican Party’s
headquarters or hosting a polling place in the incumbent’s living room. In the
political context, multiple states expressly prohibit the practice of holding elec-
tions on candidate property.*'® Such limits seem reasonable, given the obvious
self-interest at play in such scenarios. Yet, that very situation is where the anal-
ogy to political elections leads in the labor context. Actually, the result is even
more bizarre. In the labor context, this scenario is doubly anti-democratic. Not
only is the polling place on property belonging to a candidate, but also it is the
candidate that frequently opposes the establishment of a democracy.’! As noted
above, voting for unionization and collective bargaining is a generative act of
democracy; it creates a democratic system where none previously existed.>*’ The
self-interest of a political candidate is favoring his own election as representative,
but an employer campaigning against unionization favors employees having no
representation at all. To tweak the party headquarters analogy, voting at work in
representation elections is like holding an election at the palace on whether to
depose the king.

One could argue that holding NLRB-run representation elections on em-
ployer property actually undermines the perception of employer control. It shows
that employers are subject to an outside authority in the form of the government
using the employer’s property to allow employees to exercise their statutory right
to choose union representation.>>! Whatever merit this argument has in theory, it
seems to have less purchase in practice. Employers generally support holding
manual elections at the worksite, which suggests a lack of concern on their part

317. See Oswalt, supra note 44, at 208 (“While asking voters to make electoral decisions in spaces owned
and curated by an interested party would be perceived as outlandish in a political context, labor law encourages
it.”).

318. CAL. ELEC. CODE § 12287 (Deering 2025); LA. STAT. ANN. § 18:533 (2025); MiCH. COMP. LAWS
§ 168.662(2) (2025); 25 PA. CONS. STAT. § 2729.1(6) (2025); TEX. ELEC. CODE ANN. § 43.031(e)(1) (West 2025).
Similarly, Nevada prohibits holding elections in buildings named for a candidate. NEV. REV. STAT. ANN.
§ 293.2738 (2025). Virginia generally forbids the use of buildings that serve as the headquarters, office, or as-
sembly building for any private organization. VA. CODE ANN. § 24.2-310.1 (2025). More generally, thirty-four
states mandate that public buildings should be used as polling locations when possible. Polling Places, NAT’L
CONF. OF STATE LEGISLATURES, supra note 4.

319. See BRONFENBRENNER, supra note 13, at 9—11.

320. See supra notes 23-30 and accompanying text.

321. Although he does not identify on-site representation elections as an example, Professor Benjamin
Sachs has made a similar argument that one function of labor law is “demonstrating to workers that management
is vulnerable” in that they are “subject to the laws that govern them[.]” Benjamin I. Sachs, Law, Organizing, and
Status Quo Vulnerability, 96 TEX. L. REV. 351, 354-55 (2017).
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with appearing vulnerable.’** The NLRB cannot require an employer to host a
representation election, which means that voting at work is done with the em-
ployer’s consent.**® In addition, in light of the extent of employer control over
its own property, the NLRB agents who run the election can easily appear more
like guests of the employer than its masters.*>* Employers do not cede that con-
trol or authority by agreeing to host an election. The election does not displace
the usual business of the employer, with its accompanying demands of employee
obedience.>*> For example, if the voting occurs during work time, employees
typically are not free to go to the polls as they wish, but they must be “released”
from their duties to vote.**

Voting at work departs from the practices in political elections and the
norms that undergird both industrial democracy and political democracy. As
such, the analogy to political elections underlying the manual-election default is
both inapt and inappropriate.

2. Unique Attributes of Representation Elections Dilute Mail Ballot
Criticisms

In theory, considering alternative methods of voting like mail ballots could
avoid the harms of importing the manual-election default from the political con-
text into the labor context. But, the political analogy is here, too. Much of the
discourse surrounding the issue of manual versus mail ballot representation elec-
tions looks a lot like the debates regarding that issue in the political context.
Some of the specific arguments against mail ballot representation elections re-
semble arguments against mail ballots in political elections.’?” And like the man-
ual-election default, they also overlook the differences between the two con-
texts.3?® Yet, those differences rob the arguments of much of their force in the
representation election context.

In both the political and labor context, proponents of manual elections have
argued that voting in person is a “meaningful experience™?” and that mail ballot

322.  See?2 Sisters Food Grp., Inc., 357 NLRB 1816, 1822 (2011) (noting that “employers consent to holding
elections on their premises in almost all instances”). Legal challenges to the use of mail ballots often come from
employers. See infra note 378 and accompanying text.

323.  See 2 Sisters Food Grp., Inc., 357 NLRB at 1822 n.25 (rejecting the notion that on-site elections carry
a “symbolic import to employees of requiring that their employer accede to the presence of Board agents and the
conducting of a Board election on its premises,” because “the Board has no authority to require the employer to
so accede” (internal citation omitted)).

324. Employers also can manipulate the process to emphasize that perception and thus maintain their own
status as the party in power. See S.D. Gas & Elec., 325 NLRB 1143, 1148 n.3 (1998) (Gould, Chairman, concur-
ring) (recounting story of employer driving Board agents to voting site in company trucks).

325. The Casehandling Manual warns that “permitting [employees] to leave their work at will and not by
specific arrangement may result in . . . undue disruption of production[.]” CASEHANDLING MANUAL, supra note
10, § 11330.

326. Id. § 11330.1-11330.4.

327. Id.

328. Id.

329. Fortier & Ornstein, supra note 20, at 515; see also supra note 200 and accompanying text.
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elections lack such “solemnity.”**® Whatever merit this argument may have in
the political context, it puts unwarranted emphasis on the election itself when
raised in the labor context. It mistakenly equates the act of voting with industrial
democracy. While critics of mail ballots in political elections can argue that
“[t]he vote, in many ways, epitomizes democracy,”! this is not the case in rep-
resentation elections.

For one, representation elections are a means to the end of democracy at
work, not the end itself. The democracy that the NLRA protects is employees’
ability to have a say in their working conditions through unionization and collec-
tive bargaining with their employer.>** A representation election is a preliminary
step towards industrial democracy, but it is not itself the focus of the NLRA’s
democratic guarantee.>*® Again, a vote in favor of unionization and collective
bargaining creates democracy where it previously did not exist.*** The political
analogy misses that point. Political elections take place within an existing dem-
ocratic framework. In that situation, the election is part of democracy, not just a
prelude to it. A vote for either candidate is a democratic act, because either can-
didate will serve as the voters’ representative if elected. In the representation
election context, however, a focus on the election makes either outcome seem
like an exercise of industrial democracy. But unlike in the political context, a no
vote means there is no industrial democracy; it is a vote against representation. 33
Even if a vote against unionization is a democratic act in the general sense that
it is the exercise of a choice, it is not an industrial democratic act within that
concept’s meaning in labor law.33¢ Accordingly, it is less important for elections
to look solemn or dramatic in the labor context than in the political context.

Another way in which representation elections are more of a starting-off
point is that employees have more of an ongoing role in workplace democracy
than a typical voter has in the democratic process outside of a political election.
For many individuals, voting is the primary means of participation in political
democracy.**’ By contrast, employees who vote for representation can follow up

330. S.D. Gas & Elec., 325 NLRB 1143, 1150 (1998) (Hurtgen & Brame, Members, dissenting).

331. Fortier & Ornstein, supra note 20, at 515.

332. NLRA sponsor Senator Robert Wagner equated “the right to bargain collectively” with “democracy in
industry.” 81 CONG. REC. 2935, 2940 (1937) (statement of Sen. Robert Wagner); see also Charles J. Morris, How
the National Labor Relations Act Was Stolen and How It Can Be Recovered: Taft-Hartley Revisionism and the
National Labor Relations Board’s Appointment Process, 33 BERKELEY J. EMP. & LAB. L. 1, 44 (2012) (“To
Wagner, ‘industrial democracy” was ‘collective bargaining’ . . .” (emphasis in original)).

333.  See Morris, supra note 332, at 45 (“[TThe Act’s primary emphasis is on the collective-bargaining pro-
cess, not on elections.”). Others have taken a different view that the choice between unionization and nonunion-
ization is the meaning of industrial democracy. See S.D. Gas & Elec., 325 NLRB 1143, 1150 (1998) (Hurtgen &
Brame, Members, dissenting) (stating that the NLRA “provide[s] for workplace democracy in which employees
can select or reject a union as bargaining representative”).

334.  See supra notes 26-28 and accompanying text.

335.  See supra note 27 and accompanying text.

336. See supra note 335.

337. See, e.g., Jenny Oser, Jan E. Leighley & Ken Winneg, People Who Participate “Beyond Voting” Are
Different, WASH. POST (Dec. 28, 2014), https://www.washingtonpost.com/news/monkey-cage/wp/2014/12/28/
people-who-participate-beyond-voting-are-different/ [https://perma.cc/R4CW-SYLU] (reporting that “voting
is . . . the most common form of political participation™). This is meant as a descriptive statement rather than a
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a representation election in a number of ways. They can serve on a bargaining
committee to help negotiate with the employer towards a collective bargaining
agreement.’*® Union members sometimes vote on whether to ratify a contract.’*
Represented employees can run for union office or serve as a steward, where
they contribute to enforcing a collective bargaining agreement by monitoring the
employer’s compliance with the contract and filing grievances if they believe the
employer is not acting in accordance with it.** For this reason, too, a represen-
tation election is a preliminary step, not the main event.

Further, any solemnity imparted on the process by an in-person vote at the
workplace can fall misleadingly on the employer as the host of the election. It
casts the employer as a benevolent neutral, accommodating employees’ right to
vote rather than an interested actor with a preferred outcome.**! Although NLRB
agents run the election, they do so as guests of the employer.>*?> Employers thus
can easily co-opt the solemnity and symbolism of an in-person election at the
workplace for their own ends.>*

The argument that employees who vote by mail will lack sufficient infor-
mation about unionization or miss out on employer campaign efforts likewise
sounds familiar from the political context.>** Here, too, these arguments miss
unique features of representation elections. Employers have an unmatched ability
to communicate with and disseminate information to employees, who are in their
presence and subject to their oversight and control for hours at a time during
multiple days a week.>* They have far more access to voters than a typical po-
litical candidate. Even if an employer does not know precisely when an employee
will cast their ballot when an election takes place by mail rather than on a set
date, the employer does not lack opportunities to make its views known.34

Moreover, as discussed earlier, an employer’s access to employees is also
disproportionate to a union’s ability to communicate with voters.**’ Again, there

normative one. Many have advocated for conceptualizing participation in political democracy more broadly than
simply the act of voting. See, e.g., Saul Zipkin, The Election Period and Regulation of the Democratic Process,
18 WM. & MARY BILL RTS.J. 533, 54044 (2010).

338. Your Bargaining Committee, UAW LOCAL 3212, https://region4.uaw.org/uaw-local-3212/your-bar-
gaining-committee [https://perma.cc/4ANEF-AEHQ] (last visited Apr. 17, 2026).

339.  Member-Run Unions: Contract Negotiations, UE, https://mru.ueunion.org/rank-and-file-control/con-
tract-negotiations [https://perma.cc/ME7B-ESC5] (last visited Apr. 17, 2026).

340. UFCW, How TO ENFORCE WORKPLACE RIGHTS AND FIX WORKPLACE PROBLEMS: A STEWARD’S
LEGAL GUIDE 3-4 (2019), https://www.ufcw.org/wp-content/blogs.dir/61/files/2019/03/Shop-Steward-Legal-
Manual-2019-003.pdf [https://perma.cc/BPV8-K2HZ]; DAVID MADLAND, MALKIE WALL, DANIELLE ROOT &
SAM BERGER, CTR. FOR AM. PROGRESS, UNIONS ARE DEMOCRATICALLY ORGANIZED, CORPORATIONS ARE NOT
2-3 (2020), https://www.americanprogress.org/wp-content/uploads/sites/2/2020/10/DemocraticUnioins-brief2.
pdf [https://perma.cc/4USG-H66X].

341. See S.D. Gas & Elec., 325 NLRB 1143, 1148 (1998) (Gould, Chairman, concurring).

342. Id.

343. Seeid. at 1148 (Gould, Chairman, concurring) (warning that the manual-election default “permits em-
ployers to attempt to manipulate the symbolism and drama of an in-plant election in order to gain advantage in
the election”).

344.  See supra notes 114, 210-11 and accompanying text.

345.  See supra Subsection IV.C.1.

346. See supra Subsection IV.C.1.

347.  See supra Subsection IV.C.1.
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is no equivalent to this kind of one-sided access to voters in political races. Even
if the employer finds campaigning in mail ballot elections more difficult than in
manual elections, it still has an easier time campaigning than unions.>*
Opponents of mail ballot representation elections also have raised the spec-
ter of “fraud and coercion” and risks to the “integrity of the ballot.”**’ Those
criticisms resemble attacks during the 2020 presidential election that the use of

mail ballots would result in “massive electoral fraud**° and “pressure[] or co-
2351

erc[ion], and would “compromise the integrity of our election process.” >
Evidence that such misconduct actually occurs in representation elections is
sparse.>>

Even taken at face value, the concern with the risk of misconduct during a
mail ballot election also overlooks several distinctions between political elec-
tions and representation elections. Electoral misconduct is more easily chal-
lenged and more easily remediable in the labor context than in the political con-
text. The NLRA prohibits both employers and unions from coercing employees
in the exercise of their rights under that statute, including the right to select union
representation and the right to refrain from unionization.”>* Beyond that statutory
prohibition, the NLRB’s stated goal in conducting representation elections is to
preserve “laboratory conditions” “as nearly ideal as possible” to ensure that the
vote registers an accurate measure of employee support for unionization.**> The
NLRB has found that conduct disrupted laboratory conditions, even if that

348. See supra Subsection IV.C.1.

349.  See supra note 115 and accompanying text.

350. Donald J. Trump (@realDonaldTrump), X (July 2, 2020, at 19:41 CT), https://x.com/realDonald
Trump/status/1278836342609379328 [https://perma.cc/SR45-C265].

351. von Spakovsky, supra note 210.

352. Ken Paxton, Attorney General of Texas, Op-Ed: Mail-in Ballots: A Threat to Democracy (Sep.
1,2020), https://www.texasattorneygeneral.gov/news/releases/op-ed-mail-ballots-threat-democracy  [https:/
perma.cc/3S6R-PWFL]. A frequent opponent of mail-ballot representation elections, Starbucks combined the
two lines of criticism by invoking a case involving fraud in a Pennsylvania state senate election to argue for a
manual election at one of its stores in Seattle. Starbucks Corp.’s Request for Review of the Regional Director’s
Decision & Direction of Election at 13, Starbucks Corp., NLRB No. 19-RC-297142 (July 25, 2022) (citing Marks
v. Stinson, 19 F.3d 873 (3d Cir. 1994)).

353.  See Aspirus Keweenaw, 370 NLRB No. 45, slip op. at 10 (2020) (McFerran, Member, dissenting)
(“[TThe Board has been administering mail-ballot elections since 1935 and significant issues of impropriety have
never materialized.”); S.D. Gas & Elec., 325 NLRB 1143, 1146 (1998) (identifying “only one reported case
involving such abuse in the history of the Act”). The lack of evidence of voter fraud in the political context has
been discussed extensively in response to “stolen election” rhetoric and restrictive voting legislation making early
or absentee voting (and sometimes in-person voting) more difficult. See, e.g., Richard L. Hasen, Identifying and
Minimizing the Risk of Election Subversion and Stolen Elections in the Contemporary United States, 135 HARV.
L. REV. 265, 268-69 (2022) (reporting that “no evidence emerged anywhere in the United States of significant
fraud or other problems in the administration of the 2020 U.S. presidential election”); Tokaji & Colker, supra
note 23 (“It is difficult to measure the prevalence of absentee voting fraud, given that most of the evidence is
anecdotal.”).

354. See 29 U.S.C. § 158(a)(1) (prohibiting employer coercion); 29 U.S.C. § 158(b)(1) (prohibiting union
coercion); see also 29 U.S.C. § 157 (guaranteeing both the right “to form, join, or assist labor organizations” and
the right “to refrain from any or all of such activities”).

355.  PruittHealth-Virginia Park, LLC v. NLRB, 888 F.3d 1285, 1292 (D.C. Cir. 2018); Gen. Shoe Corp.,
77 NLRB 124, 126-27 (1948), enforced, 192 F.2d 504 (6th Cir. 1951).
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conduct does not violate the NLRA.**° It asks more generally whether the con-
duct “has the tendency to interfere with employees’ freedom of choice.”>’

The “laboratory conditions” standard erects stricter guardrails than found
in political campaigns for regulating conduct that could influence the result of
the election.’*® To take an example often raised to oppose mail ballot elections,
the NLRB prohibits 5}9)arties from collecting completed ballots from voters to re-
turn to the agency.”’ Going further, it also prohibits even offers to collect bal-
lots.*®® Only a minority of states have similar bans on so-called “ballot harvest-
ing” in political elections.*®!

Furthermore, a party that believes an election was tainted by misconduct
can file election objections with the NLRB.>*? If the NLRB sustains the objec-
tions, the remedy is to order a re-run election.®® By contrast, setting aside an
election and ordering a new one is almost unheard of as a remedy in the political
context.*** Even if the NLRB overrules the objections, an employer can refuse
to bargain with the union that their employees voted for while challenging the
NLRB’s upholding of the election in court.**> No analogous legal process exists

356. See, e.g., Dal-Tex Optical Co., 137 NLRB 1782, 178687 (1962) (explaining that “the test of conduct
which may interfere with the ‘laboratory conditions ’for an election is considerably more restrictive than the test
of conduct which . . . violates Section 8(a)(1)”).

357.  See, e.g., Cambridge Tool & Mfg. Co., 316 NLRB 716, 716 (1995). The NLRB recently reiterated its
vigilance in policing the laboratory-conditions standard in mail ballot elections, stating that “mail ballot elections
are more vulnerable to the destruction of laboratory conditions than are manual elections, due to the absence of
direct Board supervision over the employees’ voting.” Pro. Transp., Inc., 372 NLRB No. 132, 2021 WL 2658293,
at *2 (June 9, 2021) (quoting Mission Indus., 283 NLRB 1027, 1027 (1987)).

358.  See Becker, supra note 28, at 548 (observing that “the laboratory model dictated stringent regulation
of campaigns, which was a procedure at odds with the rhetorical license permissible in political elections”); Julius
G. Getman, Stephen B. Goldberg & Jeanne B. Herman, NLRB Regulation of Campaign Tactics: The Behavioral
Assumptions on Which the Board Regulates,27 STAN. L. REV. 1465, 1469 (1975) (“While a campaign preceding
a political election is generally free of restrictions on campaign tactics, the Board . . . has opted for stringent
regulation of campaign conduct.”).

359. Fessler & Bowman, Inc., 341 NLRB 932, 933 (2004).

360. Pro. Transp., Inc., 2021 WL 2658293, at *3-4.

361. SeeJoshuaS. Sellers & Justin Weinstein-Tull, Constructing the Right to Vote, 96 N.Y.U. L. REV. 1127,
1151, 1151 n.152 (2021) (identifying such laws in “over twenty states”). As relevant to other concerns raised in
opposition to mail-ballot elections, the NLRA “bars both crude and subtle forms of vote-buying on the part of
the union.” Freund Baking Co. v. NLRB, 165 F.3d 928, 931 (D.C. Cir. 1999).

362. 29 C.F.R. § 102.69(a)(8).

363. See CASEHANDLING MANUAL, supra note 10, § 11436 (“If the decision sustains the objections in any
part, an order will set aside the original election and direct a rerun election.”). Generally, the Board will order a
rerun election if the objectionable conduct “had a tendency to interfere with the employees’ freedom of choice
and ‘could well have affected the outcome of the election.’” Fessler, 341 NLRB at 935 (quoting Cambridge Tool
& Mfg. Co., 316 NLRB 716 (1995)).

364. See Note, Voting Wrongs and Remedial Gaps, 137 HARV. L. REV. 1182, 1195 (2024) (noting that
“elections are rarely rerun”); Steven F. Huefner, Remedying Election Wrongs, 44 HARV. J. LEGIS. 265, 28384,
296 (2007) (explaining that courts “are quite reluctant” to order new elections, which are “generally used only as
a last resort”). Courts occasionally have invalidated election results based on findings of fraud or maladministra-
tion, though sometimes the remedy has been to throw out certain votes rather than order a new election. /d. at
280-84.

365. NLRB orders in representation cases are not final agency orders, so an employer seeking judicial re-
view of a union’s certification as bargaining representative following an election can refuse to bargain with the
union, then petition the court of appeals to review the subsequent finding of a violation for refusing to bargain.
AFL v. NLRB, 308 U.S. 401, 404-09 (1940). Although “the party challenging the Board-certified results of an
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in the political context. A party challenging a political election through litigation
cannot essentially put the results on hold like an employer can in the labor con-
text. %6

In addition, the concern that a mail ballot regime could enable unions to
coerce employees into voting for representation ignores that employer coercion
is already inherent with on-site manual elections.’¢” Although ideally voters
would face no coercion, the two types of coercion are not equivalent. Unions
have less power over employee voters than employers. Unlike employers, they
cannot control employees’ working conditions and do not have the power to dis-
cipline or discharge them.*®® Employer threats of retaliation for voting against
the employer’s interest thus carry weight that union threats would not.*® For
similar reasons, a union has less ability to make good on promises made to garner
support during the course of a campaign.’’® Although by no means acceptable,
the possibility of union threats or promises thus pose less of a threat to the health
of industrial democracy than their employer counterparts.

Critics may argue that the ability to file objections and seek a re-run elec-
tion also should alleviate any concern with employer coercion tainting manual
elections at the workplace. But, the chilling effect of employer coercion has a
tendency to destroy organizing efforts, rendering a re-run election following a
coercion-tainted union loss ineffective at effectuating employee choice.’”! Em-
ployer opposition to unionization is less likely to dissipate over time or in the
face of an initial loss.3”? The default under labor law is no union representation.
Efforts to displace the existing power structure are more fragile than maintenance
of the status quo.>”

Opponents of mail ballot representation elections also contend that they
have lower participation rates than in-person elections.>’* But, high turnout is

election carries a heavy burden,” Kwik Care Ltd. v. NLRB, 82 F.3d 1122, 1126 (D.C. Cir. 1996), successful
election challenges based on party misconduct are not unheard of. In any event, delay in the start of bargaining
benefits the employer even if it ultimately loses the litigation. By the time a court rejects the employer’s challenge
and orders it to bargain, employees may have lost interest or grown discontented with the lack of progress, which
undermines the union’s bargaining position. See Int’l Union of Elec., Radio & Mach. Workers v. NLRB, 426
F.2d 1243, 1249 (D.C. Cir. 1970).

366. Employers’ ability to ignore, at least temporarily, the results of the election is another characteristic of
representation elections that runs counter to democratic principles and further distinguishes representation elec-
tions from political elections. See Lafer, supra note 23, at 72 (listing “timely enactment of the voters” will” as a
core norm of a democracy that representation elections lack). It is another way in which a voting-at-work default
adds to the advantages employers already enjoy.

367. Id. at8l.

368. Id.

369. See Becker, supra note 28, at 56970 (“When employees cast their ballots, they know that, if the union
loses, it will have no economic authority over them and probably will leave the workplace.”).

370. See Catherine L. Fisk, Union Lawyers and Employment Law, 23 BERKELEY J. EMP. & LAB. L. 57, 67
(2002) (positing that “there are significant differences between the promises or benefits that unions can confer
and those that employers can confer”).

371. GORDON LAFER, NEITHER FREE NOR FAIR: THE SUBVERSION OF DEMOCRACY UNDER NATIONAL
LABOR RELATIONS BOARD ELECTIONS 35-37 (2007).

372. Id.

373.  See Sachs, supra note 44, at 685 (describing “[t]he stickiness of the non-union default”).

374. See U.S. CHAMBER OF COM., supra note 115.
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less of an unqualified virtue in representation elections than in political elections.
When the election is held at the worksite, employers have the power to boost
turnout because they can require the voters to be present at the polling loca-
tion.>”> Accordingly, increased turnout might be more the product of employer
power than a desire to participate.’’® Moreover, lower response rates in mail bal-
lot elections may be attributed to the fact that such elections have long been the
exception.”” Turnout may increase if mail ballots become more standard and a
more familiar option for employees.>’®

3. Mail Ballots Serve a Different Purpose in Representation Elections

The misplaced analogy to political elections is not limited to criticism of
mail ballot representation elections. Under current law, the reasons for using mail
ballots in representation elections similarly track the rationale for using them in
political elections. Indeed, the analogy infects the NLRB’s analytical framework
for whether to hold a mail ballot election. Like the traditional approach to mail
ballots in political elections, the availability of mail ballots under the NLRB’s
analysis requires a special justification.’” The primary justification under the
NLRB’s test also should sound familiar. The analysis focuses almost entirely on
practical or logistical factors. Its central criterion is whether employees are “scat-
tered” geographically or temporally, such that voting in person would be imprac-
tical.>®" That approach reflects the traditional approach to voting by mail in po-
litical elections, where the availability of mail ballots was limited to voters who
were unable to reach the polls on Election Day, such as active-duty military or
other voters who would be away from home.**! The NLRB’s focus bears an even
closer resemblance to some states’ policy in political elections of making mail
ballots available to employees who travel for work, such as railroad workers or
salespersons.*®? Like under the NLRB’s standard, the reasoning underlying this
policy is that those employees could be said to be “scattered.”%?

By focusing on those considerations, the NLRB’s approach fails to see that
mail ballots serve a different purpose in representation elections than in political
elections. As in the political context, the availability of mail ballots in

375. See, e.g., Ceva Logistics U.S., Inc., 357 NLRB 628, 628 (2011) (describing an employer who held a
mandatory all-employee meeting on day of election); Red Lion, 301 NLRB 33, 33 (1991) (describing an em-
ployer paying off-duty employees who came to vote on their day off).

376. See Oswalt, supra note 44, at 219 (noting that “management sets workers’ schedules and, by extension,
selects who will be steps from the polls”).

377. Id. at212.

378. Increased experience running mail-ballot elections also may improve the NLRB’s election-administra-
tion performance, another subject of criticism in the past. See, e.g., KMS Com. Painting, LLC, 371 N.L.R.B. No.
69, slip op. at 1-2, 1-2 n.4 (Feb. 16, 2022) (Ring, Chairman, concurring) (detailing “problems with existing mail
ballot procedures”); U.S. CHAMBER OF COM., supra note 115. The flaws critics identity are more in the nature of
implementation issues than anything inherently problematic with the practice of mail voting itself.

379. See supra Section ILB.

380. S.D. Gas & Elec., 325 NLRB 1143, 1145 (1998).

381. See supra Part I11.

382. See supra notes 184-86 and accompanying text.

383. See supra notes 184-86 and accompanying text.
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representation elections under current law is meant to promote convenience and
accessibility, accommodating voters who could not otherwise vote.*®* But, in
many cases, the relationship between convenience and voting method in repre-
sentation elections is the opposite than in political elections. Voting in-person at
work is convenient because employees typically are going to be at the workplace
on the day of an election.®® Indeed, they likely have to be there. Properly con-
sidered, the value of mail ballots in representation elections is less about conven-
ience and more about securing the NLRA’s guarantee to employees of “full free-
dom of . . . designation of representatives of their own choosing” by offering the
option to vote without the risk of undue employer influence that comes with
holding elections on employer property.**® Making that option contingent on em-
ployees being scattered disserves the NLRA’s guarantee.

To its credit, the NLRB or its individual members sometimes have recog-
nized the problematic aspects of voting at work or proposed a broader approach
to mail ballot elections in light of those concerns.*®” But, this acknowledgment
has been the exception rather than the rule, generally appearing in concurrences
or dissents.?® Although such recognition is a good start, it is not enough. The
negative impact of the analogy to political elections on the right to representation
requires action.

V. RETHINKING VOTING MECHANICS TO ESCAPE THE ANTI-DEMOCRATIC
CONSEQUENCES OF THE POLITICAL ANALOGY

The analogy to political elections underlying the manual-election default is
misplaced as a theoretical matter, because it overlooks the differences between
political elections and representation elections.?’ It is bad analytical reasoning,

384. See supra note 21 and accompanying text.

385. See CASEHANDLING MANUAL, supra note 10, §§ 11302.1, 11302.3 (recommending that Regional Di-
rectors should “avoid scheduling the election on dates on which all or part of the facility will be closed” and that
employees can participate “without making a special trip to vote™).

386. 29 U.S.C. § 151. This incomplete conceptualization of the benefits of mail ballots is not limited to
representation elections in the NLRA context. Although mail-ballot elections are much more common under the
NMB and FLRA, the reasons for holding mail-ballot elections in those contexts also are grounded in logistical
considerations rather than concern with employer coercion. See supra Section I1.D.

387. See, e.g.,2 Sisters Food Grp., Inc., 357 NLRB 1816, 1821-23 (2011) (detailing “the advantages avail-
able to the Employer over other parties . . . if the election is conducted on premises it owns or otherwise con-
trols”); Omnisource, LLC, 373 NLRB No. 134, slip op. at 1-2 (Nov. 7, 2024) (Prouty, Member, dissenting)
(identifying “the problem of the employer as both an election host and an interested party”); Aspirus Keewenaw,
370 NLRB No. 45, slip op. at 10 (Nov. 9, 2020) (McFerran, Member, concurring in result) (“Holding an election
at the workplace . . . inherently risks jeopardizing employee free choice”); S.D. Gas & Elec., 325 NLRB 1143,
1148-49 (1998) (Gould, Chairman, concurring) (warning that in-person elections on company property are sub-
ject to employer manipulation). Indeed, the Board has acknowledged that it “has never provided an express ra-
tionale for th[e] practice” of holding elections on employer property. 2 Sisters Food Grp., Inc., 357 NLRB at
1819.

388. See supra note 387 and accompanying text; Oswalt, supra note 44, at 212 (quoting Chairman Gould's
account of ““tantrum[s]’ and threats from those opposed within the agency” in response to his push for increased
use of mail-ballot elections (quoting WILLIAM B. GOULD IV, LABORED RELATIONS: LAW, POLITICS, AND THE
NLRB 75, 86 (2001)).

389. See supra Part IV.
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which is enough by itself to caution against further use. Perhaps more im-
portantly, it also carries practical consequences for the right to representation.
For the reasons detailed above, voting at work can stymie employee choice and
serve as an obstacle to employees voting in favor of representation and collective
bargaining by amplifying employer opposition and reminding employees of the
risks of disregarding it.>*° The political analogy also limits mail ballots’ availa-
bility and exaggerates their downsides, cementing the voting-at-work default.*!
Continuing to think about election mechanics in this way risks perpetuating a
system that makes choosing union representation more difficult.

Indeed, on-the-ground evidence suggests the current approach to voting
mechanics has that effect. Although not exhaustive, some statistics show a higher
success rate for unionization when representation elections are held by mail ra-
ther than in-person at work.>? The connection between voting location and out-
come is also borne out by the fact that employers typically support manual elec-
tions at the workplace, and that challenges to mail ballot elections often come
from employers.>”® Even NLRB policy sometimes, though inconsistently, recog-
nizes this connection; at the same time it describes employer property as the “best
place” for an election, it warns against the use of union headquarters for that
purpose.3**

Failing to recognize the differences between political elections and repre-
sentation elections when setting labor policy thus threatens to undermine the
promise of industrial democracy. Ironically, it also poses risks to political de-
mocracy. A pro-democracy (industrial or political) outlook thus warrants recon-
sideration of the current system.

An approach to voting mechanics that makes unionization more difficult
raises obvious concerns for industrial democracy. It means that employees are
more likely to lack a voice at work. Lack of representation perpetuates the work-
place as essentially an authoritarian environment, where employers operate a
form of “private government.”** It also runs counter to the stated principle of
the NLRA, which includes among its statements of policy “encouraging the prac-
tice and procedure of collective bargaining and . . . protecting the exercise by
workers of full freedom of . . . designation of representatives of their own choos-
ing[.]3°® Moreover, any evaluation of the current approach to representation

390. See supra Subsection IV.C.1.

391. See supra Subsections IV.C.2 & IV.C.3.

392. See Rafael Gely, Leonard Bierman & Timothy Chandler, Toward a Better Understanding of Mail Bal-
loting: The Case of U.S. Labor Union-Representation Elections, 85 LA. L. REV. 85, 141 (2024) (finding win rates
of 75.2% for mail-ballot elections and 66% for in-person elections between 2014 and 2022).

393.  See supra note 15 and accompanying text; see also NLRB v. Siren Retail Corp., 99 F.4th 1118, 1120-
21 (9th Cir. 2024) (addressing employer’s “claim[] that the Regional Director should have ordered an in-person
election instead”); Shepard Convention Servs., Inc. v. NLRB, 85 F.3d 671, 673 (D.C. Cir. 1996) (addressing
employer’s objection that “the Board erred in . . . ordering that the voting be conducted by mail”).

394. CASEHANDLING MANUAL, supra note 10.

395. See ANDERSON, supra note 225.

396. 29U.S.C.§ I51.
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elections must take account of the decades of decline in union density.*’ Today,
less than 6% of the private-sector workforce is unionized, a record low.>*®

Obstacles to unionization are not only bad for industrial democracy, but
also for democratic norms more broadly. Unionization and collective bargaining
are good for democracy.*”® Democracy at work inculcates democratic values that
employees can carry with them outside of the workplace, like the idea that indi-
viduals can have a say in the decisions that govern their lives.**® The absence of
democracy at work has the opposite effect. Having to spend so much of their
time in an anti-democratic setting may cause workers to lose faith in democracy
in any context, including the political and civic spheres.*”! Similarly, the pres-
ence of unchecked control, dramatic power imbalance, and lack of agency in
their working lives may lead employees to accept such dynamics outside of
work.42 Hierarchies at work thus lead to hierarchies in society more broadly.**?
Moreover, in a democratic society, any instance of unchecked or arbitrary power
is troubling, even when exercised privately rather than by the state.04

Lack of worker representation is also bad for political democracy in a more
direct sense. Nonunionized employees are less likely to vote in political elections
than are unionized employees.*”> More broadly, without the amplification of
worker voice that comes with unionization, political leaders are less likely to
listen to members of the working class and respond to their needs.**® For exam-
ple, states with lower union density tend to have a lower minimum wage and no

397. News Release: Union Members—2025, supra note 32.

398. Id. This is not to suggest that voting at work is the only, or primary, driver of the decline in union
density. That phenomenon has many contributing factors, from deindustrialization to political opposition to the
increased sophistication and vociferousness of employer anti-union campaigns. LAWRENCE MISHEL, LYNN
RHINEHART & LANE WINDHAM, EXPLAINING THE EROSION OF PRIVATE-SECTOR UNIONS, ECON. POL’Y INST.
(2020), https://files.epi.org/pdf/215908.pdf [https:/perma.cc/SL7V-SHFW]. But with the decline so stark, all
components of the current approach warrant re-evaluation. Moreover, some of those other factors work in tandem
with the harmful effects of voting at work.

399.  See, e.g., Roser-Jones, supra note 53, at 1444-45 (describing “labor law’s democracy-enhancing . . .
principles”); Heller, supra note 40, at 417-19, 457 (identifying “the democracy-promoting spillover effects of
unionization”).

400. See Kate Andrias, The New Labor Law, 126 YALE L.J. 2, 77 (2016) (describing the unionized work-
place as a “training ground for political democracy”). The experience of democracy in the workplace also can
influence workers to participate in the political process, including by running for office themselves. Michael
Wasser & J. Ryan Lamare, Unions as Conduits of Democratic Voice for Non-Elites: Worker Politicization from
the Shop Floor to the Halls of Congress, 14 NEV. L.J. 396, 402-05 (2014).

401. See Bowie, supra note 34 (positing that “democracy on Election Day means very little when antide-
mocracy suppresses political equality elsewhere”).

402. Seeid. at 172-76.

403. See Bagenstos, supra note 252, at 227 (positing that “[s]ocial equality is threatened as well when em-
ployer practices needlessly lead to hierarchies within . . . the workplace™); id. at 243-56 (discussing the methods
by which workplaces “remain exceptionally hierarchical institutions™ that threaten social equality, including by
work-at-will legislation, eroding worker privacy, and regulation of workers’ political speech).

404. See ANDERSON, supra note 225, at 41.

405. Studies have shown that union members are between 4% and 10% more likely to vote in political
elections. McElwee, supra note 34.

406. Michael Becher & Daniel Stegmueller, Reducing Unequal Representation: The Impact of Labor Un-
ions on Legislative Responsiveness in the U.S. Congress, 19 PERSPS. ON POL. 92, 93-94 (2021) (tracing “the
causal role labor unions play in increasing legislative responsiveness to low-income constituents”).
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paid sick or family leave laws.**” They are also less likely to have officeholders
from working class backgrounds.**® Those results run counter to the democratic
norm that policymakers should be responsive to all members of society, not just
wealthy and entrenched interests.*”” In addition, states with lower union density
are more likely to pass legislation restricting the right to vote in political elec-
tions, such as stricter voter identification laws, more limitations on early voting
and voting by mail,*!® or fewer ballot drop boxes.*!! In this way, the harms to
industrial democracy from overreliance on the political analogy boomerang back
around to make voting more difficult in the political context.

By undercutting the chances for representation, the voting-at-work default
robs both workers and society more generally of the democracy-enhancing ben-
efits of unionization. The importation of the manual-election default from the
political context to the labor context thus not only creates an anti-democratic
process but also leads to anti-democratic outcomes.

The voting-at-work paradigm is also concerning even if one is less sanguine
about the benefits of unionization. As a general matter, there is a noninstrumental
value to voting in an atmosphere free from coercion; employees should have an
uncoerced choice regardless of what that choice is. Moreover, the current ap-
proach calls into question the sincerity of votes against union representation. It
is better that employees who vote against unionization do so because that out-
come actually represents their views than because they felt obligated to vote that
way as a result of casting their ballots at work.

In response to these concerns, this Article offers a relatively modest pro-
posal.*'? The NLRB should flip the default for voting mechanics in representa-
tion elections. Representation elections should use mail ballots, absent special
circumstances.*!® The NLRB also should further tweak the current approach by
abandoning the manual-versus-mail binary. It should adopt a hybrid model that
regularly permits both in-person and mail-in voting in all representation elec-
tions. Under this system, the NLRB would mail all employees in the proposed

407. ASHA BANERJEE, MARGARET POYDOCK, CELINE MCNICHOLAS, [HNA MANGUNDAYAO & ALI SAIT,
ECON. POL’Y INST., UNIONS ARE NOT ONLY GOOD FOR WORKERS, THEY’RE GOOD FOR COMMUNITIES AND FOR
DEMOCRACY 6-8, 15-17 (2021), https://files.epi.org/uploads/236748.pdf [https://perma.cc/K8D4-EQ2R].

408. See James Feigenbaum, Alexander Hertel-Fernandez & Vanessa Williamson, From the Bargaining
Table to the Ballot Box: Political Effects of Right to Work Laws 20 (Nat’l Bureau of Econ. Res., Working Paper
No. 24259, 2019), https:/www.nber.org/system/files/working_papers/w24259/w24259.pdf [https://perma.cc/
H99L-UHY4] (reporting that “union density is positively related to the proportion of working-class members of
state legislatures™).

409. See Becher & Stegmueller, supra note 406, at 92 (“Democratic theory holds that people’s preferences
should be equally represented in collective decision making regardless of their income and wealth.”); Kate An-
drias & Benjamin 1. Sachs, Constructing Countervailing Power: Law and Organizing in an Era of Political
Inequality, 130 YALE L.J. 546, 556, 562 (2021).

410. See BANERJEE ET AL., supra note 407, at 16—18.

411. ADAM DEAN, JAMIE MCCALLUM & JAKE GRUMBACH, ECON. POL’Y INST., LABOR UNIONS AND THE
DEFENSE OF AMERICAN DEMOCRACY 7-9 (2023), https://files.epi.org/uploads/276802.pdf [https:/perma.cc/3V
38-LW5D].

412. Don’t worry, not that kind of proposal. JONATHAN SWIFT, A MODEST PROPOSAL 2 (1729).

413. Special circumstances could include, for example, unreliable mail delivery in the area. Cf. In-N-Out
Burger, Inc., 365 NLRB 471, 476 (2017) (applying a special-circumstances test in different context).
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bargaining unit a ballot, and employees could decide whether to return that ballot
or vote in-person at a later-scheduled election. The latter would be held at a neu-
tral location away from the workplace, such as a federal or municipal building or
an NLRB regional office.*'* The in-person option would serve as a safeguard
against procrastination or forgetfulness. For all the benefits of mail voting, some-
times it can be helpful to have a set time and place to cast one’s ballot.*!® Retain-
ing the option of voting together also aligns with labor law’s express grotection
of concerted activity and its underlying principle of worker solidarity.*!®

Rather than forcing workers to cast their ballots on employer property, this
approach places the decision of whether to have representation at work on their
own turf. They can vote at a place and time of their choosing, removed from the
most express displays of employer power and the pressures, obligations, and
fears it engenders. Doing so allows them to reclaim the decision for themselves.
It increases the chances that they will make that decision as their full selves, not
just as employees with the attendant traits of obedience and dependence that such
status carries. Employees who want democracy at work would face one less ob-
stacle to attaining it. That result might lead critics to characterize the shift to mail
ballots as a boon to unions. Removing an undue advantage for employers is not
the same as granting one to unions, however.*!” It does not replace voting at work
with voting at the union hall.*!8

Although liberalizing the use of mail ballots in some ways aligns represen-
tation elections with how political elections increasingly look today, that is not
the reason for advocating such an approach. As discussed above, mail ballots in
representation elections serve a different purpose, and address a different prob-
lem, than mail ballots in political elections.*'® Also, the mechanics of this pro-
posed approach differ from most mail ballot political elections, as some states
still require voters to provide a specific reason for voting by mail and almost all

414. The NLRB would arrange and pay for the off-site election. There is precedent for this, as the NLRB
frequently holds hearings at federal, state, or municipal buildings and sometimes private buildings, in cities where
the NLRB does not itself have an office. NLRB, CASEHANDLING MANUAL PART I: UNFAIR LABOR PRACTICE
PROCEEDINGS § 10256.4 (2026).

415. A hybrid system that kept the in-person option at the workplace would not alleviate the harms of voting
at work but instead would introduce a nice parallel. Just as employers would have to consent to hosting elections
on company property, employees would have to consent to voting there, because they would have another option.

416. See 29 U.S.C. § 157 (providing that “[e]mployees shall have the right to . . . engage in . . . concerted
activities for the purpose of collective bargaining or other mutual aid or protection™); Fresh & Easy Neighborhood
Mkt., Inc., 361 NLRB 151, 155-56 (2014) (describing the NLRA’s “solidarity principle”).

417.  Although there is some evidence that mail-ballot representation elections feature a higher win rate for
representation than do manual elections, there is nothing inherently pro-union in that voting method. See Gely et
al., supra note 392, at 129 (2024) (observing that, “/a] priori, it is unclear why mail ballots in representation
elections would benefit unions over employers or vice versa”).

418. The NLRB Caschandling Manual’s advice not to hold representation elections at a union headquarters
is right for the same reason that its description of the workplace as the “best place” for an election is wrong.
CASEHANDLING MANUAL, supra note 10.

419.  See supra Subsection IV.C.3. This Article’s approach thus differs from efforts by other commentators
to propose reforms that “make representation elections more like general political elections[.]” Samuel Estrei-
cher, “Easy In, Easy Out”: A Future for U.S. Workplace Representation, 98 MINN. L. REV. 1615, 1615 (2014).
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states require that voters who wish to vote by mail affirmatively request a mail
ballot.*??

Admittedly, expanding the use of mail ballot representation elections is not
a perfect solution. For one, mail ballot elections are not immune from employer
coercion. One particularly stark example arose during a mail ballot election at
Amazon’s Bessemer, Alabama, warehouse in 2021 21 Before the election, Am-
azon successfully persuaded the United States Postal Service to install a mailbox
in the warehouse’s parking lot where employees could deposit their ballots.**?
The mailbox was under an Amazon-branded tent near the entrance of the highly
surveilled building.*** Amazon thus was able to manipulate the election mechan-
ics to erase much of the benefit gained from not voting at work, and accordingly
it succeeded in securing a vote against union representation at the facility.**

Also, moving to a mail ballot default does not address other aspects of the
current system that employers can use to their benefit. It removes the election
from employer property but still leaves room for employers to interfere with em-
ployees’ choice.*>> Employer control over and one-sided access to employees
while at work remains largely undisturbed.*?®

That said, expanding the use of mail ballots in representation elections is
still a step in the right direction. There is more work to do to safeguard employ-
ees’ right to representation, but obstacles to effective exercise of that right are in
part a technical problem, and “[t]echnical problems merit technical solutions.”**’
This Article’s proposal would complement, but not obviate the need for, bigger-
picture reforms.

Mail voting is not the only way to avoid the downsides of voting at work,
but it has a variety of benefits that alternative solutions lack. Off-site manual
elections would solve part of the problem but could create new ones. Like mail
ballot elections, voting in person at a neutral site would lessen the risk of em-
ployer interference with employee choice by removing the locus of that choice

420. See supra note 20 and accompanying text.

421. The election was held by mail because of COVID-19-related concerns. See Alina Selyukh, Amazon
Warehouse Workers in Alabama Vote for Second Time in Union Effort, NPR (Feb. 4, 2022, at 05:09 ET), https://
www.npr.org/2022/02/04/1077089349/amazon-union-vote-alabama [https://perma.cc/4ADQH-UP86].

422. Alina Selyukh & Stephan Bisaha, Why a Mailbox Continues to Loom Over Amazon Union Vote at
Alabama Warehouse, NPR (Jan. 26, 2022, at 05:51 ET), https://www.npr.org/2022/01/26/1075833289/why-a-
mailbox-continues-to-loom-over-amazon-warehouse-union-vote-in-alabama [https://perma.cc/62RF-TN65].

423. Id.

424. Id. The NLRB ultimately ordered a rerun election, in part based on the mailbox issue. /d.

425. See id. (observing that one employee told reports that Amazon had “used its considerable resources
and undeniable influence” to affect the election).

426. Professor Sachs has proposed a mail-ballot system that goes further in avoiding those additional harms
by not informing the employer of the election until after it happens. Sachs, supra note 44, at 724-27. There is
much to commend about that approach, but it could create some practical difficulties. For example, it is not clear
how the NLRB could obtain employees’ addresses to mail them their ballots. Under the current system, the
employer must provide contact information for employees in the proposed bargaining unit once the NLRB sets
an election. CASEHANDLING MANUAL, supra note 10, § 11312.1. Indeed, the employer typically is the party with
easiest access to that information. Also, employer awareness that an election may be held at some point without
their knowledge may incentive them to maintain essentially a constant anti-union campaign in the workplace.

427. Reddy, supra note 12, at 1403.
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from the realm of employer control. But, such elections are less convenient for
employees, who would have to find time to go to a polling site located some-
where they might not otherwise go. For its flaws, voting at work often is conven-
ient for employees, who typically are at the workplace anyway.*?® Off-site elec-
tions remove this convenience without replacing it with an analogously
convenient option. Mail ballots can be completed anywhere and dropped into the
closest mailbox.

Mail ballots also build upon an existing process. Even if mail ballot elec-
tions are relatively rare under the current system, the foundations are already in
place.*?” Moreover, the NLRB and interested parties have gained increased ex-
perience with the practice over the past several years, when the COVID-19 pan-
demic necessitated more frequent use of such elections.*° By contrast, other al-
ternatives to in-person voting would involve more of a start-from-scratch
approach. New (and even not so new) technologies may make mail ballots seem
quaint. But the use of such technologies in representation elections would face
greater hurdles. For example, a telephone voting regime would require the NLRB
to create new infrastructure. NMB and FLRA elections could serve as exam-
ples,*! but it would still necessitate more work than expansion of mail ballot
elections. Internet voting would face that same hurdle, and also would require
legislative action.**> Congress would have to decide not to attach the rider ban-
ning internet-based representation elections that has accompanied NLRB appro-
priations for the past fifteen years.**® In addition to practicalities, the relatively
untested use of such models in election contexts would give opponents ammuni-
tion for calling them into question and sowing doubt as to their legitimacy.*3*

Mail ballots also avoid the strategic and practical obstacles of a more radi-
cal approach. Some advocates have pushed for labor law to abandon the election
model altogether.**> They would replace it with a system where employers would
have to recognize a union upon a showing that a majority of employees had
signed authorization cards indicating their support for representation—a process
sometimes called “card check.”*® Opposition has been intense and made ample
use of democracy rhetoric.**” Even some commentators who otherwise shared

428. See supra note 386 and accompanying text.

429. See supra Section II.C.

430. See supra note 120 and accompanying text.

431.  See supra Section IL.D.

432.  See Slinn & Herbert, supra note 153, at 186.

433.  See supra notes 115-16 and accompanying text. The proposed Protecting the Right to Organize Act
directed the NLRB to adopt an electronic-voting system. H.R. 842, 117th Cong. § 301 (2021). That legislation
passed the House in 2019 and 2021 but never received a Senate vote. /d.; H.R. 2474, 116th Cong. (2019).

434. See generally Hasen, supra note 353, at 294-95 (observing that “paper ballots[,]” as opposed to elec-
tronic/internet elections, “help to bolster public confidence”).

435.  See James J. Brudney, Neutrality Agreements and Card Check Recognition: Prospects for Changing
Paradigms, 90 IowA L. REV. 819, 877 (2004).

436. See, e.g.,id. at 821-22.

437.  See, e.g., Paul Kersey & James Sherk, How the Employee Free Choice Act Takes Away Workers’
Rights, HERITAGE FOUND. (Mar. 4, 2009), https://www .heritage.org/jobs-and-labor/report/how-the-employee-
free-choice-act-takes-away-workers-rights [https://perma.cc/7SYH-Q9EK] (arguing that card check would “strip
workers of their fundamental right[]” to vote).
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the concern that the current system gives too much power to employers disagreed
over whether card check was the solution.**® Expanded use of mail ballot elec-
tions avoids having to wade into that debate.

Even apart from friendly and not-so-friendly debates over its merits, replac-
ing elections with card check would face significant practical hurdles. It would
require amending the NLRA, which has not faced substantive amendment in dec-
ades.**” Indeed, legislation to implement card check failed during the early years
of the Obama administration despite Democrat majorities in both the House and
Senate.*** Without weighing in on the merits of card check, this Article offers a
more doable option. That said, the larger project of tempering the influence of
the political analogy could pave the way for broader reforms, including consid-
ering alternatives to the electoral model as the primary means of attaining union
representation.

Rethinking the current approach to voting mechanics in representation elec-
tions serves two complementary goals. It recognizes that representation elections
and political elections are different and that overreliance on analogies to the latter
carries both theoretical and practical consequences for the right to representation.
That recognition offers a chance to adopt a voting regime more fitting to the labor
context. Freed from the influence of the political analogy, this approach to voting
mechanics better effectuates employee choice and better preserves and furthers
the promise of industrial democracy.

VI. CONCLUSION

The recent surge in union representation elections means more employees
are seeking a voice at work. At the same time, it means that more employees are
voting at work—a peculiarly undemocratic environment. That strange phenom-
enon stems from the faulty premise that representation elections should look like
political elections; it is where the insistence on manual elections and the limits
on the use of mail ballots has led. In this way, the manual-election default is not
only a problem in and of itself, but it is also symptomatic of a larger flaw in labor
law of unquestioningly adopting practices and norms from the political sphere.**!

The metaphor of industrial democracy was first invoked in service of leg-
islation that empowered workers by providing them with the right to representa-
tion and a voice at work. In the decades since, labor law’s political analogies too
often constrain or undermine that promise. The current approach to election me-
chanics is a prime example. Rather than freeing employees to make an uncoerced
choice on union representation, voting at work amplifies employer voice and

438.  See Sachs, supra note 44, at 713—18 (arguing for the value of confidentiality in voting).

439.  See Joshua D. Rosenberg Daneri & Paul A. Thomas, Wrong Line: Proposing a New Test for Discrim-
ination Under the National Labor Relations Act, 56 MICH. J.L. REFORM 1, 3—4 (2022) (reporting that “the last
significant amendments to the NLRA of any sort were in 1959 and no major pro-union NLRA reform has ever
been enacted”).

440. Employee Free Choice Act, H.R. 800, 110th Cong. (2007).

441. See supra Part IV.
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emphasizes the dangers of ignoring it.**> Rather than leveling the playing field,
it highlights the existing power dynamics.*** The chance to introduce democracy
at work runs up against the undemocratic nature of the workplace and the em-
ployment relationship.*** Employers favor and enable that approach. Policymak-
ers accept and perpetuate it, overlooking the analogy’s logical flaws and the
harms it poses.

Employee organizing, including voting in representation elections, is both
on the rise and still at record lows.**> The confluence of those trends means the
time is ripe for questioning foundational assumptions about how we conceive of
and practice industrial democracy. Safeguarding and advancing worker rights
will take big-picture legal and societal shifts and also concrete steps. Rethinking
the analogy to political elections will contribute on both fronts. Political democ-
racy and industrial democracy are different, and those differences should inform
labor policy, right down to the mechanics of casting a ballot.

442. See supra Subsection IV.C.1.
443.  See supra Subsection IV.C.1.
444.  See supra Subsection IV.C.1.
445.  See News Release: Union Members—2025, supra note 32.



