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THE CONDITIONS-BASED RIGHT TO 

EDUCATION IN THE UNITED STATES 

Jorge Barrera-Rojas* 

Conventional wisdom frames the “right to education” as a question 
of whether the federal Constitution guarantees adequate public-school 
funding; on that view, after Rodriguez, the United States lacks such a right. 
That framing misdescribes the legal order and flattens what courts and 
legislatures already do: It ignores state constitutional duties to maintain 
systems of public schools, the judicially enforceable quality baselines that 
many states have articulated, federal nondiscrimination guarantees, and a 
century of parental-liberty jurisprudence. 

This Article reconstructs a conditions-based right to education 
grounded in American positive law and organized around four pillars: 
access to free and compulsory schooling, baseline quality standards, 
parental liberty to select lawful educational forms, and equal, 
nondiscriminatory treatment. This claim does not posit a new federal cause 
of action; it uses international human rights norms as a descriptive 
yardstick—particularly the 4-A criteria of availability, accessibility, 
acceptability, and adaptability—rather than binding law, for evaluating 
those conditions in the United States. Doctrinally, this Article integrates 
state adequacy rulings with private options, and clarifies limits grounded 
in neutral, generally applicable curricular standards and compulsory 
attendance. Practically, it offers a framework to assess state compliance 
and a policy blueprint that aligns funding, quality, equality, and pluralism. 
Reframing the inquiry from “is there a federal right?” to “are the 
conditions for a right to education secured in America?” shows that the 
United States already implements much of a holistic right to education—
and identifies the concrete gaps jurisdictions must close to complete it. 
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I. INTRODUCTION 

The United States does not recognize a single federal fundamental right to 

education.1 It does, however, recognize a conditions-based right as a matter of 

positive law through four pillars: access to free and compulsory primary 

schooling, baseline quality standards, parental liberty to choose lawful 

educational forms, and equal and nondiscriminatory treatment.2 The claim is not 

that the federal Constitution creates a general, judicially enforceable right to 

education, but that, as a matter of positive law, a conditions-based right emerges 

from state constitutional obligations and federal protections, with international 

human rights law used only as a descriptive lens to organize and assess those 

 

 1. See Molly S. McUsic, The Use of Education Clauses in School Finance Reform Litigation, 28 HARV. 

J. ON LEGIS. 307, 307 n.2 (1991). 

 2. Id. at 309. 
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conditions.3 This usage tracks international doctrine on economic and social 

rights, which treats education chiefly as a set of state obligations, rather than as 

a uniform, freestanding federal cause of action.4 Some of these obligations have 

immediate effect, such as nondiscrimination and free and compulsory primary 

education, and others are subject to progressive realization using the maximum 

available resources.5 Unless otherwise indicated, “right to education” refers to 

this conditions-based construction rather than to a new federal claim. 

For over half a century, the debate over the status of education as a right in 

the United States has fixated mainly on how the states provide funding to public 

schools, and whether the Federal Constitution mandates adequate funding to 

them.6 That question concerns one federal pathway, and does not resolve how 

American law as a whole structures the right. The story behind this common 

wisdom starts in the landmark case San Antonio Independent School District v. 

Rodriguez, where the Supreme Court stated that education, while undeniably 

important, is not a “fundamental interest” under the Federal Constitution.7 Since 

Rodriguez, battles over school finance, whether a state is equitably or adequately 

funding its public schools, have dominated the legal terrain.8 Plaintiffs and policy 

advocates pressed these cases first in federal courts under the U.S. Constitution, 

then shifted to state courts after Rodriguez, claiming their local school district 

receives a fraction of the resources required for students to succeed 

academically.9 This Article therefore shifts from federal justiciability to the 

sources and enforcement of state law duties, understood alongside federal 

constraints. 

Beneath the wave of school-funding litigation and the repeated refrain that 

“education is not a fundamental right at the federal level” lies a rich tapestry of 

legal and policy commitments that extend far beyond per-pupil expenditures.10 

 

 3. See Jorge Barrera-Rojas, Educational Adequacy: Harmonizing the Right to Education, Parents’ 

Rights, and Educational Freedoms Under the International Covenant on Economic, Social and Cultural Rights, 

55 GEO. WASH. INT’L L. REV. 357, 363 (2024).  

 4. See David P. Stewart & Michael J. Dennis, Justiciability of Economic, Social, and Cultural Rights: 

Should There Be an International Complaints Mechanism to Adjudicate the Rights to Food, Water, Housing, and 

Health?, 98 AM. J. INT’L L. 462, 476 (2004).  

 5. See id. at 470–72 (explaining that the drafters of the UDHR and the ICCPR and ICESCR understood 

the obstacles to justiciability and that their different treatment did not demote economic, social, and cultural rights 

but reflected the practical difficulties states face in implementing generalized norms requiring substantial time 

and resources). See also International Covenant on Economic, Social and Cultural Rights, pmbl., Dec. 16, 1966, 

993 U.N.T.S. 3 (entered into force Jan. 3, 1976) [hereinafter ICESCR] (“[I]f conditions are created whereby 

everyone may enjoy his economic, social and cultural rights.”). 

 6. See, e.g., Goodwin Liu, Education, Equality, and National Citizenship, 116 YALE L.J. 330, 332 (2006) 

(describing of how education fits in constitutional jurisprudence). 

 7. San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1, 32 (1973). 

 8. See McUsic, supra note 1, at 308; MICHAEL A. REBELL, THE RIGHT TO EDUCATION IN THE AMERICAN 

STATE COURTS, IN THE FUTURE OF ECONOMIC AND SOCIAL RIGHTS 137, 137–57 (Katharine G. Young ed., 2019). 

 9. See, e.g., DeRolph v. State, 677 N.E.2d 733, 737–38 (Ohio 1997) (holding that Ohio’s funding scheme 

was constitutionally inadequate for poorer districts). 

 10. See infra Part II (detailing how “adequacy” suits overshadow other dimensions of the right to 

education). 
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Indeed, under the Tenth Amendment, the federal government is not chiefly 

responsible for education, and each of the fifty state constitutions explicitly 

requires legislatures to provide a “free,” “thorough,” “efficient,” or “high-

quality” system of public education.11 These state constitutional duties, 

complemented by federal protections for nondiscrimination and parental liberty, 

supply the backbone of the American right.12 State courts have read these clauses 

to secure access and minimum or “adequate” competence, including literacy and 

numeracy needed to function in a democratic society,13 and many jurisdictions 

have ordered systemic remedies when those guarantees are not met, for example, 

in cases ordering reforms to literacy instruction, facilities, or curricular 

sufficiency.14 

Even so, these judicially framed “adequacy” mandates frequently remain 

incomplete. They focus on the flow of funds directed to public schools, often 

omitting critical elements of a full right to education—including meaningful 

quality measures, choices for families in selecting schools, substantive academic 

freedoms for institutions, and parental rights to direct a child’s upbringing in a 

manner consistent with cultural or religious values.15 While the Supreme Court 

in Meyer v. Nebraska16 and Pierce v. Society of Sisters17 recognized strong 

parental liberties under the Fourteenth Amendment, subsequent courts and 

policymakers—both federal and state—have seldom treated these parental rights 

as integral facets of an overall right to education.18 Properly understood, these 

liberties are constitutive elements of the right, not merely negative restraints.19 

Funding of nonpublic alternatives is a policy choice by the states, but when a 

state funds private options, it may not exclude religious providers solely because 

of religious status or use.20 At the same time, parental liberty is bounded by 

compulsory attendance, neutral curricular standards of general applicability, and 

baseline child-protection norms.21 

This Article proposes that a “holistic right to education” cannot be limited 

in scope to a funding provision of public schools. Funding alone cannot define 

 

 11. See, e.g., ALA. CONST. art. XIV, § 256 (requiring “adequate educational opportunities”); KY. CONST. 

§ 183 (requiring “an efficient system of common schools”); MONT. CONST. art. X, § 1 (requiring a “general, 

uniform, and thorough system of public, free common schools”). 

 12. See supra note 11 and accompanying text. 

 13. See, e.g., Rose v. Council for Better Educ., Inc., 790 S.W.2d 186, 212 (Ky. 1989) (outlining seven 

“capacities” that an adequate education must develop, including oral/written communication, knowledge of 

economic, social, and political systems, mental/physical wellness, and academic or vocational skills). 

 14. See McUsic, supra note 1, at 331 n.109. 

 15. See infra Part III, table 1 (examining how parental rights are often omitted from the “adequacy” 

conversation). 

 16. 262 U.S. 390 (1923). 

 17. 268 U.S. 510 (1925). 

 18. Id. at 535 (striking down a compulsory public-school attendance statute under the Due Process Clause 

and describing parental authority over education as a “high duty”). 

 19. See infra Section II.C. 

 20. Cf. Prince v. Massachusetts, 321 U.S. 158, 166–67 (1944) (noting the tension between parental 

freedoms and a state’s compelling interest in child welfare and education).  

 21. See infra Part III, table 1. 
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the right because education is never morally neutral, and the project necessarily 

implicates family agency and institutional freedom. It depends not only on the 

diversity of religious, moral, and cultural convictions of parents, persons, and 

entities involved in the process, but also on the social, political, and cultural 

framework of the democratic society.22 This is a descriptive premise about the 

formative content of schooling; it explains why liberty and equality operate as 

components of the right, not merely as external constraints.23 

This Article synthesizes existing federal and state sources into a usable 

definition, building a meaningful concept of education as a right organized 

around the four pillars above, emerging from existing federal constitutional and 

statutory provisions, state-level positive-law mandates, and evolving parental-

choice initiatives.24 Rather than confining the right to education solely to whether 

a state imposes sufficient funding obligations for public schools on its legislature, 

a comprehensive view recognizes several critical pillars are the conditions for 

enjoying a holistic right beyond the mere provision of public goods.25 The 

contribution is twofold: first, to reconstruct the right as a system of conditions 

already present in U.S. positive law, and second, to supply a replicable 

framework for evaluating whether jurisdictions satisfy those conditions.26 

First, states must provide access to free and compulsory primary 

education.27 Second, they must ensure that this education meets specific, mini- 

mal qualitative standards—including teacher effectiveness, safe and adequate 

facilities, and curricular sufficiency—rather than merely relying on budget 

allocations.28 Third, considering the premise that education is not a morally 

neutral process, the law should protect families’ ability to choose alternative or 

nonpublic educational forms, whether religious or secular, through constitutional 

liberties and, where states so decide, as some states now do, through publicly 

supported vouchers, tax credits, or education savings accounts.29 Fourth, these 

components must be bound together by an overarching commitment to equal and 

nondiscriminatory treatment, such that all children have meaningful oppor- 

tunities to obtain both the knowledge and the personal development that an 

education can provide.30 The equality pillar conditions every other pillar by 

 

 22. See Barrera-Rojas, supra note 3, at 357. 

 23. Id. 

 24. See infra Part V (introducing the “holistic right” model). 

 25. See infra Part V. 

 26. See infra Part III. 

 27.  See infra Part III, table 1 (describing universal free and compulsory schooling in the states, with 

variations in maximum age). 

 28. See William S. Koski & Rob Reich, When “Adequate” Isn’t: The Retreat From Equity in Educational 

Law and Policy and Why It Matters, 56 EMORY L.J. 545, 589–93 (2006). 

 29. See infra Part V (discussing the legal parameters of vouchers, education savings accounts, and tax-

credit scholarships). 

 30. See generally G.A. Res. 217 (III) A, Universal Declaration of Human Rights art. 26 (Dec. 10, 1948) 

(declaring education “shall be directed to the full development of the human personality” and “promote 

understanding, tolerance, and friendship”). 
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ensuring that access and quality are realized on nondiscriminatory terms.31 In 

what follows, “access” is assessed by compulsory schooling and availability; 

“quality” by enforceable adequacy standards and outcome proxies; “parental 

liberty” by the scope of recognized rights and lawful choice mechanisms; and 

“equality” by the reach and remedies of nondiscrimination law.32 

Such a four-part vision resonates not only with America’s federalist 

tapestry—where state constitutions, local governance, and a modest yet critical 

federal role interact33—it widens the frame of analysis beyond finance, and 

international human rights norms, where economic and social rights are not 

merely legal goods, but conditions for people to enjoy all their rights to the fullest 

extent.34 International practice serves as a lens for criteria, not as a command to 

adopt uniform institutions.35 In that sense, the international frame functions as a 

taxonomy of state duties—duties of conduct and of result—against which the 

analysis assesses existing U.S. arrangements.36 

Although the United States has not ratified the International Covenant on 

Economic, Social, and Cultural Rights (“ICESCR”),37 the Covenant’s criteria 

help evaluate conditions,38 in particular through the availability, accessibility, 

acceptability, and adaptability benchmarks often summarized as the “4-A” 

framework.39 The Constitution’s silence on a positive right to education, coupled 

with the Rodriguez decision, often obscures these deeper realities.40 Under the 

Covenant, compliance turns on whether states establish and progressively realize 

the requisite conditions.41 It neither prescribes a single institutional model nor 

requires a nationwide, judicially enforceable federal entitlement.42 The United 

States protects nondiscrimination and parental liberty through federal law, and 

 

 31. See Barrera-Rojas, supra note 3, at 383. 

 32. See id. at 375. 

 33. See McUsic, supra note 1, at 311. 

 34. See ICESCR, supra note 5. 

 35. See Barrera-Rojas, supra note 3, at 374. 

 36. Id. at 358. 

 37. The United States signed the ICESCR in 1977 but has never ratified it. See Stewart & Dennis, supra 

note 4, at 465 n.21. 

 38. Some scholars acknowledge that the United States sometimes aligns with the ICESCR norms. See, 

e.g., Barbara Stark, At Last? Ratification of the Economic Covenant as a Congressional-Executive Agreement, 

20 TRANSNAT’L L. & CONTEMP. PROBS. 107, 113 (2011). However, they contend that these measures—while 

reflective of widely accepted values—are uncoordinated, inconsistently supported, and easily reversed. Id. In 

other words, the patchwork nature of these efforts does not provide the stable, comprehensive framework that 

full ratification of the Covenant would ensure. See id.; see also infra Part IV (examining how American law 

partially aligns with ICESCR norms). 

 39. Comm. on Econ., Soc. & Cultural Rts., General Comment No. 13: The Right to Education (Art. 13), 

Off. Of the High Commissioner for Human Rights, ¶ 6, U.N. Doc. E/C.12/1999/10 (Dec. 8, 1999) [hereinafter 

CESCR General Comment No. 13]. 

 40. See Liu, supra note 6, at 337–39 (discussing how the Constitution’s silence on a positive right to 

education—and the Court’s holding in S.A. Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1 (1973)—has constrained 

judicial approaches). 

 41. See CESCR General Comment No. 13, supra note 39, ¶¶ 43–57. 

 42. See id. ¶ 40. 
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every state in the country mandates free and compulsory schooling.43 Many 

courts or legislatures use “adequacy” or “thoroughness” language that pushes 

beyond the bare minimum, and a growing number of states facilitate parental 

choice with scholarships or educational savings accounts that can be used at 

private, including religious, schools.44 Viewed functionally, the United States 

implements core features of access, quality baselines, parental liberty, and 

nondiscrimination,45albeit in a characteristically decentralized fashion.46 This is 

an institutional-fit claim about existing duties and conditions, not an argument 

for direct domestic enforceability of the Covenant.47 

Acknowledging that the United States, in practice, moves closer to a “right 

to education” than commonly assumed, however, begs several more profound 

questions. For instance, does “adequacy” amount to more than equalizing 

funding among public schools, or does it also speak to accountability, 

educational freedoms, and measurable student outcomes?48 How far do states 

need to go in respecting parental prerogatives and religious liberties, especially 

when those freedoms conflict with statutory curriculum mandates, and 

considering the non-neutral nature of education as a right?49 And is there a place 

for “pluralism,” in the sense that states affirmatively support not only district-run 

schools but also a wide variety of nonprofit, faith-based, or independent 

institutions, consistent with both the First Amendment and robust parental 

liberties recognized under the Fourteenth Amendment?50 The core problem is 

how to integrate adequacy, quality, family agency, and equality into a single 

framework rather than four isolated silos. Part V specifies falsifiable indicators 

for each pillar so that disagreement can be resolved on evidence rather than 

intuition. 

This Article situates these questions within a framework that underscores 

how the state’s obligation to provide a robust education need not be at odds with 

individuals’ freedom to design or select specialized schooling—nor must it 

remain confined to a debate about dollars in the public system.51 This Article 

adopts that integrated frame. It argues that a holistic right to education requires 

recognizing that the same states constitutionally tasked with “thorough and 

efficient” school systems can—and in some instances do—empower families to 

pursue alternative pathways, so long as these alternatives meet basic quality 

 

 43. See Nicole Stelle Garnett & John Schoenig, The Law of Parental Choice, in HANDBOOK OF RESEARCH 

ON SCHOOL CHOICE 46, 47 (Mark Berends, Ann Primus & Matthew G. Springer eds., 2d ed. 2020). 

 44. See infra Part III. 

 45. Stark, supra note 38, at 113–16. 

 46. Cf. Richard W. Garnett, Taking Pierce Seriously: The Family, Religious Education, and Harm to 

Children, 76 NOTRE DAME L. REV. 109, 112–13 (2000) (highlighting America’s pluralistic educational tradition). 

 47. See infra Section IV.C. 

 48. See Jared S. Buszin, Beyond School Finance: Refocusing Education Reform Litigation to Realize the 

Deferred Dream of Education Equality and Adequacy, 62 EMORY L.J. 1613, 1619–20 (2013). 

 49. See, e.g., Mozert v. Hawkins Cnty. Bd. of Educ., 827 F.2d 1058, 1060 (6th Cir. 1987). 

 50. See Zelman v. Simmons-Harris, 536 U.S. 639, 652–53 (2002) (upholding Cleveland’s voucher 

program and clarifying the permissible boundaries for religious schools participating in publicly funded choice). 

 51. See infra Part VI (proposing a more holistic approach). 
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standards.52 Indeed, recent Supreme Court rulings, from Trinity Lutheran53 to 

Espinoza54 to Carson v. Makin,55 suggest that once a state chooses to fund private 

options, it cannot exclude religious institutions solely because of their religious 

character.56 Combined with earlier foundational precedents like Pierce, these 

rulings set the stage for a right to education that includes parental freedom as an 

essential facet, rather than a peripheral afterthought.57 When states lawfully fund 

alternatives that satisfy baseline standards, parental choice is part of the right’s 

content.58 Recent litigation, including disputes about religious charter operators 

and parental opt outs, illustrates how access, quality, parental liberty, and 

equality interact within public and charter settings.59 

This Article proceeds in four Parts. Part II shows how federal 

jurisprudence, notably San Antonio Independent School District v. Rodriguez, 

narrowed one federal pathway and explains why that narrowing does not end the 

analysis. It begins by tracing the Supreme Court’s refusal to characterize 

education as “fundamental” and explains how that stance calcified an exclusively 

“adequacy”-oriented framework in school-funding litigation.60 Part II next 

examines how federal statutory interventions (e.g., ESEA, Higher Education 

Act) create a partial “national strategy” that, although important, primarily 

channels funding and accountability requirements without addressing the 

inherently non-neutral, value-laden dimensions of education. Finally, Part II 

highlights the tension between parental liberties—recognized in Meyer, Pierce, 

and Yoder—and the state’s obligation to provide public education, setting the 

stage for why genuine educational freedoms must be integral to any holistic right 

to education in America. 

Part III shifts focus to the states, illustrating how a patchwork of 

constitutional clauses, statutes, and judicial rulings provides fertile ground for a 

more robust vision of the right to education. It begins by surveying compulsory 

and free education provisions, demonstrating that while all fifty states impose a 

duty to maintain a system of public schools, their definitions of “adequacy” often 

hinge narrowly on finance.61 The Part then unpacks how many states go beyond 

 

 52.  See, e.g., Carson v. Makin, 596 U.S. 767, 780–81 (2022). 

 53. Trinity Lutheran Church of Columbia, Inc. v. Comer, 582 U.S. 449, 463 (2017). 

 54. Espinoza v. Mont. Dep’t of Revenue, 591 U.S. 464, 484–85 (2020). 

 55. 596 U.S. at 781–82. 

 56. Espinoza, 591 U.S. at 487. 

 57. Pierce v. Soc’y of the Sisters, 268 U.S. 510, 534–35 (1925); Wisconsin v. Yoder, 406 U.S. 205, 233 

(1972). 

 58. See Espinoza, 591 U.S. at 474. 

 59. See St. Isidore of Seville Cath. Virtual Sch. v. Drummond, 145 S. Ct. 1916, 1916 (No. 24–396, 2025) 

(per curiam). St. Isidore of Seville Catholic Virtual Charter School v. Drummond, though technically a free 

exercise case, directly tested whether religious operators may run charter schools, raising the possibility of an 

“overtly religious charter” that merges public funding with religious instruction under a single institutional 

umbrella, but at the same time, providing more opportunities to the families in Oklahoma. See also Mahmoud v. 

Taylor, 606 U.S. 522, 550 (2025). Mahmoud v. Taylor confronted whether parents have a right to opt-out of their 

elementary-aged children from particular readings about sex and gender, claiming religious objections. 

 60. See infra Section II.A. 

 61. See infra Section III.A. 
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funding to adopt or at least permit broader policies—vouchers, tax credits, and 

education savings accounts—that directly address the non-neutral nature of 

education by empowering families to align schooling with moral, religious, or 

cultural values. Many jurisdictions pair that duty with quality standards and 

lawful choice mechanisms.62 Through analyzing this evolution in state-level 

experimentation, Part III underscores how financing alone cannot fully realize a 

holistic right to education, particularly one that accounts for parental authority, 

diverse educational options, and quality benchmarks.  

Part IV situates this evolving state-based legal landscape internationally, 

measuring how closely U.S. law—despite lacking a federally recognized 

“fundamental” right—aligns with the International Covenant on Economic, 

Social, and Cultural Rights. Part IV uses ICESCR criteria to evaluate conditions 

rather than federal causes of action. It begins by defining the ICESCR’s core 

obligations, including free primary education and nondiscrimination, and 

recognizing family agency within educational governance.63 Part IV then 

demonstrates how the decentralized structure of American education can actually 

meet, or at least echo, these international standards when viewed holistically. 

Drawing on legal pluralism principles, it argues that the state constitutional 

obligation to fund public schools, paired with the protected freedom to choose 

schooling alternatives, substantially satisfies the ICESCR’s mandate, as long as 

courts and policymakers acknowledge education’s morally non-neutral 

character, and thus incorporate robust parental rights and diverse educational 

pathways into the regulatory framework.64 

Later, Part V brings these threads together to propose a blueprint for a 

“holistic right to education” that respects the American system’s dual 

commitments to public provision and individual liberty. It starts by showing how 

judicial doctrines and legislative initiatives could expand beyond a myopic focus 

on funding equity to tackle deeper issues of quality, curriculum, and the moral 

formation of students.65 Highlighting states that have pioneered school-choice 

measures and more precise academic standards, this Part argues that a more 

coherent national or common vocabulary for state and federal actors can 

harmonize public school adequacy objectives with meaningful parental freedom. 

Finally, Part V presents a comparative ranking of the fifty states based on their 

constitutional mandates, compliance, qualitative measures, compulsory 

education, and school-choice programs, illustrating that—even within a 

decentralized model—ample foundations exist for an integrated right to edu- 

cation that is neither morally neutral nor exclusively finance-based. 

By contextualizing these interconnected elements, this Article reframes 

how scholars, judges, and policymakers might engage the perennial question: 

“Does the United States recognize education as a right?” The answer, in short, is 

 

 62. See infra Section III.B. 

 63. See infra Part IV. 

 64. See infra Part IV. 

 65. See infra Part V. 
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far more nuanced—and more affirming—than a single federal judicial precedent 

might suggest. Ultimately, American law harbors the very tools, within a 

federalist system of shared authority, needed to construct a broad, rights-based 

educational framework if courts and legislatures move beyond the narrow 

“public-funding” lens and integrate state provision, measurable quality, family 

agency, and equality into a single, articulated right. 

II. THE U.S. CONSTITUTIONAL AND NATIONAL POLICY LANDSCAPE OF 

AMERICAN EDUCATION 

First of all, it is necessary to map how federal constraints and funding 

channels interact with state constitutional duties and parental-liberty 

jurisprudence within a four-pillar, conditions-based frame: access, quality base- 

lines, parental liberty and choice, and nondiscrimination.66 

This Part begins by examining decades of federal jurisprudence that have 

confined the legal meaning of “education rights” to a purely financial question 

before the courts. In San Antonio Independent School District v. Rodriguez,67 the 

Supreme Court declined to recognize a “fundamental interest” in education, 

effectively rejecting the examination of Texas laws under strict scrutiny 

concerning inequalities in public school funding.68 By focusing its analysis on 

whether the United States Constitution mandates strict equality in fiscal 

resources, Rodriguez set the tone for a discussion centered on budgets, local 

property tax schemes, and state-level funding formulas.69 This narrow 

perspective has, in turn, overshadowed other potential dimensions of 

education—such as access, quality, and broader freedoms—by reducing 

constitutional discussions to questions of adequacy and equity in dollars alone.70 

Beyond Rodriguez, education federal governance is shaped by key 

constitutional provisions and statutory laws establishing overarching principles 

for equality and nondiscrimination, parental rights, and strategic national 

priorities. The Equal Protection Clause of the Fourteenth Amendment, as 

interpreted in landmark cases such as Brown v. Board of Education,71 prohibits 

discriminatory practices in education, affirming that all students are entitled to 

equal access to educational opportunities.72 Federal recognition of parental rights 

further emphasizes the crucial role of families in determining their children’s 

educational paths, as illustrated in cases like Pierce v. Society of Sisters and 

Meyer v. Nebraska, which are not without criticism regarding their practical 

implementation, as discussed in the following paragraphs.73 In addition to 

 

 66. See sources cited supra notes 27–36 and accompanying text. 

 67. 411 U.S. 1 (1973). 

 68. Id. at 18–44. 

 69. See id. at 40–55. 

 70. See infra Section III.A. 

 71. Brown v. Bd. of Educ., 347 U.S. 483, 493 (1954). 

 72. Id. 

 73. 268 U.S. 510, 534–35 (1925); 262 U.S. 390, 400 (1923). 
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constitutional provisions, Congress has enacted statutory measures that direct 

national education policy, including the Elementary and Secondary Education 

Act (“ESEA”), now reauthorized as the Every Student Succeeds Act (“ESSA”), 

which outlines federal funding and accountability standards.74 Together, these 

constitutional principles and statutory frameworks provide a foundation for 

ensuring fairness, advancing parental choice, and promoting educational 

achievement across the nation. 

Finally, this Part explores the interplay between parental liberties and the 

federal legal system—a relationship initially affirmed in Meyer, Pierce, and 

Yoder, which recognized parents’ rights to direct their children’s upbringing free 

from excessive state interference. Yet subsequent decisions largely subsumed 

these liberties within public school mandates, curtailing opt-outs and limiting 

parental input when curriculum conflicts arose.75 In practice, these doctrinal 

constraints leave parental rights on the periphery of the education debate—

reinforcing the modern tendency to view “education rights” primarily through 

the lens of public school finance and marginalizing a broader, more substantive 

concept of educational freedom.76 

The following Sections will provide a detailed examination of the 

constitutional provisions, landmark cases, and statutory frameworks that 

structure education at the federal tier and how they interact with state 

constitutional duties. 

A. Beyond Funding: Reassessing the Federal Constraints Within a 

Conditions-Based Right 

Courts and scholars frequently begin the conversation about educational 

rights by turning to San Antonio Independent School District v. Rodriguez, using 

it as shorthand for “no federal right to education.”77 Yet this Section argues that 

Rodriguez only addressed funding disparities under the Equal Protection Clause. 

By framing education narrowly as a public finance question, the debate has 

sidelined the more profound reality that education itself is not morally neutral78 

and that the Constitution, when viewed alongside state constitutions, parental 

liberties, and qualitative expectations, can support a broader, more holistic claim 

to education.79 The argument here concerns the federal piece of that broader 

construction; it does not posit a new federal cause of action.80 This Section thus 

sets the stage for revisiting the conventional wisdom about education’s “non-

fundamental” status at the federal level. 

 

 74. Elementary and Secondary Education Act (ESEA), Pub. L. No. 89–10, 79 Stat. 27 (1965). 

 75. See Mahmoud v. Taylor, 606 U.S. 522, 530 (2025). 

 76. Education and the Law: State Interests and Individual Rights, 74 MICH. L. REV. 1373, 1375 (1976) 

[hereinafter Education and the Law]. 

 77. San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1, 58 (1973). 

 78. Id. at 56. 

 79. Id. at 56–57. 

 80. See supra Section II.A. 
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The seminal case regarding the right to equal education is Brown v. Board 

of Education (1954).81 This is actually the most famous case regarding education 

worldwide.82 It consolidated several different cases where Black children were 

denied admission to certain public schools based on laws allowing public 

education to be segregated by race.83 The Court held that “separate but equal”84 

facilities are inherently unequal and violate the Equal Protection Clause of the 

Fourteenth Amendment.85 This ruling mandated the desegregation of schools 

across America and set the stage for integration, marking a crucial point in the 

civil rights movement.86 

However, in San Antonio Independent School District v. Rodriguez (1973), 

the Supreme Court ruled that education was not a “fundamental interest” under 

the Federal Constitution87 in the same context of equal-protection analysis. The 

plaintiffs had argued that Texas’ system of financing public education, based 

largely on local property taxes, resulted in idisparities in funding between 

wealthy and poor districts.88 The Court found that this system did not violate the 

Equal Protection Clause, essentially stating that unequal funding does not 

necessarily imply unconstitutional educational practices.89 In this way, the 

concept of educational adequacy in the United States initially emerged as linked 

to “school finance” in Rodriguez.90 This limited vision establishes that financial 

 

 81. As a road to Brown v. Board of Education, we can mention the following case law: Pearson v. Murray, 

182 A. 590, 590 (Md. App. Ct. 1936); Missouri ex rel. Gaines v. Canada, 305 U.S. 337, 354 (1938); Sweatt v. 

Painter, 339 U.S. 629, 636 (1950); and McLaurin v. Oklahoma State Regents for Higher Educ., 339 U.S. 637, 

642 (1950). 

 82. See Richard J. Goldstone & Brian Ray, The International Legacy of Brown v. Board of Education, 35 

MCGEORGE L. REV. 105, 105 (2004). 

 83. See supra note 81 and accompanying text. 

 84. Plessy v. Ferguson, 163 U.S. 537, 551–52 (1896). Justice Henry Billings Brown, writing the majority 

opinion, stated that: 

The object of the [Fourteenth] amendment was undoubtedly to enforce the [absolute] equality of the two 

races before the law, but, in the nature of things, it could not have been intended to abolish distinctions 

based upon color, or to enforce social, as distinguished from political, equality. . . . If one race be inferior 

to the other socially, the constitution of the United States cannot put them upon the same plane. 

 85. The 14th Amendment of the United States Constitution establishes that  

[n]o State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the 

United States; nor shall any State deprive any person of life, liberty, or property, without due process of 

law; nor deny to any person within its jurisdiction the equal protection of the laws. 

(emphasis added). U.S. CONST. amend. XIV, § 1. 

 86. See Michael W. Combs & Gwendolyn M. Combs, Revisiting Brown v. Board of Education: A Cultural, 

Historical-Legal, and Political Perspective, 47 HOWARD L. J. 627, 627 (2005). 

 87. San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1, 32 (1973). 

 88. Id. at 11. 

 89. Id. at 28–29. 

 90. See MICHAEL A. REBELL, COURTS & KIDS: PURSUING EDUCATIONAL EQUITY THROUGH THE STATE 

COURTS 147 (2019) (tracing the emergence of modern “educational adequacy” standards out of state school-

finance litigation in the wake of San Antonio Indep. Sch. Dist. v. Rodriguez) [hereinafter REBELL, COURTS AND 

KIDS]. 
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adequacy would be a starting point—and an inevitable—for achieving good 

quality in public schools only.91 

In Rodriguez, the Court held that “[e]ducation, of course, is not among the 

rights afforded explicit protection under our Federal Constitution.”92 “Nor. . .do 

we find any basis for saying that is implicitly so protected.”93 Although the Court 

concluded there was no constitutional right to education, for some scholars, the 

content of this conclusion is unclear.94 As Prof. Michael Katz states, two critical 

questions remain open: “What was there no constitutional right to? Moreover, 

what kind of right was being denied?”95 After analyzing the impact of the 

Rodriguez decision, many scholars concluded that fundamental rights analysis 

was not viable in a school setting.96 

The previous approach is flawed but also limited. Rodriguez is a case that 

only addresses whether a public education funding system, predominantly based 

on local property taxes, becomes unconstitutional due to significant disparities 

between affluent and underfunded school districts.97 To resolve this issue, the 

Court needed to determine if education was not a fundamental interest under the 

substantive due process clause of the Fourteenth Amendment, thus deciding 

whether or not to apply strict scrutiny. Then, it is more of an equal protection 

case rather than whether a “positive right” to education is a fundamental interest 

under the Fourteenth Amendment.98 

Conceptualizing “positive rights” and “negative rights” becomes essential 

at this point. 

Positive rights require states to take proactive steps to fulfill specific 

entitlements, such as providing education.99 Many foreign constitutions 

explicitly enshrine positive rights.100 In contrast, the U.S. Constitution does not 

expressly include positive rights, and the U.S. Supreme Court has maintained 

that the federal Constitution does not impose an obligation on the government to 

 

 91. Another report establishes that educational adequacy in the twenty-first century must be directed to 

ensuring college education in order to prepare self-sufficient persons. See Anthony P. Carnevale, Artem Gulish 

& Jeff Strohl, Educational Adequacy in the Twenty-First Century, THE CENTURY FOUND. (May 2, 2018), https:// 

tcf.org/content/report/educational-adequacy-twenty-first-century/ [https://perma.cc/LRH6-P7HK]. 

 92. 411 U.S. 1, 35 (1973). 

 93. Id. 

 94. See Michael S. Katz, Is There a Right to Education? A Philosophical Analysis Through U.S. Lenses, 

in EDUCATION, DEMOCRACY, AND THE MORAL LIFE 31 (2009). 

 95. Id. at 39. 

 96. See Stuart Biegel, Reassessing the Applicability of Fundamental Rights Analysis: The Fourteenth 

Amendment and the Shaping of Educational Policy After Kadrmas v. Dickinson Public Schools, 74 CORNELL L. 

REV. 1078, 1081 (1989). 

 97. Id. 

 98. Dustin Coffman, Pathways to Justice: Positive Rights, State Constitutions, and Untapped Potential, 

24 MARQ. BEN & SOC. WELFARE L. REV. 181, 181 (2023). 

 99. Id. 

 100. It is important to note that the discussion surrounding positive and negative rights in the United States 

is unique, given that the structure, nature, treatment, interpretation, and application of fundamental rights in the 

U.S. diverge from their treatment in much of the world, especially under European and Latin American 

frameworks. Id. 
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provide such benefits to its citizens.101 Nonetheless, as a fundamental aspect of 

the nation’s federalist system, individual states are not constrained solely by the 

federal Constitution.102 They may adopt their own provisions to protect and 

promote positive rights.103 In this way, American federalism allocates primary 

responsibility to provide education to the states.104 The Tenth Amendment 

reserves powers not delegated to the federal government to the states, allowing 

them to structure their educational systems according to local needs and 

priorities.105 

On the other hand, the U.S. Constitution is primarily structured to secure 

negative rights—such as equal protection, nondiscrimination, and parental rights 

designed solely to prevent undue governmental interference.106 These rights are 

inherently defensive, serving primarily to restrain the government from taking 

actions that would infringe upon them.107 In this context, negative rights act as 

crucial limits on state power, providing indispensable protection for individuals 

and serving as a collective safeguard for society.108  

In this sense, Rodriguez is not—and cannot become—a case seeking to 

guarantee a positive right to education under the federal Constitution.109 Instead, 

it is an equal protection case claiming discrimination within the public school 

system in Texas across the various school districts.110 That’s all. The conditions-

based account therefore treats Rodriguez as narrowing one federal pathway while 

leaving intact other sources—state constitutional duties and federal non- 

discrimination and liberty constraints—that together supply right-constituting 

conditions.111 

Continuing with this logic of guaranteeing a framework of nondis- 

crimination in public schools, in 1982, Plyler v. Doe addressed the issue of 

whether states could deny free public education to children who were illegal 

immigrants, again under the equal protection doctrine.112 The Supreme Court 

struck down a Texas statute that denied funding for education to these children, 

 

 101. For discussing this topic in the United States, see id. 

 102. Id. at 203–04. 

 103. Id. at 181. 

 104. See Cumming v. Richmond Cnty. Bd. of Educ., 175 U.S. 528, 545 (1899) (“[T]he education of the 

people in schools maintained by state taxation is a matter belonging to the respective states, and any interference 

on the part of Federal authority with the management of such schools cannot be justified except in the case of a 

clear and unmistakable disregard of rights secured by the supreme law of the land.”). 

 105. See Horton v. Meskill, 332 A.2d 113, 115 (Conn. Super. Ct. 1974); State v. Haworth, 23 N.E. 946, 948 

(Ind. 1890). The plenary power of the states derives from the tenth amendment of the United States Constitution, 

which reserves all powers not specified in the Constitution to the states. Haworth, 23 N.E. at 948. Because the 

Constitution is silent on the issue of education and because it does not prohibit the states from maintaining public 

education systems, the Tenth Amendment effectively reserves public education to state control. Id. 

 106. See Coffman, supra note 98 at 186.  

 107. Id.  

 108. Id.  

 109. See San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1, 4–6 (1973). 

 110. See id. 

 111. See id. 

 112. 457 U.S. 202, 205(1982). 
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arguing that the policy imposed an undue burden on a discrete group of children 

and was not justified by a substantial state interest, thereby violating the Equal 

Protection Clause.113  

As noted, American courts have often emphasized finance and equal 

protection in public systems.114 A Sixth Circuit panel in 2020 briefly recognized 

a “right to literacy” in Detroit, but the decision was vacated after settlement; it 

was not a binding recognition of a federal education right, and instead illustrated 

the finance-centric frame of recent litigation.115 Even though this focus has 

helped clarify issues of equity and access to public education, it also reveals a 

narrow understanding of what the right to education might entail. This 

perspective is contrasted in Part IV of this Article, which discusses how 

international norms underscore that education must integrate parental values and 

moral formation—dimensions only partially addressed by the U.S. Supreme 

Court. To keep the four pillars integrated, this Part cross-references how equality 

and funding interact with parental-choice rules: once a state funds private 

options, Free Exercise decisions such as Espinoza and Carson condition access 

to those options on equal terms. 

This limited approach does not capture the more nuanced reality that the 

right to education is both multifaceted and deeply entwined with broader 

principles of individual freedom.116 By concentrating on state-run schooling, the 

courts have often overlooked the complexity and breadth of the right to education 

in its fullest sense.117 Equally important, this scholarship’s common wisdom may 

obscure other vital dimensions of a genuinely holistic right to education. Parents, 

for instance, have a right to seek out forms of schooling distinct from those 

offered by the government, as well as a right to raise their children in accordance 

with their religious convictions.118 Alongside these parental prerogatives stands 

the equally significant freedom of private institutions to create and operate 

schools without undue state interference.119 

Why must providing education and quality measures be interconnected 

with parental rights and school-choice options? Parental freedoms are essential 

 

 113. Id. at 230. 

 114. Gary B. v. Whitmer, 957 F.3d 616, 648–49 (6th Cir.), vacated, 958 F.3d 1216 (6th Cir. 2020) (mem.). 

 115.  Id. The case was settled before it could be reviewed by the Supreme Court. Following the Sixth 

Circuit’s ruling recognizing a fundamental right to a basic minimum education (interpreted as access to literacy), 

the state of Michigan reached a settlement agreement with the plaintiffs. Governor Whitmer and Plaintiffs 

Announce Settlement in Landmark Gary B. Literacy Case, GOV. GRETCHEN WHITMER (May 14, 2020), https:// 

www.michigan.gov/whitmer/news/press-releases/2020/05/14/governor-whitmer-and-plaintiffs-announce-settle- 

ment-in-landmark-gary-b--literacy-case [https://perma.cc/7WQY-RL82]. As part of the settlement, the state 

committed to providing funding and support to improve education conditions in public schools only, effectively 

mooting the case and preventing further appellate review. Id. 

 116. See Carson v. Makin, 596 U.S. 767, 789 (2022); Espinoza v. Mont. Dep’t of Revenue, 591 U.S. 464, 

489 (2020). 

 117. See Carson, 596 U.S. at 789; Espinoza, 591 U.S. at 489. 

 118. See Pierce v. Soc’y of Sisters, 268 U.S. 510, 34–35 (1925); Wisconsin v. Yoder, 406 U.S. 205, 213–

24 (1972). 

 119. See Pierce, 268 U.S. at 536. 
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to understanding education as a morally infused enterprise rather than a merely 

technical process.120 A system that simply provides classrooms, teachers, and 

textbooks—an approach that is, by its nature, aseptic—fails to capture the 

inherent moral, cultural, and religious dimensions of education.121 Education is 

not merely the transmission of factual knowledge but also the formation of 

character, values, and social identity.122 By retaining the freedom to direct their 

children’s moral and religious upbringing, parents ensure that education remains 

responsive to the diverse ethical commitments and cultural traditions of 

families.123 This parental involvement acts as a vital counterbalance to uniform, 

state-imposed curricula that might otherwise neglect the nuanced and pluralistic 

values that shape individual communities.124 In this way, protecting parental 

rights is a safeguard against undue governmental intrusion and a cornerstone for 

achieving a holistic right to education—one that embraces both the material and 

the moral imperatives essential to nurturing well-rounded citizens.125 

Through this lens, the unique constitutional framework of the Bill of Rights 

in the United States, which lacks explicit positive rights for citizens within the 

U.S. Constitution126 and simultaneously shows significant deference to state 

powers to do so, collectively illustrates how, under a legally pluralistic approach, 

the United States has developed a distinct model for recognizing the right to 

education.127  This model ensures the availability of public education, articulates 

its limits and, and encompasses educational standards, parental rights, and 

school-choice programs for American families.128 Read in conditions-based 

terms, the federal tier supplies equality and liberty constraints and funding 

channels, while state constitutions supply the positive duty and most quality and 

choice architecture.129 

B. The Residual Role of the Federal Government in the Educational 

Provision 

The federal government still plays a significant role in guiding educational 

policy. This Section explains how Congress advances toward a “national 

 

 120. Meyer v. Nebraska, 262 U.S. 390, 403 (1923). 

 121. See Yoder, 406 U.S. at 234–35.  

 122. See id. 

 123. See id. 

 124. See Pierce, 268 U.S. at 534–35.  

 125. See id. at 535 (“The child is not the mere creature of the state; those who nurture him and direct his 

destiny have the right, coupled with the high duty, to recognize and prepare him for additional obligations.”). 

 126. See Coffman, supra note 98 at 190–91 (citing Anna Maria Gabrielidis, Human Rights Begin at Home: 

A Policy Analysis of Litigating International Human Rights in U.S. State Courts, 12 BUFF. HUM. RTS. L. REV. 

139, 140 (2006)). 

 127. The Tenth Amendment to the United States Constitution was ratified on December 15, 1791. It makes 

clear that any powers that are not specifically given to the federal government nor withheld from the states are 

reserved to those respective states or to the people at large. U.S. CONST. amend. X.  

 128. See Meyer v. Nebraska, 262 U.S. 390, 402–03 (1923); Pierce, 268 U.S. at 534; Yoder, 406 U.S. at 

234–36. 

 129. See discussion supra Section II.A. 
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strategy” for K-1 and higher education. While such legislation focuses on 

standards, accountability, and funding, it also reveals how deeper questions—

about values, content, and parental roles—have historically been left to state and 

local authorities.130 This reinforces education’s non-neutral nature and the need 

to integrate moral, cultural, and familial considerations.131 

Consistent with the conditions-based model, the federal role primarily 

conditions access and equality through funding and civil-rights baselines, while 

the states carry the positive duty to provide schooling and to define most quality 

metrics and lawful choice mechanisms.132 

The United States has developed a federal framework to support a broad 

national policy block, even though it does not exist in the highly centralized form 

seen in some other nations.133 Federal statutes and policy decisions have largely 

shaped this approach to boost access to quality education across all levels, from 

fundamental literacy to higher education.134 One of the earliest cornerstones was 

the Elementary and Secondary Education Act (“ESEA”) of 1965, which 

introduced significant federal funding for local public schools, particularly those 

serving low-income populations.135 This legislation was later reauthorized 

multiple times, most notably as the No Child Left Behind Act136 and, more 

recently, the Every Student Succeeds Act, reflecting the federal government’s 

sustained commitment to improving public education nationwide.137 

In tandem with efforts to strengthen K-12 education, the federal 

government has also made higher education more accessible. The Higher 

Education Act of 1965 paved the way for federal grants, loans, and work-study 

programs that opened the doors of colleges and universities to millions of 

Americans.138 Over time, additional national policy decisions—such as the 

creation of Pell Grants—further expanded access to postsecondary education, 

making it more affordable for students from diverse socioeconomic back- 

grounds.139 Alongside these measures, federal agencies fund research grants, 

support community college programs, and promote job training initiatives, 

demonstrating a consistent focus on broadening higher education oppor- 

tunities.140 

 

 130. See discussion infra Section II.B. 

 131. See Pierce, 268 U.S. at 535. 

 132. See discussion infra Section II.B. 

 133. See infra notes 135–37 and accompanying text. 

 134. See infra notes 135–37 and accompanying text. 

 135. Elementary and Secondary Education Act of 1965, Pub. L. No. 89-10, 79 Stat. 27 (codified as amended 

in scattered sections of 20 U.S.C.). 

 136. No Child Left Behind Act of 2001, Pub. L. No. 107-110, 115 Stat. 1425 (codified as amended in 

scattered sections of 20 U.S.C.). 

 137. Every Student Succeeds Act, Pub. L. No. 114-95, 129 Stat. 1802 (2015) (codified as amended in 

scattered sections at 20 U.S.C.). 

 138. Higher Education Act of 1965, Pub. L. No. 89-329, 79 Stat. 1219 (codified in scattered sections of 20 

U.S.C.). 

 139. Higher Education Act of 1965, ch. 20, 28 Stat. (codified as amended at 20 U.S.C. §§ 1070a et seq.). 

 140. See id. 
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Moreover, national strategies have addressed fundamental education in 

multiple ways. For instance, the federal government provides funding streams 

for adult education and literacy programs through grants administered by the 

United States Department of Education.141 While many of these programs rely 

on cooperation with states and local entities, their establishment and design come 

from overarching federal statutes and policy goals.142 

It is important to note, however, that under the United States Constitution, 

the primary authority over K-12 education belongs to state and local 

governments.143 The federal role, therefore, operates mainly through targeted 

funding, setting broad standards or guidelines, and ensuring compliance with 

national mandates rather than prescribing uniform curricular or administrative 

policies.144 In practice, this balance means that national education strategies do 

exist—shaped by statutes such as the ESEA, the Higher Education Act, and 

various federal policy decisions—yet their implementation remains partially 

decentralized, reflecting the constitutional framework that empowers states and 

localities to adapt these strategies to their specific needs.145 

In this way, a clear national education strategy for primary, secondary, and 

higher education ensures access and mandates attendance, thereby promoting the 

right to education.146 In some states, additional provisions allow adults and older 

students to continue their education free of charge, addressing broader social and 

economic needs and supporting a vision of inclusive, lifelong learning.147 

C. Parents as the First Educators Under the Federal Constitution 

If education were purely about delivering neutral information, minimal 

funding and access provisions could satisfy the federal legal framework.148 Yet 

Supreme Court cases such as Meyer, Pierce, and Yoder underscore that parents 

hold constitutionally protected liberties to direct their children’s educational 

paths, including moral and religious formation.149 This Section elaborates on 

how these precedents, although originally focused on “negative” liberties, 

support a richer understanding that education is inextricably linked to familial 

 

 141.  See, e.g., U.S. DEP’T OF EDUC., FISCAL YEARS 2022–2026 STRATEGIC PLAN 3 (2022).  

 142. Id. at 15–16. 

 143. See Cumming v. Richmond Cnty. Bd. of Educ., 175 U.S. 528, 545 (1899) (“[T]he education of the 

people in schools maintained by state taxation is a matter belonging to the respective states, and any interference 

on the part of Federal authority with the management of such schools cannot be justified except in the case of a 

clear and unmistakable disregard of rights secured by the supreme law of the land.”). 

 144. See id.  

 145. Elementary and Secondary Education Act (ESEA) P.L. 89-10, 79 Stat. 27 (1965), Pub. L. No. 89-10, 

79 Stat. 27; Higher Education Act of 1965, Pub. L. No. 89-329, 79 Stat. 1219. 

 146. Barrera-Rojas, supra note 3 at 375. 

 147. See MONT. CONST. art. X, § 3. 

 148. San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1, 37 (1973). But see Meyer v. Nebraska 262 

U.S. 390, 400 (1923). 

 149. See Meyer, 262 U.S. at 400; Pierce v. Soc’y of Sisters, 268 U.S. 534, 535 (1925); Wisconsin v. Yoder, 

406 U.S. 205, 233 (1972). 
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and cultural values—an understanding that must be reckoned with in any holistic 

right-to-education discourse. 

Unlike the right to education—or public education—parental rights have 

already been recognized under the Fourteenth Amendment of the U.S. 

Constitution as a component of the Due Process Clause and later under the Free 

Exercise Clause in the First Amendment.150 This is interesting considering the 

synergistic and necessary relationship between parental rights and religious 

freedom—not just in the United States—which might have led one to believe 

that the early cases mainly focused on religious freedom issues.151 

The first case in which the Supreme Court recognized a constitutional right 

of parents, Meyer v. Nebraska,152 held that the unconstitutionality of the “Siman 

Act,” a 1919 Nebraska law prohibiting the use of minority languages as a medium 

of instruction in schools, violated the Due Process Clause of the Fourteenth 

Amendment to the United States Constitution.153 

This foundational decision for parental rights was delivered after a teacher 

was fined under a Nebraska law for teaching German to a child who had not yet 

completed eighth grade.154 The Supreme Court ruled that the law was 

unconstitutional as it interfered with the rights of teachers and parents to 

determine children’s education.155  

Only two years later, Pierce v. Society of Sisters held under the Due Process 

Clause of the Fourteenth Amendment that the liberty of parents to direct the 

upbringing and education of their children forecloses any general power of the 

state to compel attendance at public schools exclusively.156 The Supreme Court 

addressed an Oregon law requiring all children to attend public schools.157 As a 

result, a private school, the Society of Sisters, challenged the law, claiming it 

would effectively destroy private education and infringe upon their economic 

interests and the rights of parents.158 The Court held that the statute unreasonably 

interfered with the liberty of parents and guardians to direct the upbringing and 

education of children under their control.159 A critical aspect of this decision is 

that Pierce v. Society of Sisters shaped the dialogue on private versus public 

 

 150. See Nicole Stelle Garnett & John Schoenig, The Law of Parental Choice, in HANDBOOK OF RESEARCH 

ON SCHOOL CHOICE 47 (Mark Berends, Ann Primus & Matthew G. Springer ed., 2020). 

 151. See Meyer, 262 U.S. at 400. 

 152. Id. 

 153. Id. at 401. 

 154. Id. at 396–97. 

 155. Id. at 402. (establishing that “the means adopted, we think, exceed the limitations upon the power of 

the State and conflict with rights assured to plaintiff in error. The interference is plain enough, and no adequate 

reason therefor in time of peace and domestic tranquility has been shown.”). 

 156. Pierce v. Soc’y of Sisters, 268 U.S. 510, 534–35 (1925). 

 157. Id. at 530–31.  

 158. Id. at 532. 

 159.  Id. at 534–35 (deciding “[u]nder the doctrine of Meyer v. Nebraska, 262 U. S. 390, we think it entirely 

plain that the Act of 1922 unreasonably interferes with the liberty of parents and guardians to direct the 

upbringing and education of children . . . .) (citation ommitted).” 
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schooling, emphasizing the protection of parental choice, which is a core aspect 

of this research analysis.160 

Almost fifty years later, the Supreme Court delivered a decision in 

Wisconsin v. Yoder.161 This case is the most direct approach to the relationship 

between parents’ rights and the First Amendment of the United States 

Constitution and the limits of the government to interfere in children’s 

education.162 The case involved Amish parents who argued that compulsory 

education past eighth grade was contrary to their religious beliefs and way of 

life.163 The Supreme Court recognized that forcing Amish children to attend 

school beyond eighth grade violated the constitutional right of parents to direct 

the religious upbringing of their children.164 In this sense, 

the Court’s holding in Pierce stands as a charter of the rights of parents to 
direct the religious upbringing of their children. And, when the interests of 
parenthood are combined with a free exercise claim of the nature revealed 
by this record, more than merely a “reasonable relation to some purpose 
within the competency of the State” is required to sustain the validity of 
the State’s requirement under the First Amendment.165 

In Yoder, the Court explicitly demonstrated that conflicts concerning the 

right to receive an education, the content of that education, and parental authority 

ultimately boil down to a struggle over who should serve as the primary 

educator—the state or the parents.166 Rather than centering on whether a right to 

education exists (a point that the federal Constitution does not affirm as 

fundamental), the real issue is about who holds the power to decide what is 

taught, where children are educated, and how their learning is structured.167 

Yoder raises critical questions about the proper allocation of authority: should 

the government impose curricular content and dictate educational settings, or 

should parents retain the prerogative to guide their children’s moral, cultural, and 

 

 160. While this work does not focus on parental rights from the perspective of school choice between private 

schools or homeschooling, this has been a prolific area of debate in the United States. The Supreme Court has 

addressed critical issues surrounding vouchers (Zelman v. Simmons-Harris, 536 U.S. 639, 639 (2002)) and school 

choice, including the funding of religious schools in tuition assistance programs (Carson v. Makin, 596 U.S. 767, 

795 (2022)). Additionally, the evolving legal framework of charter schools has highlighted questions about their 

public or private nature and their role in school choice. For a comprehensive analysis of parental choice in 

education, see Nicole Stelle Garnett & John Schoenig, The Law of Parental Choice, in HANDBOOK OF RESEARCH 

ON SCHOOL CHOICE 68 (Mark Berends, Ann Primus & Matthew G. Springer eds., 2nd ed. 2020). 

 161. Wisconsin v. Yoder, 406 U.S. 205, 205 (1972). 

 162. Id. at 207. 

 163. Id. at 208. 

 164. Id. at 231–32 (“Recognition of the claim of the State in such a proceeding would, of course, call into 

question traditional concepts of parental control over the religious upbringing and education of their minor 

children recognized in this Court’s past decisions. It is clear that such an intrusion by a State into family decisions 

in the area of religious training would give rise to grave questions of religious freedom comparable to those raised 

here and those presented in [Pierce]”) (citing Pierce v. Society of Sisters, 268 U. S. 510 (1925)). 

 165. Id. at 233. 

 166. Wisconsin v. Yoder, 406 U.S. 208, 233–34 (1972).  

 167. Id. 
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academic development?168 In many instances, appeals to children’s rights have 

been used as a pretext for government interference in parental decision-

making.169  

Now, where the Constitution protects parental autonomy, states must still 

meet their own state constitutional obligations to provide education in public 

schools.170 The resulting tension often appears in curriculum disputes and 

religion-based accommodations, revealing that parental rights and state duties 

converge on the broader question: What is education for, and who decides?  In 

this sense, analyzing key decisions that have generally subordinated parental 

claims to uniform public school mandates becomes essential.171 This reveals how 

the current system can inadvertently limit families’ ability to choose morally or 

religiously congruent schooling.172 These clashes illustrate the critical need to 

incorporate “school choice” and robust parental freedoms as integral facets of 

the U.S. right-to-education landscape. 

Firstly, the relationship between parental rights and the state’s obligation 

to provide education in the United States is inherently complex due to the 

decentralized nature of education governance. While education is a fundamental 

state responsibility not recognized as a fundamental right under the U.S. 

Constitution,173 parental rights, on the other hand, as it has been stated before, 

are recognized as fundamental under the Due Process Clause of the Fourteenth 

Amendment, as established in Pierce174 and Meyer.175 The tension arises when 

state educational mandates intersect with parental rights, requiring courts to 

navigate conflicts between a state’s interest—or obligations—in ensuring 

universal education and the constitutional protection of parental autonomy.176 

The reality is that previously courts generally adopted a deferential 

approach to state legislation regarding education, recognizing that the state’s 

interest in promoting an educated citizenry was compelling.177 For instance, 

when Yoder was discussed,178 the Court ruled in favor of the parents, 

emphasizing the Amish community’s unique religious and cultural practices. 

Still, the ruling underscored the state’s strong interest in education, even though 

it did not override the parents’ rights in that specific instance.179 

 

 168. See id.  

 169. Id. at 233. 

 170. Id. at 213. 

 171. See Cumming v. Richmond County Bd. of Educ., 175 U.S. 528, 545 (1899). 

 172. Id. at 210–11. 

 173. San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1, 35 (1973). 

 174. Pierce v. Soc’y of Sisters, 268 U.S. 510, 534–35 (1925). 

 175. Meyer v. Nebraska, 262 U.S. 390, 399 (1923). 

 176. Education and the Law, supra note 76, at 1384.  

 177. See id. at 1497 (discussing the deferential role of federal courts in reviewing state education policies 

and recognizing the state’s compelling interest in promoting an educated citizenry).  

 178. Wisconsin v. Yoder, 406 U.S. 205, 206–07 (1972). 

 179. Similarly, in Runyon v. McCrary, 427 U.S. 160, 165–66 (1976), the Court upheld the state’s anti-

discrimination laws applied to private schools, reflecting the judicial inclination to respect state-enacted 

educational policies while safeguarding constitutional principles. 
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As discussed before, regarding positive and negative rights, the American 

system allocates primary responsibility to provide education to the states.180 The 

Tenth Amendment of the U.S. Constitution reserves powers not delegated to the 

federal government to the states, allowing them to structure their educational 

systems according to local needs and priorities.181 Courts recognize that state 

legislatures have the discretion to determine educational policies, including 

setting compulsory attendance ages, curriculum standards, and teacher 

qualifications.182 

This state autonomy is reflected in the Supreme Court’s decision in Zelman 

v. Simmons-Harris, which upheld a state voucher program that allowed public 

funds for private and religious schooling.183 The Court acknowledged the state’s 

policy discretion in promoting educational choice while preserving its interest in 

preventing excessive government entanglement in religion.184 Thus, federal 

courts often defer to states’ educational frameworks, treating them as legitimate 

exercises of state discretion rather than obligations mandated by federal 

constitutional standards. 

Unfortunately, this deferential stance triggers permanent parental rights and 

state interests by often forcing courts to adopt a binary “yes or no” approach 

when conflicts arise.185 Courts typically uphold the state’s educational policy and 

only sometimes recognize parental rights, but almost always without attempting 

to simultaneously maximize the realization of both interests or rights. 

For example, in Prince v. Massachusetts, the Court upheld a state child 

labor law prohibiting a Jehovah’s Witness child from distributing religious 

literature, prioritizing the state’s interest in child welfare over parental rights.186 

Conversely, in Troxel v. Granville, the Court struck down a Washington statute 

that allowed third-party visitation rights, reaffirming the fundamental nature of 

parental decision-making.187 These cases demonstrate the difficulty of recon- 

ciling parental autonomy with state educational interests, often leaving one 

party’s rights subordinated to the other’s interests. The result is a legal frame- 

work that tends to resolve conflicts through prioritization rather than integration, 

 

 180. See Cumming v. Richmond Cnty. Bd. of Educ., 175 U.S. 528, 545 (1899) (“[T]he education of the 

people in schools maintained by state taxation is a matter belonging to the respective states, and any interference 

on the part of Federal authority with the management of such schools cannot be justified except in the case of a 

clear and unmistakable disregard of rights secured by the supreme law of the land.”). 

 181. Horton v. Meskill, 332 A.2d 813, 814 (Conn. 1974); State v. Haworth, 23 N.E. 946, 950 (Ind. 1890). 

The plenary power of the states derives from the Tenth Amendment of the United States Constitution, which 

reserves all powers not specified in the Constitution to the states. Because the Constitution is silent on the issue 

of education and because it does not prohibit the states from maintaining public education systems, the Tenth 

Amendment effectively reserves public education to state control. U.S. CONST. amend. X. 

 182. See Education and the Law, supra note 76, at 1497.  

 183. Zelman v. Simmons-Harris, 536 U.S. 639, 643–44 (2002). 

 184. “[W]e hold that the program does not offend the Establishment Clause. The judgment of the Court of 

Appeals is reversed.” Id. at 662–63. 

 185. See Garnett, supra note 46, at 120, on how Pierce should be understood. 

 186. Prince v. Massachusetts, 321 U.S. 158, 159–60 (1944). 

 187. Troxel v. Granville, 530 U.S. 57, 94–95 (2000). 
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failing to fully maximize the state’s educational role with the constitutional 

protection of parental rights. 

In the same way, this tension is evident across multiple federal circuit court 

decisions, where parental rights to control their children’s exposure to certain 

teachings in public schools are frequently subordinated to state interests in 

providing a standardized education. In Mozert v. Hawkins County Board of 

Education, the Sixth Circuit addressed parents’ objections to a public school 

curriculum on religious grounds.188 Yet, it concluded that the parents did not 

have a fundamental right to exempt their children from these curricular 

materials.189 The court reasoned that requiring such accommodations would 

impose undue burdens on the educational system, thus upholding the state’s 

prerogative over public school content.190 The court’s analysis, applying the 

Sherbert test, ultimately prioritized the operational efficiency and educational 

goals of the school over parental preferences.191 

Following Mozert, the Sixth Circuit’s approach evolved in Vandiver v. 

Hardin County Board of Education,192 where the court applied the Employment 

Division v. Smith standard to parental objections to school curricula.193 In Smith, 

the Supreme Court established that neutral, generally applicable laws impacting 

religious practices need only satisfy rational basis review rather than strict 

scrutiny.194 In Vandiver, the court dismissed the notion that parental rights 

 

 188. Mozert v. Hawkins County Board of Education, 827 F.2d 1058, 1072–73 (6th Cir. 1987). 

 189. Id. at 1069–70. 

 190. Id. 

 191. The Sherbert test, established by the United States Supreme Court in Sherbert v. Verner, 374 U.S. 398, 

406–07 (1963), evaluates whether government actions that substantially burden an individual’s exercise of 

religion violate the First Amendment of the Federal Constitution of the United States. The test involves two key 

inquiries: (1) whether the government’s action imposes a substantial burden on the person’s ability to exercise 

their religion, and (2) if so, whether the government can demonstrate a compelling interest for its action and that 

it has used the least restrictive means to achieve that interest. In Sherbert, the Court ruled in favor of a Seventh-

day Adventist denied unemployment benefits for refusing to work on her Sabbath, finding that the state’s denial 

imposed a substantial burden on her religious practice without sufficient justification. See Sherbert, 374 U.S. at 

410–11. The test was replaced by the “neutral and generally applicable” standard in Employment Div. v. Smith, 

494 U.S. 872, 878 (1990), and it continued to apply only in issues on statutory interpretation under the Religious 

Freedom Restoration Act (RFRA) or the Religious Land Use and Institutionalized Persons Act (RLUIPA). It was 

not only until Mahmoud v. Taylor, 606 U.S. 522, 530 (2025), that substantial interference returned as a 

threshoold for parental rights Free Exercise claims. See Jorge Barrera-Rojas, From Mahmoud v. Taylor to 

Strasbourg: Substantial Interference with Religion in Education and the Public Private Boundary (Sep. 16, 2025) 

(unpublished manuscript) (on file at https://papers.ssrn.com/sol3/papers.cfm?abstract_id=5429894). Addition- 

ally, Smith test has been significantly undermined by recent United States Supreme Court decisions, including 

Kennedy v. Bremerton Sch. Dist., 597 U.S. 507, 525 (2022). This case reaffirmed a shift away from the “neutral 

and generally applicable” standard established Smith, toward a framework more protective of religious freedom 

under the Free Exercise and Establishment Clauses. See Bremerton, 597 U.S. at 535. The Court in Bremerton 

emphasized historical practices and original public understanding of the Constitution, moving away from Smith’s 

deferential approach to government restrictions on religious practices. See id. at 536. 

 192. Vandiver v. Hardin Cnty. Bd. of Educ., 925 F.2d 927, 931–32 (6th Cir. 1991). 

 193. Employment Div. Dept. of Human Res. v. Smith, 494 U.S. 872, 874 (1990). 

 194. “We have never held that an individual’s religious beliefs excuse him from compliance with an 

otherwise valid law prohibiting conduct that the State is free to regulate. On the contrary, the record of more than 

a century of our free exercise jurisprudence contradicts that proposition.” See id. at 878–79. 
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overrode the educational standards set by public schools, framing school 

curricula as a neutral policy that applied equally to all students and did not 

specifically target religious beliefs.195 This application of Smith effectively 

diminished the strength of parental rights claims in educational settings, creating 

a significant barrier for parents seeking religious accommodations.196 

The circuit courts’ reluctance to accommodate parental rights in public 

school settings is further illustrated in Brown v. Hot, Sexy and Safer Productions, 

Inc., where parents objected to a controversial school assembly that included 

sexually explicit content.197 Here, the First Circuit rejected the parents’ hybrid 

claim, which combined Free Exercise and parental rights arguments, ruling that 

the rights affirmed in Meyer v. Nebraska and Pierce did not grant parents a 

constitutional right to shield their children from offensive curriculum content.198 

The court’s decision in Hot, Sexy and Safer Productions, Inc. emphasized the 

state’s authority to determine school curricula, a stance that effectively nullifies 

the potential application of Pierce and Yoder in public school environments.199 

Courts have consistently held that parents may control their children’s education 

only to a limited extent when those children are enrolled in public schools, often 

framing parental rights as secondary to the state’s educational objectives.200 

This subordination of parental rights in public education, despite the 

ostensibly robust protections recognized in Pierce and Yoder, underscores a 

significant limitation on the practical enforcement of these rights.201 While 

Pierce and Yoder affirm the right of parents to direct their children’s upbringing, 

courts have interpreted these precedents narrowly, limiting their applicability 

primarily to cases involving direct state attempts to interfere with private or 

 

 195. The court said,  

Smith declined to entertain a free exercise challenge by parties claiming a religious objection to a religion-

neutral law. In the absence of a special constitutionally recognized interest to abstain from test-taking, the 

court may not entertain a free exercise challenge to the statute in question. Once Brian’s home education 

ended, the state statute’s religion-neutral terms allowed the defendants to require Brian to pass equivalency 

tests, and his free exercise challenge must fail. 

Vandiver, 25 F.2d at 933. 

 196. Id. at 933–34. 

 197.  Brown v. Hot, Sexy & Safer Prods., 68 F.3d 525, 529 (1st Cir. 1995). 

 198. Id. at 533–34. 

 199. Id. at 539. 

 200.  See Mahmoud v. McKnight, 102 F.4th 191, 197 (4th Cir. 2024) (discussing how the court rejected a 

religious parent’s request to opt out of sex and gender material); We the Patriots USA, Inc. v. Connecticut Off. 

of Early Childhood Dev., 76 F.4th 130, 137 (2d Cir. 2023) (discussing the court’s holding for Conneticut’s repeal 

of religious exemptions to vaccination requirements that are consistent with the Free Exercise Clause); Phillips 

v. City of New York, 775 F.3d 538, 540–41 (2d Cir. 2015) (discussing how it affirmed the constitutionality of 

New York’s vaccination mandates for public school students); Moss v. Spartanburg Cnty. Sch. Dist. Seven, 683 

F.3d 599, 602–03 (4th Cir. 2012) (discussing how courts have also upheld school policies accommodating off-

campus religious instruction). More cases where federal courts have consistently addressed the balance between 

parental rights, religious freedoms, and state educational policies, often upholding neutral, generally applicable 

laws while carefully evaluating claims of religious burden. Pierce v. Sullivan W. Cent. Sch. Dist., 379 F.3d 56, 

58 (2d Cir. 2004)); Leebaert v. Harrington, 332 F.3d 134, 135 (2d Cir. 2003) (addressing curriculum neutrality); 

Fleischfresser v. Directors of Sch. Dist. 2000, 15 F.3d 680, 683 (7th Cir. 1994). 

 201. Runyon v. McCrary, 427 U.S. 160, 160 (1976). 
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religious education.202 As the cases of Mozert, Vandiver, and Hot, Sexy and Safer 

Productions, Inc. demonstrate, parental rights are given limited recognition 

within public schools, where courts apply rational basis review to state education 

policies and generally defer to the authority of educational administrators.203 

This judicial pattern reflected an ongoing deference to state control over 

education, reinforced by decisions that favor the operational stability of public 

schools over individual parental preferences.204 The Supreme Court decision in 

Kennedy v. Bremerton,205 raised questions about the validity of Smith in Free 

Exercise cases, particularly where secular exemptions to educational policies 

exist; however, this shift did not alter the framework for parental rights in 

education meaningfully.206 

However, Mahmoud v. Taylor revived Yoder by establishing a new 

threshold for parental-rights Free Exercise claims in the public school setting: 

When a school requirement crosses from neutral exposure into a burden that 

“substantially interferes” with the child’s religious development, and creates 

classroom “pressure to conform,” courts treat the claim as a Free Exercise case 

rather than a mere policy disagreement.207 Mahmoud keys that threshold to the 

family’s specific beliefs and to context—especially age and whether materials 

are framed normatively—so that a mandate conveyed to young students as 

“things to be celebrated,” and coupled with teacher directives to “[d]isrupt the 

 

 202. Id. at 177. 

 203. See Mozert v. Hawkins County Board of Education, 827 F.2d 1058, 1060 (6th Cir. 1987); Vandiver v. 

Hardin Cnty. Bd. of Educ., 925 F.2d 927, 933 (6th Cir. 1991).; Brown v. Hot, Sexy & Safer Prods., 68 F.3d 525, 

530 (1st Cir. 1995). 

 204. See Education and the Law, supra note 76, at 1377. 

 205. Kennedy v. Bremerton Sch. Dist., 597 U.S. 507, 507–44 (2022). 

 206. In Kennedy, the Court analyzed a public school football coach’s Free Exercise and Free Speech claims 

using a historical and textual framework rather than Smith’s neutral and generally applicable standard. Id. at 535–

42. The Court emphasized that the government must justify restrictions on religious practice by demonstrating 

that such restrictions meet the most rigorous scrutiny. Id. at 531–32. By focusing on a historical understanding 

of the Free Exercise Clause and applying strict scrutiny to assess governmental actions impacting religious 

expression, the decision appeared to bypass Smith’s deferential rational basis review for neutral, generally 

applicable laws. See id. at 524–26. This approach aligns with a broader trend in recent decisions, such as Fulton 

v. City of Philadelphia, where the Court avoided directly overruling Smith but applied heightened scrutiny in 

cases involving religious rights. 593 U.S. 522, 533 (2021); see id. at 544 (Barrett, J. concurring). This juris- 

prudential shift in cases like Kennedy has led scholars and legal commentators to suggest that Smith’s standard 

may no longer represent the controlling framework for Free Exercise claims, particularly in light of the Court’s 

emphasis on historical practices and strict scrutiny for religious claims. See, e.g., Stephanie H. Barclay, The 

Religion Clauses After Kennedy v. Bremerton School District, 108 IOWA L. REV. 2097, 2097–2113 (2023). 

Barklay’s article explores the Supreme Court’s decision in Kennedy v. Bremerton School District, focusing on 

its implications for the Religion Clauses, including the Establishment and Free Exercise Clauses. Id. The essay 

highlights the decision’s departure from the Lemon test and discusses its potential to reshape First Amendment 

jurisprudence, particularly in revisiting the standards established by Employment Division v. Smith. Id. at 2112–

13. 

 207. Mahmoud v. Taylor, 606 U.S. 522, 550, 553–54 (2025) (holding parents likely to succeed where 

compulsory use of contested texts without notice/opt-outs “substantially interferes” with children’s religious 

development and creates classroom “pressure to conform”). 
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either/or thinking,” triggers scrutiny.208 And critically, once that burden is of 

Yoder’s character, strict scrutiny applies “regardless of whether the law is neutral 

or generally applicable.”209  

In this same way, it is relevant to say that parental rights and educational 

freedoms in the United States have long operated also in tension with the state’s 

constitutional obligation to provide access to schooling not only in public 

institutions. On one side, state and federal authorities have sought to ensure that 

every child can attend some form of free education.210 On the other hand, parents 

exercise broad freedoms not only to select the educational model best aligned 

with their beliefs but also to demand government support under certain 

circumstances.211 These parallel—and sometimes conflicting—imperatives 

shape a federal framework where the extent of public funding for religious 

schooling lies at the core of larger debates about how far state obligations must 

accommodate diverse educational visions.  

Indeed, allowing public funding for institutions that provide religious 

education is intimately linked to parental rights. Parents often hold deeply rooted 

convictions about their children’s moral or faith-based formation, and the option 

to direct public funds toward a religious school extends beyond financial 

considerations.212 It affirms a more holistic understanding of the right to 

education—one that acknowledges pluralism, respects parents’ authority to 

choose or establish faith-infused educational settings, and accepts that genuine 

educational freedom sometimes requires financial parity with secular 

alternatives.213 

Against this backdrop, the Supreme Court’s major educational choice cases 

illustrate how federal law has evolved to protect religious options within publicly 

funded programs.214 As it was noticed at the beginning of this Section related to 

the state deferential approach with Zelman, the Court upheld a tuition voucher 

program permitting parents to redeem those vouchers at religious schools, 

emphasizing the principle of independent private choice.215 Shortly thereafter, 

Locke v. Davey allowed states to exclude strictly devotional training from 

 

 208. Id. at 530, 536 (explaining that, for young and impressionable students, normatively framed materials 

presenting contested values as “things to be celebrated,” together with guidance to “[d]isrupt the either/or 

thinking,” burden religious formation).    

 209.  Id. at 564–65 (applying strict scrutiny when the burden is of Yoder’s character “regardless of whether 

the law is neutral or generally applicable”). 

 210. See Emily Buss, Restating the Law Governing Children’s Education, 57 FAM. L.Q. 93, 122 (2023–24) 

(discussing federal legislation ensuring ability to attend public school); infra Table 2. 

 211. See supra Section II.C. 

 212. See supra note 183 and accompanying text; see Barrera-Rojas, supra note 3. 

 213. See Ronald David Glass, Education and the Ethics of Democratic Citizenship, in EDUC., DEMOCRACY, 

AND THE MORAL LIFE 15–28 (Michael S. Katz, Susan Verducci & Gert Biesta, eds., 2008). 

 214. See infra notes 216–17 and accompanying text. 

 215. See supra notes 183–85 and accompanying text. 
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scholarship programs without violating the Free Exercise Clause—though 

subsequent rulings have constrained that carve-out.216 

However, it was not until Trinity Lutheran Church of Columbia, Inc. v. 

Comer that the Court clarified that a religious school cannot be denied a public 

benefit merely because of its religious status.217  Later, in Espinoza v. Montana 

Department of Revenue, the Court built on that foundation to hold that once a 

state subsidizes private education, it cannot disqualify religious options solely 

because they are religious.218 Finally, and most recently, Carson v. Makin 

underlined that a state’s preference for “public” schooling cannot justify blanket 

exclusions of religious institutions from generally available benefits.219  

Collectively, all these cases protect the synergy between parental rights and 

religious freedom in education, reinforcing a more integral vision of the right to 

education—one that empowers families to select faith-based schools when 

public aid is in play.  

III. THE STATE-LEVEL LEGAL FRAMEWORK FOR EDUCATIONAL RIGHTS AND 

FREEDOMS 

This Part shifts focus to the states, illustrating how a patchwork of 

constitutional clauses, statutes, and judicial rulings provides fertile ground for a 

more robust vision of the right to education. It begins by surveying compulsory 

and free education provisions, demonstrating that while all fifty states impose a 

constitutional duty to maintain a system of public schools (financed through 

state/local mechanisms), their definitions of “adequacy” often hinge narrowly on 

finance.220 The Part then unpacks how many states go beyond funding to adopt 

or at least permit broader policies—vouchers, tax credits, and education savings 

accounts—that directly address the non-neutral nature of education by 

empowering families to align schooling with moral, religious, or cultural values. 

Many jurisdictions pair that duty with outcome-oriented quality standards and 

lawful choice mechanisms, so finance is necessary but not sufficient.221 Through 

analyzing this evolution in state-level experimentation, Part III underscores how 

financing alone cannot fully realize a conditions-based right to education, 

particularly one that accounts for parental authority, diverse educational options, 

and quality benchmarks. 

Finally, this Part operationalizes the four pillars at the state level—

(1) access/compulsory schooling, (2) baseline quality, (3) parental liberty and 

 

 216. Locke v. Davey, 540 U.S. 712, 725 (2004); see also infra notes 218–220 (discussing cases which have 

constrained the Locke carve-out). 

 217. Trinity Lutheran Church of Columbia, Inc. v. Comer, 582 U.S. 449, 466–67 (2017). 

 218. Espinoza v. Mont. Dep’t of Revenue, 591 U.S. 464, 480–83 (2020). 

 219. Carson v. Makin, 596 U.S. 767, 780–82 (2022). 

 220. See infra Tables 1 and 2. 

 221. See infra notes 252–55 and Table 2. 
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lawful choice, and (4) nondiscrimination—and provides indicators used later in 

Part V’s benchmarking. 

A. Compulsory and Free Primary Education in the United States 

The United States’ education system provides universally compulsory and 

free primary education, delivered through state systems.222 States consistently 

enforce compulsory education laws, typically starting between the ages of five 

and seven, ensuring that children across the nation are required to attend school 

at least until age sixteen and, in many states, until age eighteen.223  

The following chart shows it in detail: 

TABLE 1 
State Age of 

Required 

School 

Attendance 

(Range) 

Minimum 

Age Limit for 

Free 

Education 

Maximum Age 

Limit for Free 

Education 

Comments 

1. Alabama 6–17 5 17 In Alabama, parents may opt out 

of enrolling a six-year-old until 

age seven by notifying the school 

board. Admission in city schools 

allowed until age nineteen. 

2. Alaska 7–16 5 20 Alaska requires students to attend 

until sixteen or completion of 

twelfth grade. 

3. Arizona 6–16 6 21 Arizona mandates attendance 

until sixteen or completion of 

tenth grade. 

4. Arkansas 5–18 5 21 
 

5. California 6–18 6 18 Independent study by students 

aged nineteen or older is not 

funded. 

6. Colorado 6–17 5 21 
 

7. Connecticut 5–18 5 21 Parents can opt-out of enrollment 

for five or six-year-olds until age 

seven. 

8. Delaware 5–16 5 21 
 

 

  

 

 222. See infra Table 1. 

 223. See infra Table 1. 
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9. Florida 6–16 4 Not available. In 

this state, local 

education 

agencies 

determine their 

maximum or 

minimum age, 

or the 

information is 

not available in 

the statute. 

 

10. Georgia 6–16 5 19 
 

11. Hawaii 5–18 5 20 
 

12. Idaho 7–16 5 21 
 

13. Illinois 6–17 5 21 Re-enrollment denied for 

dropouts aged nineteen+ if they 

cannot graduate by twenty-one. 

14. Indiana 7–18 5 22 
 

15. Iowa 6–16 5 21 Preschoolers (four years) 

considered part of compulsory 

age. 

16. Kansas 7–18 5 Not applicable. 

State has not set 

a maximum age 

limit. 

Education services required 

beyond age nineteen in an 

alternative setting if not provided 

in a regular setting. 

17. Kentucky 6–18 5 21 
 

18. Louisiana 7–18 5 20 Children under five may enter 

kindergarten if identified as 

gifted. Admission granted if 

nineteen or younger by 

September 30, and capable of 

graduating within one year. 

19. Maine 7–17 5 20 Preschool enrollment required for 

children aged four, where 

available. 

20. Maryland 5–18 5 21 
 

21. Massachusetts 6–16 3 22 Minimum attendance age set by 

local school committees, not 

older than the state minimum. 

22. Michigan 6–18 5 20 
 

23. Minnesota 7–17 4 21 
 

24. Mississippi 6–17 5 21 
 

25. Missouri 7–17 5 21 Attendance until seventeen or 

sixteen high school credits 

earned. Parents may excuse 

children aged five–seven from 

school. 

26. Montana 7–16 5 19 Attendance required until age 

sixteen or completion of eighth 

grade. 

27. Nebraska 6–18 5 21 
 

28. Nevada 7–18 5 21 Adult high schools may continue 

past age twenty-one, with no 

upper age limit. 

29. New 

Hampshire 

6–18 Not available. 

In this state, 

local 

education 

agencies 

determine 

their 

maximum or 

minimum age, 

or the 

information is 

21 
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not available 

in the statute. 

30. New Jersey 6–16 5 20 
 

31. New Mexico 5–18 5 Not available. In 

this state, local 

education 

agencies 

determine their 

maximum or 

minimum age, 

or the 

information is 

not available in 

the statute. 

 

32. New York 6–16 5 21 Mandatory kindergarten in select 

cities. Local boards may require 

sixteen-seventeen year-olds to 

stay in school. 

33. North 

Carolina 

7–16 5 21 
 

34. North Dakota 7–16 6 21 
 

35. Ohio 6–18 5 22 
 

36. Oklahoma 5–18 4 21 Children aged four or give may 

attend half/full-day programs if 

facilities permit. 

37. Oregon 6–18 5 19 Districts may admit students 

under twenty-one needing more 

education to graduate. 

38. Pennsylvania 6–18 6 21 Kindergarten programs for ages 

four–six. Students turning 

twenty-one during the school 

term may finish free of charge. 

39. Rhode Island 6–18 5 21 Compulsory until sixteen with 

alternative learning plan. Some 

districts permit finishing the 

school year after age twenty-one. 

40. South Carolina 5–17 5 21 Individuals over twenty-one may 

attend night schools. 

41. South Dakota 6–18 6 Not available. In 

this state, local 

education 

agencies 

determine their 

maximum or 

minimum age, 

or the 

information is 

not available in 

the statute. 

The compulsory limit is sixteen if 

enrolled in a GED program. 

42. Tennessee 6–18 6 21 
 

43. Texas 6–19 5 26 
 

44. Utah 6–18 5 Not available. In 

this state, local 

education 

agencies 

determine their 

maximum or 

minimum age, 

or the 

information is 

not available in 

the statute. 

 

45. Vermont 6–16 5 Not applicable. 

State has not set 

Attendance until age sixteen or 

completion of tenth grade. 
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a maximum age 

limit. 

46. Virginia 5–18 5 20 
 

47. Washington 8–18 5 21 
 

48. West Virginia 6–17 5 21 
 

49. Wisconsin 6–18 4 20 
 

50. Wyoming 7–16 5 21 Attendance until age sixteen or 

completion of tenth grade. 

** Source: National Center for Education Statistics, Compulsory School Attendance Laws, Minimum and 

Maximum Age Limits for Required Free Education, by State: 2017, U.S. Dep’t of Educ. (2017). 

 

Moreover, free education in the United States extends beyond the primary 

level, further supporting goals for accessibility and affordability in education.224 

Most states provide free public education starting at age five and extend it 

through high school, with the upper limit for free access reaching as high as age 

twenty-one in many states, and even twenty-six in one example.225 This extended 

access not only meets but exceeds the minimum requirements set by the 

international standards discussed below, offering young adults the opportunity 

to complete their education without financial barriers.226 

B. The Provision of Education by Public and Private Actors in the Fifty 

States’ Legislations 

As Steve Calabresi has researched, by 1868, over thirty of the then-thirty-

seven states had state-constitutional provisions imposing a positive duty on local 

governments to fund free public schools, thereby establishing what they consider 

a “fundamental” entitlement to education at the state level.227 They explain that 

these clauses uniformly required legislatures to finance and maintain public 

schools, underscoring a historically rooted norm in which education was 

conceptualized as a state-funded obligation rather than merely a negative 

constitutional liberty.228 By 2018, all fifty states had incorporated similar 

provisions.229 This further confirms that the “right to a free public school 

education” chiefly operates as a government-financed guarantee, notwith- 

standing the U.S. Supreme Court’s refusal in San Antonio Independent School 

District v. Rodriguez to recognize education as fundamental under the Federal 

Constitution.230  

 

 224. See supra Table 1. 

 225. See supra Table 1. 

 226. See supra Table 1; infra Part IV. 

 227. See Steven Gow Calabresi, James Lindgren, Hannah M. Begley, Kathryn L. Dore & Sarah E. Agudo, 

Individual Rights Under State Constitutions in 2018: What Rights Are Deeply Rooted in a Modern-Day 

Consensus of the States?, 94 NOTRE DAME L. REV. 49, 143–46 (2018); Steven G. Calabresi & Sarah E. Agudo, 

Individual Rights Under State Constitutions When the Fourteenth Amendment Was Ratified in 1868: What Rights 

Are Deeply Rooted in American History and Tradition?, 87 TEX. L. REV. 7, 108 (2008). 

 228. See Calabresi et al., supra note 227, at 144–45; Calabresi & Agudo, supra note 227, at 108–10. 

 229. Calabresi et al., supra note 227, at 144. 

 230. See id. at 144–46; San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1, 35 (1973). 
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It is important to note that the state constitutional duty to provide publicly 

funded schooling was already near universal when the Fourteenth Amendment 

was ratified, meaning that there was broad state-constitutional consensus on this 

point long before modern state litigation on school finance.231 Many of these 

clauses linked public education to sustaining a republican form of government, 

thus mandating positive legislative action to establish and support “common 

schools” open to all children without charge.232 

In this sense, state-level constitutional texts and historical practice together 

confirm that the core understanding of the right to education in the United States 

has always pivoted on public funding obligations.233 Any debate over quality or 

equity emerges secondarily from the undisputed premise that government 

(federal or state) bears a direct responsibility to finance universal schooling.234 

Consequently, it is clear that, despite federal jurisprudence rejecting an explicit 

“federal” right to education, state constitutions enshrine a positive-law 

commitment to funding public schools—signifying a foundational departure 

from the more common model of purely negative rights protections in American 

constitutional tradition.235 

In this scenario, educational adequacy has emerged as a critical legal 

concept in the United States, particularly emerging prominently in education 

rights litigation.236 After the plaintiffs’ were defeated at the federal level in 

Rodriguez, educational adequacy claims became conceptually rooted in state 

constitutional law and judicial interpretation, obstentibly referring to the state’s 

obligation to provide a minimum threshold of education.237 Although courts have 

often described that threshold in functional terms, as the level of education 

necessary for students to participate effectively in society, adequacy litigation 

has in practice overwhelmingly centered on challenges to the allocation of 

public-school funding.238 

Some authors sustain that educational adequacy litigation differs from 

equity-based claims, which initially focused on equalizing resources among 

schools,239 because adequacy focuses instead on whether the education provided 

 

 231. See Calabresi et al., supra note 227, at 143–44; Calabresi & Agudo, supra note 227, at 108–09. 

 232. See Calabresi et al., supra note 227, at 144–45. 

 233. While the Federal Constitution generally lacks explicit positive entitlements, Calabresi and colleagues 

contend that this early and widespread practice of allocating tax-based resources to schools exemplifies one of 

the few spheres in American constitutionalism where a positive right—namely, a state-funded education—is 

deeply entrenched. See id. at 144–46; Calabresi & Agudo, supra note 227, at 108–09. 

 234. See Calabresi et al., supra note 227, at 144–46; Calabresi & Agudo, supra note 227, at 111. 

 235. See Calabresi et al. 2018, supra note 1, at 144–46; Rodriguez, 411 U.S. at 35. 

 236. See REBELL, supra note 8, at 137–57; see also REBELL, COURTS AND KIDS, supra note 90, at 146. 

 237. See REBELL, COURTS AND KIDS, supra note 90, at 17–18. 

 238. See id. at 18. 

 239. As Rebell states,  

[A] dramatic turnaround in judicial outcomes appears to be related to a major shift in legal strategy by 

plaintiff attorneys.  At the end of the 1980s, civil rights lawyers changed their focus from equal protection 

claims based on disparities in the level of educational funding among school districts to claims based on 

opportunities for a basic level of education guaranteed by the specific provisions in the state constitutions.  

See REBELL, supra note 8, at 141. 
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meets a baseline standard, enabling students to achieve certain educational 

outcomes, such as literacy, numeracy, and civic understanding.240 It is only 

partially true, however. Even though the adequacy standard emphasizes 

outcomes rather than equal distribution of financial resources, the reality is that 

courts often examine whether the state has provided enough funding, under the 

argument that it is necessary to enable students to meet state-mandated academic 

standards.241 

A different problem is the variability across states.242 Because adequacy 

standards are tied to state constitutions, interpretations differ widely, leading to 

inconsistencies in what is considered “adequate.”243 At the same time, courts 

tend to defer to legislatures and are reluctant to mandate specific funding 

increases or policy changes under the political question doctrine.244  

Additionally, as will be established in the following paragraphs analyzing 

the fifty state constitutions and statutory provisions, while education as a right 

needs a holistic development of individuals, including cultural, ethical, and 

societal dimensions of education, many American adequacy regimes have been 

pursued via funding claims in public schools.245 But the strongest versions of 

these regimes also specify qualitative content,246 and and connect to lawful 

choice mechanisms.247 In a different way, this Section will also include how each 

of the fifty states’ constitutions and their judicial or practical outcomes 

incorporate provisions of public education and private school choice as a 

parameter to assess how holistic and comprehensive the right to education is in 

each state. 

It is necessary to consider, as it was explained in the federal framework, 

that Supreme Court rulings such as Trinity, Espinoza and Carson have affected 

how states must treat religious private schools if they offer generally available 

funding to private institutions.248 Therefore, if a state offers school-choice 

programs, they must be available to use in religious private schools.249 Consistent 

with this, public education is a public benefit that cannot be conditioned on 

 

 240. Id. at 144. 

 241. Id. at 148. 

 242. Carnevale et al., supra note 91. 

 243. See the 50 state survey infra Table 2.  

 244. The political question doctrine is a constitutional principle in United States law that holds specific 

issues are not appropriate for judicial review because they are committed to the discretion of the other branches 

of government or are inherently political in nature. Curtis A. Bradley & Eric A. Posner, The Real Political 

Question Doctrine, 75 STANFORD L. REV., 1031, 1036 (2023). In essence, when a matter involves a “political 

question,” courts will decline to intervene, leaving resolution to the legislative or executive branches or to the 

political process. See, e.g., Colegrove v. Green, 328 U.S. 549, 556 (1946); Baker v. Carr, 369 U.S. 186, 224 

(1962); Luther v. Borden, 48 U.S. 1, 49 (1849), among others. 

 245. See ICESCR, supra note 5, at art. 13. 

 246. REBELL, supra note 8, at 145. (“In these ‘adequacy’ cases, courts focus on the substance of the 

education students are receiving in the classroom rather than on comparing the amount of funds that are available 

to each school district, as in the equity cases.”) 

 247. See the 50 state survey infra Table 2. 

 248. See supra notes 52–57 and accompanying text. 

 249. See supra notes 52–57 and accompanying text. 
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surrendering Free Exercise rights; where a state funds private options, excluding 

religious providers by status or use is impermissible, subject to neutral quality 

baselines.250 However, if a state does not offer any private school choice pro- 

gram, these rulings do not create an obligation to establish one.251 

Now, an examination of private school choice programs across the fifty 

states will reveal a diverse set of policy frameworks, eligibility criteria, and 

funding mechanisms in addition to analyzing the constitutional provisions 

related to the provision of public education.252 These initiatives—encompassing 

vouchers, education savings accounts (“ESAs”), and tax-credit scholarships—

reflect efforts to provide parents and students with greater autonomy in selecting 

suitable educational pathways while relying on varying degrees of public 

funding.253 Notably, the expansion of these programs—for secular and religious 

institutions—and the flexibility that they offer highlight ongoing debates about 

the balance between public investment in education and the autonomy of private 

educational institutions. 254 

The following Table presents a detailed comparison of state constitutional 

and statutory provisions. These provisions recognize a right to public education 

and support private educational choice.255 The Table therefore offers a practical 

approach to understanding how states guarantee a conditions-based and com- 

prehensive right to education in the United States. 

  

 

 250. Mahmoud v. Taylor, 606 U.S. 522, 561 (2025) (“[P]ublic education is a public benefit” that the 

government may not condition on acceptance of a burden on Free Exercise; compulsory schooling heightens the 

burden); Trinity Lutheran Church of Columbia, Inc. v. Comer, 582 U.S. 449, 462 (2017) (status-based exclusion 

from generally available benefit violates Free Exercise); Espinoza v. Mont. Dep’t of Revenue, 591 U.S. 464, 478 

(2020) (state may not bar religious schools from a private-school scholarship program because of religious 

status); Carson v. Makin, 596 U.S. 767, 789 (2022) (use-based exclusion likewise unconstitutional once the state 

funds private options).  

 251. This discussion is also critically related to what happens with charter schools, considering if they are 

private or state actors, which exceeds the scope of this article. For more info, see Nicole Stelle Garnett, Supreme 

Court Opens a Path to Religious Charter Schools, 23 EDUC. NEXT 8, 10 (2023). 

 252. See infra Table 2.  

 253. See infra Table 2.  

 254. See Carnevale et al., supra note 91. 

 255. See infra Table 2.  



DOCUMENT2 (DO NOT DELETE) 8/13/2026  6:55 PM 

No. 4] CONDITIONS-BASED RIGHT TO EDUCATION 1255 

 

TABLE 2 
State Constitutional 

Duty & 

Wording 

Judicially 

Enforceable? 

Private Ed. 

Choice Programs 

Comments 

1. Alabama Provide 

“adequate 

educational 

opportunities… 

at a minimum” 

(ALA. CONST. art. 

XIV, § 256). 

Partially. In Opinion 

of the Justices, the 

AL Supreme Court 

found funding 

insufficient. In Ex 

parte James (2002), 

the court deferred to 

the legislature, 

showing reluctance 

to intervene further. 

Tax-Credit 

Scholarship 

(Alabama 

Accountability 

Act), targeted at 

students in 

“failing” schools 

and certain income 

levels. 

The court acknowledged 

inequities but placed 

responsibility on the 

legislature to define 

“minimally adequate” 

education. 

2. Alaska Must “establish 

and maintain a 

system of public 

schools open to 

all children” 

(ALASKA CONST. 

art. VII, § 1), 

interpreted as an 

obligation to 

provide an 

“adequate” 

education. 

Yes. Moore v. State 

(2007) identified four 

components of 

adequacy (standards, 

assessments, funding, 

oversight). 

Settlement required 

extra funding and 

accountability, 

especially for 

rural/Indigenous 

communities. 

No statewide 

choice programs. 

No vouchers, 

ESAs, or tax-credit 

scholarships. 

Litigation focused on 

inequities in rural areas. 

The 2007 settlement 

included state funding 

to improve facilities, 

teacher quality, and 

accountability. 

3. Arizona Must provide a 

“general and 

uniform” system 

of public schools 

(ARIZ. CONST. 

art. XI, § 1). 

Yes. Roosevelt Elem. 

Dist. No. 66 v. 

Bishop (1994) ruled 

that disparities 

caused by reliance on 

local property taxes 

were 

unconstitutional. The 

state must ensure 

uniformity/resources 

across districts. 

Very broad 

choice programs: 

Empowerment 

Scholarship 

Accounts 

(“ESAs”), nearly 

universal, plus 

tax-credit 

scholarships. 

Among the most 

expansive private-

choice systems 

nationwide. Courts 

required equalization of 

capital funding and 

resource access. 

4. Arkansas Must “maintain a 

system of free 

public schools” 

(ARK. CONST. 

art. XIV, § 1), 

interpreted as a 

duty to provide 

an “adequate” 

education. 

Yes. Lake View v. 

Huckabee (2002) and 

subsequent rulings 

found the funding 

system 

unconstitutional for 

failing “adequacy,” 

especially in poorer 

districts. Court 

provided oversight 

until reforms were 

implemented. 

Succeed 

Scholarship 

(voucher-like) for 

students with 

disabilities/foster 

care. No ESA or 

tax credit. 

The Lake View 

decisions emphasized 

both funding equity and 

accountability measures. 

Repeated litigation 

forced legislative 

reforms. 

5. California Must establish a 

system of 

common (public) 

schools (CAL. 

CONST. art. IX, 

§§ 1, 5). 

Historical case 

law (e.g., 

Serrano v. 

Priest) identifies 

education as a 

fundamental 

right under the 

state constitution. 

Partially. Serrano 

cases addressed 

funding disparities. 

Butt v. State 

prevented shortening 

the school year. 

Robles-Wong (2016) 

held the constitution 

does not impose a 

specific qualitative 

standard, so courts 

declined to enforce 

“adequacy” beyond 

equal protection and 

funding equity. 

No 

voucher/ESA/tax 

credit programs. 

Public funds go to 

district and charter 

schools. Courts have 

required equity in 

funding distribution but 

have not defined a 

“qualitative” adequacy 

standard. 
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6. Colorado Must provide a 

“thorough and 

uniform” system 

of free public 

schools (COLO. 

CONST. art. IX, § 

2). 

Limited. In Lujan v. 

Colorado State Bd. 

of Ed. (1982), the CO 

Supreme Court held 

that “thorough and 

uniform” doesn’t 

require equal 

funding. Judicial 

deference to 

legislative decisions. 

No statewide 

choice programs. 

A local voucher 

attempt in Douglas 

County was 

invalidated. 

The court recognizes a 

baseline guarantee but 

allows disparities based 

on local property taxes. 

7. Connecticut Must “maintain a 

system of free 

public 

elementary and 

secondary 

schools” (CONN. 

CONST. art. VIII, 

§ 1), interpreted 

as guaranteeing 

“adequate” 

education. 

Yes. Horton v. 

Meskill recognized 

education as a 

fundamental right. 

Connecticut 

Coalition for Justice 

in Education 

Funding (Rell) 

(2010) held that the 

constitution 

guarantees adequacy: 

literacy, numeracy, 

and skills for civic 

and economic 

participation. 

None. No 

vouchers, ESAs, or 

tax credit 

scholarships. 

Courts emphasize that 

school funding must 

enable all students to 

meet state standards. 

8. Delaware Must “establish 

and maintain a 

general and 

efficient system 

of free public 

schools” (DEL. 

CONST. art. X, 

§ 1). 

Yes. Delawareans 

for Educational 

Opportunity v. 

Carney (2018) 

litigation led to a 

2020 settlement 

requiring better 

funding, especially 

for low-income 

families and students 

with disabilities. 

None. No 

vouchers, ESAs, or 

tax credits. 

The settlement obligates 

the state to improve 

overall adequacy and 

equity in public school 

funding. 

9. Florida “The education 

of children is a 

fundamental 

value” and must 

be “uniform, 

efficient, safe, 

secure, and high-

quality” (FLA. 

CONST. art. IX, 

§ 1(a)). 

Limited. Coalition 

for Adequacy v. 

Chiles (1996) held 

that “adequacy” is 

primarily a 

legislative matter. 

Courts declined to 

order specific 

funding remedies, 

deferring to the 

legislature. 

Florida Tax 

Credit 

Scholarship, 

Family 

Empowerment 

Scholarship, etc. 

These operate as 

voucher-like 

programs for 

low/middle-

income, disabled, 

bullied students. 

Florida has one of the 

most active private-

choice ecosystems. 

Despite strong 

constitutional language, 

judicial intervention in 

funding has been 

minimal. 

10. Georgia Must provide an 

“adequate public 

education” (GA. 

CONST. art. VIII, 

§ 1). 

Minimal. McDaniel 

v. Thomas (1981) 

held that while 

“adequate” is 

constitutionally 

mandated, funding 

disparities were not 

shown to be 

unconstitutional. 

Courts defer to the 

legislature. 

Tax Credit 

Scholarship for 

low-income 

families, plus 

Special Needs 

Scholarship 

(voucher-like) for 

students with IEPs. 

The court recognized a 

baseline standard but 

found no violation in 

existing disparities. 

11. Hawaii Must establish a 

“statewide 

system of public 

schools” (HAW. 

CONST. art. X, 

§ 1). One 

statewide district 

Not significantly 

tested. No major 

adequacy or equity 

suits have challenged 

the single-district 

model. 

No choice 

programs. No 

voucher/ESA/tax 

credits. 

Centralized funding 

approach has prevented 

typical finance lawsuits. 

No direct public aid to 

private schools. 
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funds all public 

schools. 

12. Idaho Must provide a 

“general, 

uniform, and 

thorough system 

of public, free 

common 

schools” (IDAHO 

CONST. art. IX, 

§ 1). 

Yes. In the ISEEO 

series (I, II, III), the 

ID Supreme Court 

addressed school 

facilities and 

“thoroughness.” 

Ultimately, the court 

recognized the 

legislature’s duty to 

fund safe, adequate 

facilities. 

Tax credits 

($5,000 regular 

students; $7,500 

students with 

disabilities). 

Courts pushed the state 

to ensure at least safe 

and functional school 

facilities. Funding 

changes ensued, but no 

broad private-choice 

programs exist. 

13. Illinois Must provide an 

“efficient system 

of high-quality 

public 

educational 

institutions and 

services” (ILL. 

CONST. art. X, 

§ 1). 

Limited. Committee 

for Educational 

Rights v. Edgar 

(1996) ruled 

adequacy is a 

political question, 

declining to impose 

strict judicial 

standards on funding. 

Invest in Kids 

(tax-credit 

scholarship) for 

low- to middle-

income families. 

No ESAs or vouchers. 

Courts are reluctant to 

mandate a specific 

funding formula. 

14. Indiana Must provide a 

“general and 

uniform system 

of Common 

Schools” (IND. 

CONST. art. VIII, 

§ 1). 

No. Bonner v. 

Daniels (2009) found 

no judicially 

enforceable right to 

“education 

adequacy.” Funding 

is seen as a 

legislative, not 

judicial, 

responsibility. 

Choice 

Scholarship 

(voucher) for 

many families, 

plus tax-credit 

scholarship. No 

ESAs. 

One of the largest 

voucher programs in the 

nation. The court has 

declined to intervene in 

adequacy challenges. 

15. Iowa Must provide a 

“general and 

uniform” system 

of public schools 

(IOWA CONST. 

art. IX, § 12). 

Minimal. King v. 

State (2012) upheld 

the funding system, 

requiring only a 

baseline; the 

legislature decides 

resource allocation. 

School Tuition 

Organization Tax 

Credit, recently 

expanded ESA 

(Students First 

Act, 2023) moving 

toward near-

universal 

coverage. 

The new ESA 

significantly broadens 

private school access. 

Historically, the courts 

have deferred on 

adequacy. 

16. Kansas Must provide a 

“suitable” 

education (KAN. 

CONST. art. 6, 

§ 1). 

Yes. In Gannon v. 

State (2014), the KS 

Supreme Court found 

funding inadequate, 

ordering the 

legislature to increase 

support. Courts 

monitor compliance 

closely. 

Tax-Credit 

Scholarship for 

low-income 

students in certain 

underperforming 

schools. No 

vouchers or ESAs. 

The court’s “suitable” 

standard requires 

ensuring district funding 

meets state academic 

requirements. Ongoing 

legislative/court 

tensions. 

17. Kentucky Must provide an 

“efficient system 

of common 

schools” (KY. 

CONST. § 183). 

Yes. Rose v. Council 

(1989) declared the 

entire system 

unconstitutional, 

setting broad 

adequacy standards 

(academic/civic 

skills). Led to the 

Kentucky Education 

Reform Act (KERA). 

Education 

Opportunity 

Account (tax 

credit-like), facing 

legal and 

legislative hurdles. 

No direct 

voucher/ESA. 

Rose was 

groundbreaking in 

defining detailed 

“capacities” of an 

adequate education. 

KERA increased 

funding and reorganized 

governance. 

18. Louisiana Must establish a 

“minimum 

foundation 

program” (LA. 

CONST. art. VIII, 

§ 13) to provide 

Yes, but limited. 

Charlet v. 

Legislature (1998) 

held the constitution 

requires a baseline 

(minimum 

Louisiana 

Scholarship 

Program 

(voucher) for low-

income students in 

low-performing 

State sets a minimum 

standard; local districts 

may supplement. No 

ESAs, but small tax 

rebates for certain 

educational expenses. 
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adequate 

educational 

opportunities. 

foundation), but 

disparities are 

permissible if 

baseline is met. 

schools; separate 

special needs 

program. 

19. Maine Must provide an 

“adequate and 

equitable” 

education (ME. 

CONST. art. VIII, 

§ 1). 

Yes. School 

Administrative Dist. 

No. 1 v. 

Commissioner (1995) 

recognized a duty to 

ensure adequate 

resources, though not 

strict equality in 

funding. 

Town Tuitioning 

for communities 

lacking local 

public schools. 

Effectively covers 

private tuition. No 

ESAs/tax credits. 

Town tuitioning is 

unique: if no local 

public school, the 

district pays for 

approved private (often 

secular or religious) 

schools. 

20. Maryland Must provide a 

“thorough and 

efficient system 

of free public 

schools” (MD. 

CONST. art. VIII). 

Limited. Hornbeck 

v. Somerset (1983) 

recognized 

thorough/efficient 

but left specifics to 

legislature. Adequacy 

reforms primarily 

legislative. 

BOOST: need-

based scholarship 

with annual 

legislative funding 

(voucher-like). 

Emphasis is on the 

legislature ensuring 

thoroughness; courts 

have not imposed strict 

equity or adequacy 

mandates beyond broad 

deference. 

21. 

Massachusetts 

Constitutional 

language 

requiring the 

state to “cherish 

… public 

schools” (MASS. 

CONST. pt. II, ch. 

V, § II). 

Yes. McDuffy v. 

Secretary (1993) 

found the system 

unconstitutional for 

failing to ensure an 

adequate education, 

prompting the 1993 

Education Reform 

Act. 

No vouchers 

/ESAs/tax credits. 

Courts require an 

education sufficient for 

civic participation and 

self-sufficiency. 

Massachusetts focuses 

on public school 

funding and standards. 

22. Michigan Must provide a 

“thorough and 

efficient system 

of public 

schools” (MICH. 

CONST. art. VIII, 

§ 2). 

Yes. Milliken v. 

Green (1973) found 

local property tax 

reliance created an 

unconstitutional 

system; the state 

must ensure all 

children receive a 

basic education. 

None (public 

funding for private 

education is 

constitutionally 

prohibited). 

Michigan’s “Blaine 

Amendment” bars 

public funds for private 

schools. Attempts to 

create vouchers or tax 

credits have consistently 

failed. 

23. Minnesota Must provide a 

“general and 

uniform system 

of public 

schools” (MINN. 

CONST. art. XIII, 

§ 1). 

Minimal. Skeen v. 

State (1993) allowed 

funding disparities so 

long as a baseline 

education is 

provided. Court 

defers heavily to 

legislature. 

Tax 

credits/deduction

s for certain 

education 

expenses 

(including private 

tuition). 

No formal 

vouchers/ESAs. 

Minnesota also 

pioneered charter 

schools and open 

enrollment. 

24. Mississippi Must provide a 

“uniform system 

of free public 

schools” (MISS. 

CONST. art. VIII, 

§ 201). 

Limited. Clarksdale 

Municipal Sch. Dist. 

v. State (2017) gave 

great deference to the 

legislature. Court did 

not expand to a 

robust adequacy 

mandate. 

ESA for students 

with special needs 

and Dyslexia 

Therapy 

Scholarship. No 

broad voucher or 

tax credit. 

Programs target specific 

populations. No 

universal or large-scale 

choice. Courts have not 

demanded strong 

statewide funding 

equalization. 

25. Missouri Must provide 

“free” public 

schools (MO. 

CONST. art. IX, 

§ 1(a)). 

Yes. Comm. for 

Educational Equality 

v. State (1994) found 

the funding system 

unconstitutional. The 

legislature responded 

with reforms to 

ensure a basic level 

of educational 

resources. 

Tax Credit–

Funded ESA 

(Missouri 

Empowerment 

Scholarship 

Accounts). 

The court-ordered 

adjustments focus on 

guaranteeing a baseline 

of resources. No 

traditional voucher 

program. 
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26. Montana Must provide a 

“general, 

uniform, and 

thorough system 

of public, free 

common 

schools” (MONT. 

CONST. art. X, 

§ 1). 

Yes. Columbia Falls 

Elem. Dist. v. State 

(2005) ruled the 

system 

unconstitutional, 

requiring the 

legislature to define 

and fund “quality.” 

Tax-Credit 

Scholarship, 

upheld in Espinoza 

v. Montana Dept. 

of Revenue. ESA 

program 

specifically for 

students with 

disabilities. No 

vouchers, 

Espinoza allowed 

religious schools to 

participate. Courts insist 

the legislature clarify 

“quality” and fund it 

adequately. 

27. Nebraska Must provide 

“free instruction 

in the common 

schools” (NEB. 

CONST. art. VII, 

§ 1). 

Minimal. Gould v. 

Orr (1993) found no 

proof that disparities 

denied any child a 

basic education, so 

the system was 

upheld. Courts give 

broad deference. 

None. No 

vouchers, ESAs, or 

tax credits. 

Legislative attempts to 

establish choice 

programs fail 

repeatedly. So long as a 

basic public education is 

funded, courts do not 

intervene. 

28. Nevada Must establish a 

“uniform system 

of public 

schools” (NEV. 

CONST. art. XI, 

§ 2). 

Mixed. Guinn v. 

Legislature (2003) 

forced legislative 

action to fund 

schools. In Shea v. 

State (2022), the 

court deemed 

adequacy claims non-

justiciable, deferring 

to lawmakers. 

Tax Credit 

Scholarship for 

low-income 

families. A near-

universal ESA law 

(2015) was stalled 

by funding and 

court challenges, 

not implemented 

statewide. 

Courts have recognized 

a duty to fund but 

generally avoid 

specifying adequacy 

amounts. The 2015 ESA 

never launched. 

29. New 

Hampshire 

N.H. CONST. pt. 

II, art. 83: must 

“cherish … 

public schools,” 

ensuring a 

“constitutionally 

adequate 

education.” 

Yes. Claremont Sch. 

Dist. v. Governor 

(series) required the 

state to define and 

fund adequacy and 

implement 

accountability. The 

legislature and 

governor must ensure 

resources for all 

districts. 

Tax Credit 

Scholarships + 

Education 

Freedom 

Accounts (EFA, 

similar to ESAs) 

for income-

qualified families. 

Claremont established 

education as a 

fundamental right, 

requiring thorough state 

funding. EFAs allow 

private tuition and other 

educational uses. 

30. New Jersey Must provide a 

“thorough and 

efficient” system 

of free public 

schools (N.J. 

CONST. art. VIII, 

§ 4). 

Yes. The Abbott v. 

Burke cases 

mandated extra 

funding for poor 

urban (“Abbott”) 

districts. Courts 

repeatedly found the 

system 

unconstitutional 

when underfunding 

these districts. 

None. No 

vouchers, ESAs, or 

tax credit 

scholarships. 

One of the most famous 

school-finance 

litigations (Abbott) led 

to significant funding 

increases and early 

childhood programs in 

disadvantaged areas. 

31. New Mexico Must provide a 

“uniform system 

of free public 

schools sufficient 

for the education 

of all children” 

(N.M. CONST. 

art. XII, § 1). 

Yes. Yazzie v. State 

(2018) found the 

system inadequate, 

especially for at-risk 

groups (Native 

American, ELL, low-

income). Court 

required the 

legislature to 

improve funding and 

resources. 

None. Constitution 

restricts public 

funds for private 

schools. 

Courts demand a 

broader standard of 

adequacy beyond mere 

access—requiring 

proper resources, 

teaching, and facilities. 
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32. New York Must provide a 

“sound basic 

education” (N.Y. 

CONST. art. XI, 

§ 1). 

Yes. The Campaign 

for Fiscal Equity 

(CFE) series found 

the state’s funding 

formula 

unconstitutional, 

especially 

underfunding NYC 

schools. Required 

major funding 

increases and a 

“sound basic 

education” definition. 

None. No 

vouchers, ESAs, or 

tax credit 

scholarships 

statewide. 

Established that “sound 

basic education” 

includes qualified 

teachers, appropriate 

facilities, and sufficient 

resources. Legislative 

compliance is still 

contentious. 

33. North 

Carolina 

Must provide a 

free public 

school system 

enabling a 

“sound basic 

education” (N.C. 

CONST. art. IX, 

§ 2). 

Yes. Leandro v. State 

(1997) found the 

state failed to fund 

low-wealth districts 

adequately; the court 

enforces the “sound 

basic education” 

standard, requiring 

qualified teachers 

and resources. 

Opportunity 

Scholarship 

(voucher) for low-

income families 

and Personal ESA 

for students with 

disabilities. 

Ongoing legal oversight 

attempts to ensure the 

legislature meets 

adequacy obligations. 

Two main private 

choice programs target 

disadvantaged or 

special-needs students. 

34. North 

Dakota 

Must provide a 

“general and 

uniform system 

of free public 

schools” (N.D. 

CONST. art. VIII, 

§ 1). 

Yes. Bismarck Pub. 

Sch. Dist. v. State 

(1994) found the 

state’s funding 

system 

unconstitutional, 

requiring reforms. 

None. ESA 

program passed 

legislature but 

vetoed by 

Governor on 

4/24/2025.  

Legislature made 

changes to address 

equity after the ruling. 

ESA program vetoed by 

Governor; legislative 

support evident but 

executive opposition. 

35. Ohio Must provide a 

“thorough and 

efficient system 

of common 

schools” (OHIO 

CONST. art. VI, 

§ 2). 

Yes. The DeRolph 

series repeatedly 

found the funding 

system 

unconstitutional, 

especially for poorer 

districts. Court orders 

prompted legislative 

reforms—though 

compliance has been 

disputed. 

Multiple voucher 

programs 

(EdChoice, 

Cleveland, special 

needs) and limited 

ESAs. No tax 

credit scholarships. 

Ohio was an early 

adopter of urban 

vouchers. Courts 

enforced the “thorough 

and efficient” clause but 

met with partial 

compliance. 

36. Oklahoma Must provide a 

“free and 

efficient system 

of public 

schools” (OKLA. 

CONST. art. XIII, 

§ 1). 

Minimal. Fair 

School Finance 

Council v. State 

(1987) upheld the 

system. Court found 

the constitution 

requires only a basic 

standard; no strict 

equality. Legislative 

discretion is broad. 

Oklahoma Equal 

Opportunity Ed. 

Scholarship (tax 

credits). A 2023 

universal 

refundable tax 

credit for private 

tuition also 

enacted. 

Courts have not required 

large-scale funding 

equalization. Recent 

legislation expands 

private choice via 

refundable tax credits. 

37. Oregon Must provide a 

“uniform and 

general system of 

common 

schools” (OR. 

CONST. art. VIII, 

§ 3). 

No strong remedy. 

Pendleton Sch. Dist. 

v. State (2009) 

concluded courts 

cannot compel 

specific funding 

appropriations. The 

constitution requires 

a basic system, but 

enforcement is left to 

the legislature. 

None. No 

vouchers, ESAs, or 

tax credit 

scholarships. 

Public money supports 

district and charter 

schools only. Court 

defers heavily to 

legislative funding 

decisions. 
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38. 

Pennsylvania 

Must establish a 

“thorough and 

efficient system 

of public 

education” (PA. 

CONST. art. III, 

§ 14). 

Yes. William Penn 

Sch. Dist. v. Pa. 

Dept. of Ed. (2017) 

recognized education 

as a fundamental 

right; the court 

allowed an adequacy 

lawsuit to proceed, 

requiring equitable, 

sufficient funding. 

Educational 

Improvement 

Tax Credit 

(EITC) and 

Opportunity 

Scholarship Tax 

Credit (OSTC). 

No vouchers or 

ESAs. 

Litigation over how to 

meet adequacy and 

equity continues. Tax 

credit programs are 

relatively large, serving 

low- and moderate-

income families. 

39. Rhode 

Island 

Must “promote 

public schools” 

and “secure to 

the people the 

advantages … of 

education” (R.I. 

CONST. art. XII, 

§ 1). 

Minimal. City of 

Pawtucket v. Sundlun 

(1995) upheld 

funding disparities, 

saying the 

constitution does not 

require equality. 

Legislative discretion 

on funding levels. 

Corporate Tax 

Credit with an 

overall cap. 

Scale of the tax credit 

scholarship is small. 

Courts have not 

enforced an adequacy 

standard beyond 

requiring public 

schooling. 

40. South 

Carolina 

Must provide a 

“minimally 

adequate” 

education (S.C. 

CONST. art. XI, 

§ 3). 

Yes. Abbeville 

County Sch. Dist. v. 

State (2014) found 

underfunding in poor 

rural districts 

unconstitutional. The 

court required 

legislative remedies 

to ensure minimal 

adequacy. 

Tax Credit 

Scholarship for 

students with 

exceptional needs, 

plus a refundable 

credit option. 

The “minimally 

adequate” test requires 

certain basic resources 

and teacher quality. 

Implementation has 

been uneven. 

41. South 

Dakota 

Must provide a 

“uniform system 

of free public 

schools” (S.D. 

CONST. art. VIII, 

§ 1). 

Minimal. Davis v. 

State (2011) upheld 

the funding system, 

requiring only that 

schools meet basic 

constitutional 

standards. Courts 

deferred to legislative 

decisions on resource 

levels. 

Partners in 

Education: tax 

credits for 

insurance 

companies that 

fund private 

scholarships for 

low-income 

families. No 

vouchers/ESAs. 

Program is modest in 

scope. Courts find 

uniformity satisfied so 

long as basic academic 

needs are met. 

42. Tennessee Must provide for 

the maintenance 

and support of 

free public 

schools (TENN. 

CONST. art. XI, 

§ 12). 

Yes. Tennessee Small 

Sch. Sys. v. 

McWherter (1993) 

held disparities 

unconstitutional; the 

state must ensure a 

“sufficient” 

education, especially 

in poorer districts. 

ESA pilot for low-

income students in 

specified districts, 

plus an IEA for 

students with 

special needs.  

Education 

Freedom 

Scholarship Act 

(voucher-like), 

effective July 1, 

2025. 

Court rulings forced 

adjustments in school 

funding for equity. 

ESAs function similarly 

to vouchers in targeted 

areas. 

43. Texas Legislature must 

provide for an 

“efficient system 

of public free 

schools” (TEX. 

CONST. art. VII, 

§ 1). 

Yes. The Edgewood 

ISD v. Kirby cases 

forced reforms to 

reduce dependence 

on local property 

taxes (“Robin Hood” 

system). Court 

repeated that 

“efficient” mandates 

equitable 

distribution. 

ESA program 

administered by 

Certified 

Educational 

Assistance 

Organizations, 

starting 2025. 

Constitutional 

challenges have shaped 

how Texas funds public 

schools.  
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44. Utah Must “provide 

for the 

establishment 

and maintenance 

of a uniform 

system of public 

schools” (UTAH 

CONST. art. X, 

§ 1). 

No major suits. Utah 

is one of few states 

without significant 

adequacy litigation. 

Carson Smith 

Scholarship 

(voucher-like) for 

special needs 

students; Utah 

Fits All 

Scholarship 

(universal ESA, 

2023). No tax 

credit. 

Recently introduced a 

universal ESA, 

substantially expanding 

private choice options. 

45. Vermont Must provide a 

“competent 

number of 

schools” (VT. 

CONST. ch. II, 

§ 68). 

Yes. Brigham v. 

State (1997) ruled 

funding disparities 

unconstitutional, 

requiring the 

legislature to ensure 

equitable 

opportunities for all 

students. 

Town Tuitioning 

if a district does 

not operate local 

public schools. No 

ESA/tax credit. 

Town tuitioning acts 

like a limited voucher 

for rural districts lacking 

certain grades. Courts 

insist on adequate, 

equitable funding 

distribution. 

46. Virginia Must provide an 

“efficient system 

of public 

schools” (VA. 

CONST. art. VIII, 

§ 1). 

Limited. Scott v. 

Commonwealth 

(1994) recognized 

education as 

fundamental but did 

not require equal 

funding. Courts 

generally defer to 

legislative judgment. 

Education 

Improvement 

Scholarships (tax 

credit). No 

voucher/ESA. 

Low-income families 

receive private-school 

scholarships through 

approved foundations, 

funded by donors who 

get tax credits. 

47. Washington Must make 

“ample provision 

for the education 

of all children” 

(WASH. CONST. 

art. IX, § 1) and 

ensure a “general 

and uniform 

system.” 

Yes. McCleary v. 

State (2012) found 

the state was 

underfunding K–12. 

The court enforced 

deadlines and 

sanctions until the 

legislature complied. 

None. Constitution 

bars public 

funding for private 

schools. 

Strong constitutional 

language and a highly 

active judiciary. No 

vouchers/ESAs/tax 

credits allowed. 

48. West 

Virginia 

Must provide a 

“thorough and 

efficient system 

of free schools” 

(W. VA. CONST. 

art. XII, § 1). 

Yes. Pauley v. Kelly 

(1979) found the 

funding system 

unconstitutional for 

underfunding poor 

districts. The court 

demanded thorough 

and efficient 

resources. 

Hope Scholarship 

(ESA), nearly 

universal. No tax 

credits. 

West Virginia recently 

enacted a broad ESA. 

Ongoing debate over its 

constitutionality, but it 

remains a major private 

choice avenue. 

49. Wisconsin Must provide a 

“uniform system 

of public 

schools” (WIS. 

CONST. art. X, 

§ 3). 

Minimal. Vincent v. 

Voight (2000) held 

that uniformity 

doesn’t require equal 

funding if a basic 

education is 

provided. Court 

permitted disparities. 

Several voucher 

programs 

(Milwaukee 

Parental Choice, 

Racine, statewide). 

No ESA or tax 

credit. 

Wisconsin pioneered 

vouchers (Milwaukee 

program). Courts have 

upheld them despite 

uniformity-clause 

challenges. 

50. Wyoming Must provide a 

“complete and 

uniform system 

of public 

instruction” 

(WYO CONST. 

art. VII, § 1). 

Yes. In the Campbell 

County cases, the 

WY Supreme Court 

found the funding 

system 

unconstitutional and 

set a high adequacy 

standard, requiring 

legislative action. 

ESA (Steamboat 

Legacy 

Scholarship), 

expanded in 2024, 

providing $7,000 

per student 

starting 2025-

2026. 

Courts demand robust 

adequacy and equity. 

Wyoming invests 

heavily in its public 

system. 
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Despite shared constitutional obligations related to the provision of public 

education, states differ in how they operationalize school choice and parental 

freedoms.256 As the following Part reveals, these variations can be crucial to 

fulfilling a holistic right to education, understood as a conditions-based right, in 

a morally pluralistic society. 

The notion of “adequacy” in American school-finance jurisprudence 

diverges significantly across state lines. For instance, in Kentucky’s Rose v. 

Council for Better Educ.,257 the state supreme court identified core academic 

capacities—ranging from communication skills to civic knowledge—that define 

whether students receive an “adequate” education, thus operationalizing more 

than mere funding targets.258 In contrast, Colorado’s Lujan v. Colorado State Bd. 

of Educ.259 and Idaho’s ISEEO litigation exhibit narrower standards and heavier 

deference to legislative prerogative.260 These discrepancies confirm a contin- 

uum: some states edge closer to robust articulation of substantive education 

rights, while others remain content with baseline resource distribution.261 

Critically, many such adequacy rulings still do not encompass stringent 

quality metrics—like accredited teacher training, class-size caps, or access to 

advanced coursework.262 Where states have ventured to adopt these indicators 

(e.g., Massachusetts under McDuffy263 or New Jersey under Abbott v. Burke), 

courts sometimes leverage them to enforce more sweeping reforms.264 Without 

a unifying federal mandate, however, the result is a patchwork in which academic 

rigor and accountability may hinge on state politics, local property wealth, or 

activist litigation.265 Paradoxically, this state-by-state variability underscores 

why the U.S. framework might be closer to fulfilling an “educational right” than 

many realize: each state—through its own policy tapestry—seeks to ensure basic 

skill acquisition under a legally pluralistic approach.266 Adequacy can mature 

into a genuine right only when states align funding with enforceable quality 

baselines, lawful parental choice, and nondiscrimination—all four pillars 

operating together.267 

One promising avenue for reform lies in the formulation of concrete policy 

recommendations that bridge the gap between legal theory and practical 

implementation. For example, states could be encouraged to adopt model 

 

 256. See infra notes 335–39 and accompanying text. 

 257.  790 S.W.2d 186, 212 (Ky. 1989). 

 258. Id. at 212 (listing seven capacities). 

 259. 649 P.2d 1005, 1010 (Colo. 1982). 

 260. See Idaho Schs. for Equal Educ. Opportunity v. Evans, 850 P.2d 724, 733 (Idaho 1993). 

 261. See supra Table 2. 

 262. See McUsic, supra note 1 at 312–20. 

 263. McDuffy v. Sec’y of Exec. Office of Educ., 615 N.E.2d 516, 520–21 (Mass. 1993). 

 264. Abbott v. Burke, 575 A.2d 359, 400–01 (N.J. 1990). 

 265. See EMILY PARKER, 50-STATE REVIEW: CONSTITUTIONAL OBLIGATIONS FOR PUBLIC EDUCATION, 

EDUC. COMM’N OF THE STATES 5–22 (2016), https://files.eric.ed.gov/fulltext/ED564952.pdf [https://perma.cc/ 

5NRD-XG9E]. 

 266. See id.  

 267. See infra Subsection IV.B. 
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legislative frameworks that not only guarantee sufficient public funding but also 

incorporate qualitative benchmarks—such as rigorous teacher certification 

standards, measurable curriculum quality indicators, and robust accountability 

mechanisms.268 Drawing on states that pair expansive school-choice programs 

with proactive public-school funding and quality standards, policymakers can 

craft a common evaluative vocabulary across states (not a new federal cause of 

action) to harmonize adequacy litigation with meaningful parental freedom.269 

Such a proposal would not only operationalize the holistic right to education but 

also provide a replicable template for achieving the broader social, economic, 

and cultural goals embedded in both domestic and international legal 

standards.270 

This state-law survey supplies Part IV’s scoring rubric: (1) compulsory/free 

metrics (access); (2) judicially enforceable adequacy and quality proxies 

(quality); (3) lawful choice mechanisms and parental-liberty protections 

(liberty/choice); and (4) nondiscrimination scope and remedies (equality). 

IV. DEFINING THE BENCHMARK: EVALUATING A CONDITIONS-BASED RIGHT 

TO EDUCATION WITH THE REST OF THE WORLD 

The holistic vision of education elaborated earlier as a conditions-based 

right resonates with America’s federalist tapestry—where state constitutions, 

local governance, and a modest yet critical federal role interact. Indeed, the 

genuine desire to broaden the current scholarship framing a holistic right to 

education is also aligned with international human rights norms that treat 

economic and social rights as conditions for maximizing the full enjoyment of 

all rights.271 Consistent with this approach, international norms are used here as 

a descriptive yardstick for evaluating U.S. conditions, not as binding domestic 

law or as a new federal cause of action. 

Thus far, this Article has examined the elements of what should be 

considered a holistic right to education, one that transcends the narrow view of 

public-school funding alone.272 It posits that a modest federal role and state-led 

strategies, combined with meaningful parental choice and respect for parental 

prerogatives, better aligns with a holistic understanding of educational rights. 

Rather than focusing exclusively on ensuring the availability of government-run 

schools, this broader vision accommodates both publicly funded programs and 

private or religious alternatives.273 In so doing, it aspires to safeguard pluralism 

in education, ensuring that state obligations to provide quality schooling do not 

 

 268 See infra Part V. 

 269. See infra Part V. 

 270. See infra Part V. 

 271. See Stewart & Dennis, supra note 4, at 468.  

 272. See, e.g., supra notes 116–18 and accompanying text.  

 273. See supra notes 252–53 and accompanying text.  
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overshadow the legitimate autonomy of families to select or establish diverse 

educational settings. 

Notably, this conceptual framework is neither novel nor unprecedented on 

the international stage. It reflects widely recognized legal standards found in 

human rights treaties and international jurisprudence, which confirm that the 

right to education extends well beyond mere access to public institutions.274 The 

forthcoming Part of this Article analyzes those international norms to establish a 

non-arbitrary benchmark for determining whether states—functioning as the 

principal implementers of education law and policy under the federal structure—

adequately protect a truly holistic right to education. Throughout, this Article 

uses “benchmark” means criteria for assessing conditions (availability, 

accessibility, acceptability, adaptability), not the imposition of uniform 

institutions. This approach provides an analytical lens through which one may 

evaluate state-level adherence to educational rights, including the nexus between 

state responsibilities and parental freedoms central to meaningful educational 

choice.275 

To illustrate this international dimension, Part IV measures how American 

legal frameworks, despite their decentralized character, frequently align with 

core principles of the International Covenant on Economic, Social, and Cultural 

Rights (“ICESCR”). First, it unpacks the ICESCR’s obligatory standards—

compulsory free primary education, nondiscrimination, and special respect for 

parental moral or religious convictions—to show how they mirror both the 

positive (funding) and negative (freedom) aspects of the American approach.276 

Next, Part IV employs the lens of legal pluralism to demonstrate that the varied 

state constitutional mandates in the United States can collectively satisfy 

international benchmarks, provided that courts and policymakers account for 

education’s non-neutral, value-laden essence. This analysis reveals that, far from 

lagging behind global norms, the United States can be understood as 

implementing a holistic right to education—albeit in a uniquely American, 

decentralized manner.277 This mirrors the Article’s claim that the “right” is 

conditions-based and emerges from existing positive law rather than a 

freestanding federal entitlement. 

A. Assessing the United States Under the ICESCR as a Universal Standard 

To begin, it is essential to establish the standard by which we assess 

whether the United States recognizes a comprehensive or holistic right to 

education. In this context, and to avoid arbitrariness, it is almost self-evident to 

rely on the most significant legal framework governing most countries 

 

 274. See WILLIAM A. SCHABAS, THE CUSTOMARY INTERNATIONAL LAW OF HUMAN RIGHTS 319 (1st ed. 

2021). 

 275. See infra Section IV.C. 

 276. See infra Section IV.A. 

 277. See infra Section IV.C. 
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worldwide: the International Covenant on Economic, Social, and Cultural Rights 

(“ICESCR”). Indeed, the ICESCR is considered the foremost human rights treaty 

addressing educational rights and freedoms on a global scale due to its 

comprehensive and binding nature.278 Adopted by the United Nations in 1966 

and entering into force in 1976,279 the Covenant establishes the right to education 

as a core, universally acknowledged human right.280 Article 13 of the Covenant 

explicitly guarantees the right to free, compulsory primary education for all, 

along with the progressive realization of secondary, vocational, and higher 

education.281 This framework creates a universal standard that signatory states 

are legally bound to respect, protect, and fulfill, marking it as a significant 

achievement in the history of educational rights.282 Furthermore, the ICESCR 

 

 278. See Evan Rosevear, Ran Hirschl & Courtney Jung, Justiciable and Aspirational Economic and Social 

Rights in National Constitutions, in THE FUTURE OF ECONOMIC AND SOCIAL RIGHTS 37, 37 (Katharine G. Young 

ed., 2019). 

 279.  See ICESCR, supra note 5.  

 280.  ICESCR, article 13(1), establishes  

The States Parties to the present Covenant recognize the right of everyone to education. They agree that 

education shall be directed to the full development of the human personality and the sense of its dignity, 

and shall strengthen the respect for human rights and fundamental freedoms. They further agree that 

education shall enable all persons to participate effectively in a free society, promote understanding, 

tolerance and friendship among all nations and all racial, ethnic or religious groups, and further the activities 

of the United Nations for the maintenance of peace. 

See id. ¶ 1.  

 281. ICESCR, article 13(2), establishes, 

The States Parties to the present Covenant recognize that, with a view to achieving the full realization of 

this right:  

(a)  Primary education shall be compulsory and available free to all; 

(b)  Secondary education in its different forms, including technical and vocational secondary 

education, shall be made generally available and accessible to all by every appropriate means, 

and in particular by the progressive introduction of free education; 

(c)  Higher education shall be made equally accessible to all, on the basis of capacity, by every 

appropriate means, and in particular by the progressive introduction of free education; 

(d)  Fundamental education shall be encouraged or intensified as far as possible for those persons who 

have not received or completed the whole period of their primary education; 

(e)  The development of a system of schools at all levels shall be actively pursued, an adequate 

fellowship system shall be established, and the material conditions of teaching staff shall be 

continuously improved.  

Id. ¶ 2.  

 282. As it will see in the following paragraphs, the Committee on Economic, Social and Cultural Rights 

(CESCR) elaborates on the concepts of “respect,” “protect,” and “fulfill” in relation to economic, social, and 

cultural rights in General Comment No. 3, emphasizing the State’s obligations under the International Covenant 

on Economic, Social and Cultural Rights (ICESCR). In paragraph 10, the Committee states: “While the Covenant 

provides for progressive realization and acknowledges the constraints due to the limits of available resources, it 

also imposes various obligations which are of immediate effect.” CESCR General Comment No. 3: The Nature 

of States Parties’ Obligations (Art. 2, Para. 1, of the Covenant) ¶ 1, Dec. 14, 1990, U.N. Doc. E/1991/23. For 

example, a State party to the Covenant has an immediate obligation to “take steps” towards the full realization 

of the rights contained in the Covenant. Id. ¶ 2. “Such steps should be deliberate, concrete and targeted as clearly 

as possible towards meeting the obligations recognized in the Covenant.” Id. Moreover, the Committee has 

previously indicated that this includes the following three levels of obligations: the obligation to respect, protect 

and fulfill. Respecting requires refraining from interfering directly or indirectly with the enjoyment of the right. 

Protecting requires preventing third parties from interfering with the enjoyment of the right. Fulfilling requires 

adopting appropriate legislative, administrative, budgetary, judicial, promotional and other measures towards the 

full realization of the right. See id. ¶ 10. 
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emphasizes the role of education in fostering human dignity, understanding, 

tolerance, and friendship among all nations, groups, and individuals, aligning 

educational rights with broader principles of peace and social justice.283 The use 

of the ICESCR’s criteria is descriptive for evaluating existing U.S. conditions, 

but not for asserting domestic enforceability.284 

The ICESCR is unique in its insistence on countries’ accountability, 

requiring member states to take specific steps within their maximum available 

resources to progressively realize the right to education for all citizens.285 This 

obligation includes ensuring equal access, quality standards, and education free 

from discrimination.286 Additionally, the ICESCR’s General Comment No. 13 

elaborates on these obligations, asserting that education is both an empowerment 

right and a means of realizing other fundamental rights,287 such as the rights to 

work, health, and participation in cultural life.288 By setting this universal 

normative framework, the ICESCR has become a reference point for inter- 

national education rights advocacy,289 as well as for national and regional human 

rights bodies seeking to uphold educational rights in line with international 

standards.290 For this Article’s purposes, these materials supply a neutral set of 

indicators that map onto the four pillars identified earlier. 

The ICESCR’s influence extends beyond countries that have not ratified 

the treaty, such as the United States, by shaping international norms and guiding 

domestic policies globally.291 Even for non-ratifying countries, the principles 

embedded in the Covenant set a widely respected standard, particularly in 

defining education as a universal right linked to individual empowerment and 

societal development.292 The treaty’s principles are often adopted into soft law 

 

 283. See ICESCR, supra note 5, ¶ 1.   

 284. See Anna Maria Gabrielidis, Human Rights Begin at Home: A Policy Analysis of Litigating 

International Human Rights in U.S. State Courts, 12 BUFF. HUM. RTS. L. REV. 139, 156 (2006). 

 285. See ICESCR, supra note 5, ¶ 1.  

 286. See id. ¶ 2.  

 287. CESCR General Comment No. 13, supra note 39, ¶ 1 (“Education is both a human right in itself and 

an indispensable means of realizing other human rights. As an empowerment right, education is the primary 

vehicle by which economically and socially marginalized adults and children can lift themselves out of poverty 

and obtain the means to participate fully in their communities.”). 

 288. See id. ¶ 16. 

 289. In words of Fons Coomans, the ICESCR has brought questions “concerning the justiciability of social, 

economic and cultural rights, such as questions relating to the separation of powers, the review of positive and 

negative obligations and the (deferential) role of the courts in relation to social rights issues.” See Fons Coomans, 

Justiciability of the Right to Education, 2 ERASMUS L. REV. 427, 428 (2009); Katharine G. Young, The Minimum 

Core of Economic and Social Rights: A Concept in Search of Content, 33 YALE J. INT’L L. 113, 115 (2008). 

 290. See Coomans, supra note 289, at 429. 

 291. Id.  

 292. During the COVID-19 pandemic and the Commission of Human Rights debate, the United States 

notably demonstrated a willingness to consider ICESCR principles, especially in relation to equitable access to 

healthcare and medicines. See Lisa Forman, Basema Al-Alami, & Kaitlin Fajber, An Inquiry into State Agreement 

and Practice on the International Law Status of the Human Right to Medicines, 24 HEALTH & HUM. RTS. J. 125, 

136 (2022). As analyzed by Forman et al. in their inquiry into state practice, although the United States has not 

ratified the ICESCR, the country issued statements linked to the Covenant’s principles on the right to health. See 

Coomans, supra note 289, at 442. This approach underscores how, even in the absence of formal treaty 
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frameworks and influence policies promoted by global organizations such as 

UNESCO and the United Nations Human Rights Council.293 This influence 

means that many non-ratifying countries align their education policies with 

ICESCR standards to meet international expectations, maintain global cred- 

ibility, and attract development partnerships.294 As the United States indicated in 

its 2017 statement to the Human Rights Council while recognizing the 

significance of economic, social, and cultural rights, it remains cautious of 

interpretations that would imply binding obligations from the ICESCR, which it 

has not ratified.295 Nevertheless, the United States acknowledges the value of 

these standards in informing policy goals domestically, even in the absence of a 

legal obligation.296 This descriptive use tracks the Article’s thesis that 

international law supplies a taxonomy of state duties—access, quality, liberty, 

equality—rather than a demand for uniform institutions.297 

Although the United States has refrained from ratifying numerous 

international human rights treaties,298 the country remains a focal point in global 

discussions on human rights and fundamental freedoms.299 Scholars argue that, 

due to its geopolitical influence and long-standing advocacy for democratic 

values, international attention is consistently directed toward American 

standards of rights protection. For instance, Andrew Moravcsik highlights the 

paradox of the United States promoting international human rights while often 

remaining outside formal treaty commitments.300 This unique position under- 

scores the United States’ role as an implicit model, influencing international 

expectations for human rights, regardless of its treaty affiliations.301 That role 

underscores why a conditions-based domestic analysis—rather than treaty-

 

obligations, the United States recognized and acted upon the shared goals reflected in ICESCR standards. See 

Lisa Forman et al., supra.   

 293. See supra note 292 and accompanying text.  

 294. See U.S. Mission Geneva, U.S. Explanation of Position on the Realization of Economic, Social, and 

Cultural Rights, as delivered by William J. Mozdzierz (Mar. 23, 2017), https://geneva.usmission.gov/2017/ 

03/23/u-s-explanation-of-position-on-the-realization-of-economic-social-and-cultural-rights/ [https://perma.cc/ 

K6JM-55X5]. 

 295.  See supra note 292 and accompanying text.  

 296. See U.S. Mission Geneva, supra note 294 (establishing that “[a]s a matter of public policy, the United 

States continues to take steps to provide for the economic, social, and cultural needs of its people”). 

 297. See supra note 292 and accompanying text.  

 298. The United States has only ratified the Convention against Torture and Other Cruel Inhuman or 

Degrading Treatment or Punishment (CAT), the International Convention on the Elimination of All Forms of 

Racial Discrimination (CERD)—both on October 21, 1994—and the International Covenant on Civil and 

Political Rights, on June 08, 1992. See View the Ratification State by Country or by Country, UN TREATY BODY 

DATABASE, https://tbinternet.ohchr.org/_layouts/15/TreatyBodyExternal/Treaty.aspx?CountryID=187&Lang= 

EN [https://perma.cc/Z7PZ-Y95W] (last visited Feb. 17, 2026). In addition, it is party to two protocols of the 

Convention on the Rights of the Child but never ratified the treaty itself. Id. 

 299. See U.S. DEP’T OF STATE, REPORT OF THE COMMISSION ON UNALIENABLE RIGHTS, 4 (2020), https:// 

www.state.gov/wp-content/uploads/2020/07/Draft-Report-of-the-Commission-on-Unalienable-Rights.pdf 

[https://perma.cc/Y7LL-NT5A].  

 300. Andrew Moravcsik, The Paradox of U.S. Human Rights Policy, in AMERICAN EXCEPTIONALISM AND 

HUMAN RIGHTS 147, 147–97 (Michael Ignatieff ed., 2005). 

 301. See id.  
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ratification status—best reveals whether the right to education is functionally 

secured.  

Now, to understand this framework, it must be said that most economic, 

social, and cultural rights are based on the Universal Declaration of Human 

Rights (“UDHR”) in Article 16 and Articles 22 through 27.302 Article 26 

establishes the right to education, free and compulsory at the elementary level, 

with technical and professional education generally available, and higher 

education equally accessible based on merit, the aims of the education provided, 

and the parent’s priority right to choose the kind of education that shall be given 

to their children,303 in the following way: 

1.  Everyone has the right to education. Education shall be free, at least in 
the elementary and fundamental stages. Elementary education shall be 
compulsory. Technical and professional education shall be made 
generally available and higher education shall be equally accessible to 
all on the basis of merit. 

2.  Education shall be directed to the full development of the human 
personality and to the strengthening of respect for human rights and 
fundamental freedoms. It shall promote understanding, tolerance and 
friendship among all nations, racial or religious groups, and shall 
further the activities of the United Nations for the maintenance of 
peace. 

3.  Parents have a prior right to choose the kind of education that shall be 
given to their children.304 

For sure, the Universal Declaration, adopted by the United Nations General 

Assembly, carries an expectation of being taken seriously.305 While not legally 

binding,306 is widely recognized as a foundational document for contemporary 

human rights.307 Some provisions are argued to reflect customary international 

law, but their precise domestic legal status is contested; for present purposes, the 

UDHR serves as a persuasive authority and a normative baseline.308 The same 

may be said concerning the right to education and educational freedoms.309 In 

this vein, Schabas has stated that “there may be no better case for recognition of 

a fundamental human right as a matter of customary international law than the 

 

 302. G.A. Res. 217 (III) A, supra note 30.  

 303. Id. at art. 26. 

 304. Id. 

 305. Kathryn McNeilly, ‘If Only for a Day’: The Universal Declaration of Human Rights, Anniversary 

Commemoration and International Human Rights Law, 23 HUM. RTS. L. REV. 1, 23 (2023) (observing that, 

although “attitudes towards the UDHR may have ebbed and flowed at particular points throughout history,” it is 

nevertheless “a document “that has a steadfast, foundational nature”).  

 306. See Sosa v. Alvarez-Machain, 542 U.S. 692, 734 (2004) (the United States Supreme Court has also 

established that “the Declaration does not of its own force impose obligations as a matter of international law.”). 

 307. See McNeilly, supra note 305. 

 308. IAN BROWNLIE & GUY S. GOODWIN-GILL, BASIC DOCUMENTS ON HUMAN RIGHTS 23 (Ian Brownlie & 

Guy S. Goodwin-Gill eds., 5th ed. 2006) (stating that although the Declaration is not a legally binding instrument, 

some of its provisions reflect international customary law or the general principles of law). 

 309. See SCHABAS, supra note 274, at 312. 
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right to education.”310 However, this Article relies on the UDHR in that 

persuasive sense only. 

In this way, concerning economic and social rights implementation in the 

United States, not all international human rights obligations derive from 

international treaties.311 Indeed, some obligations come from membership in 

the United Nations.312 Thus, international human rights mechanisms, 

including the United Nations Human Rights Council and the Special 

Procedures, investigate the record of the United States on respecting, pro- 

tecting, and fulfilling the economic and social rights in the Universal 

Declaration of Human Rights.313 

Then, educational rights and freedoms are further elaborated in the 

ICESCR. In 1977, the United States signed the ICESCR under President Carter’s 

administration;314 however, the Covenant has never been ratified. The necessary 

review of the Covenant by the Senate was not pursued during his administration, 

as the Senate must provide “advice and consent” before the U.S. can ratify a 

treaty.315 Presidents Reagan and Bush administrations never moved forward. The 

same happened with President Clinton and the following administrations.316 

 

 310. Id. 

 311.  BROWNLIE & GOODWIN-GILL, supra note 308, at 23 (stating that UDHR is not a legally binding 

instrument but is an authoritative guide to the interpretation of the human rights to which the U.N. Charter 

commits all its members). 

 312. Gillian MacNaughton & Mariah McGill, Economic and Social Rights in the United States: 

Implementation Without Ratification, 4 NE. U. L.J. 365, 368 (2012).  

 313. Id. at 376. 

 314. International Covenant on Economic, Social and Cultural Rights, UNITED NATIONS TREATY 

COLLECTION (Feb. 12, 2026, at 10:16 ET), https://treaties.un.org/pages/ViewDetails.aspx?src=TREATY&mtds 

g_no=IV-3&chapter=4 [https://perma.cc/9LH5-9Q2G].  

 315. U.S. CONST. art. II, § 2. 

 316. It is interesting to note that under Article 18 of the Vienna Convention on the Law of Treaties, which 

the United States also never ratified but recognizes as reflective of customary international law, a state that has 

signed but not ratified a treaty is obligated to refrain from acts that would defeat the object and purpose of the 

treaty. See Vienna Convention on the Law of Treaties, May 23, 1969, 1155 U.N.T.S. 331. Also, even though the 

United States is not party to the Vienna Convention on the Law of Treaties, as a signatory of the treaty on April 

24, 1970, “[t]he United States considers many of the provisions of the Vienna Convention on the Law of Treaties 

to constitute customary international law on the law of treaties.” Vienna Convention on the Law of Treaties, U.S. 

DEP’T. OF STATE (Jan. 20, 2017), https://2009-2017.state.gov/s/l/treaty/faqs/70139.htm [https://perma.cc/H9WG-

FA56]. 

This means the United States should avoid actions that would undermine the principles and goals of the ICESCR, 

among all of them, the harmonization between educational rights and freedoms. Therefore, even without 

ratification, the act of signing the ICESCR signals a good faith commitment to the principles enshrined in the 

treaty. Id. This includes recognizing, in some ways, the right to education, parents’ rights, and educational 

freedoms. Finally, while not legally binding, the ICESCR signing expresses a commitment that carries moral and 

political weight and reflects a willingness to align domestic policies with international standards. See McNeilly, 

supra note 305, at 4. In sum, acknowledging that the ICESCR is not legally binding for the United States, the 

UDHR imposes certain international obligations to monitor the domestic implementation of some economic, 

social, and cultural rights, such as educational rights and freedoms. Id. Finally, it could be said that the United 

States is at least morally obligated to refrain from acts that would defeat the object and purpose of the ICESCR, 

being the right to education a core element of its object and purpose. Vienna Convention on the Law of Treaties, 

supra. 



DOCUMENT2 (DO NOT DELETE) 8/13/2026  6:55 PM 

No. 4] CONDITIONS-BASED RIGHT TO EDUCATION 1271 

 

Now, beyond whether we are dealing with obligations emanating from the 

ICESCR or the UDHR, the practical reality is that the United States continues to 

be monitored to assess whether its domestic legislation is at least consistent with 

international human rights standards. For instance, during the Special Rapporteur 

on the Right to Education’s visit, concerns were raised regarding the consistency 

of United States education policies with international expectations.317 Thus, the 

aim of this Article is not to determine whether there is a legal obligation to 

implement treaty commitments. Rather, it analyzes whether United States 

legislation aligns with the substance of these treaties within a unique American 

constitutional framework that delegates the provision of education primarily to 

state governments rather than the federal level.  

Finally, beyond its non-binding nature, the value of the ICESCR lies in its 

universal recognition as a foundational framework for educational rights.318 In 

this sense, it constitutes a particularly suitable and non-arbitrary benchmark for 

evaluating the existence or absence of a holistic right to education in the United 

States.319 Its principles provide an internationally accepted lens through which to 

assess the alignment of American educational laws and policies with global 

standards, regardless of the country’s ratification status.320 This matches the 

Article’s thesis that the “right” is assessed as a system of conditions already 

present in U.S. positive law. 

B. Educational Rights and Freedoms and Legal Pluralism 

To appreciate how American federalism aligns with—or diverges from—

ICESCR principles, one must recognize the principle of legal pluralism that 

underpins U.S. education.321 This Section examines how states, localities, and 

the federal government share responsibility for ensuring both equal access to 

funding and safeguards for religious and moral convictions.322 From a human 

rights perspective, education’s non-neutral nature demands simultaneous 

protection of personal freedoms and fulfillment of collective obligations—a dual 

imperative mirrored in the varied state constitutions and legislative schemes.323 

Acknowledging that the treaty does not legally bind the United States, and 

since it will be used as a benchmark, it is important to explain how the ICESCR 

imposes several state obligations, positive and negative, for the State Parties.324 

At the same time, while unable to enact legally binding instruments, the 

 

 317. See Farida Shaheed (Special Rapporteur on the Right to Education), Call for Contributions: Country 

Visit to the United States of America, U.N. Doc. A/HRC/59/41/Add.1 (Apr. 14, 2025), https://www.ohchr.org/en 

/calls-for-input/2024/call-contributions-country-visit-united-states-america-29-april-10-may-2024 [https:// 

perma.cc/66G7-LSGX]. 

 318. Stark, supra note 38, at 357. 

 319. Id. 

 320. Barrera-Rojas, supra note 3, at 363–64. 

 321. See Shaheed, supra note 317.  

 322. See discussion infra Section IV.B. 

 323. See supra note 49 and accompanying text. 

 324. See infra notes 326–32 and accompanying text. 
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Committee on Economic, Social, and Cultural Rights has established several 

recommendations associated with the minimum core obligations in the specific 

case of the right to education.325 According to Saul, Kinley, and Mowbray, these 

obligations can be divided into five categories:326 

i.  Ensuring access to public institutions on a non-discriminatory basis.327 

ii.  Ensuring that the provision of education conforms to the aims 
established in Article 13(1).328 

iii. Providing a compulsory and free primary school for all, according to 
Article 13(2).329 

iv.  Adopting and implementing a national education strategy, including 
providing secondary, higher, and fundamental education for all.330 

v.  Ensuring the free choice of education without interference from the 
State or third parties, subject to conformity with minimum educational 
standards per Article 13(3)(4).331 So, as observed, educational 
freedoms include parental rights and the freedom to establish edu- 
cational institutions.332 

At the same time, CESCR General Comment No. 13 has established those 

State obligations in education that are of immediate effect and those that are 

instead subject to progressive realization.333 Based on this assessment, States 

Parties must immediately: (i) guarantee that the right to education will be 

exercised without any kind of discrimination; and (ii) take steps to move towards 

the full realization of Article 13, and these steps must be deliberate, concrete, 

and targeted towards the full realization of the right to education.334  

There is also consensus that parents’ rights and educational freedoms 

obligations established in Articles 13(3) and 13(4) are immediate-effect 

obligations and not subject to progressive realization.335 These liberties336 are 

 

 325. CESCR General Comment No. 3, supra note 282, ¶ 10. 

 326. BEN SAUL, DAVID KINLEY & JACQUELINE MOWBRAY, THE INTERNATIONAL COVENANT ON ECO- 

NOMIC, SOCIAL AND CULTURAL RIGHTS: COMMENTARY, CASES, AND MATERIALS 1161 (2014). 

 327. Although it is of vital importance, the debate concerning the meaning of the concept of “public 

institutions” exceeds the scope of this Article. See id. 

 328. See id. at 1090. 

 329. Id. at 1171. 

 330. Id. at 1101. 

 331. Id. 

 332. See supra notes 327–31 and accompanying text. 

 333. SAUL ET AL., supra note 326, at 10997. 

 334. CESCR General Comment No. 13, supra note 39, ¶ 43. 

 335. U.N. Office of the High Commissioner for Human Rights, Fact Sheet No. 33: Frequently Asked 

Questions on Economic, Social and Cultural Rights, 15, No. 33 (Dec., 2008). The latter establishes  

Box 7: Examples of rights under the International Covenant on Economic, Social and Cultural Rights (part 

III) subject to immediate protection . . . The obligation to respect the liberty of parents to choose for their 

children schools, other than those established by the public authorities, which conform to minimum 

educational standards (art. 13 (3)); The obligation to protect the liberty of individuals and bodies to establish 

and direct educational institutions which conform to minimum standards (art. 13 (4)).  

 336. The ICESCR’s travaux préparatoires reveal that these “liberties” were deliberately not classified as 

“rights” to avoid imposing an obligation on States Parties to provide financial resources to realize them. See 

KLAUS DIETER BEITER, THE PROTECTION OF THE RIGHT TO EDUCATION BY INTERNATIONAL LAW, INCLUDING A 



DOCUMENT2 (DO NOT DELETE) 8/13/2026  6:55 PM 

No. 4] CONDITIONS-BASED RIGHT TO EDUCATION 1273 

 

twofold: first, parents have the freedom to educate their children in conformity 

with their moral and religious convictions, including the freedom to choose 

private schools; and second, States Parties must immediately protect and respect 

educational liberties.337 In this regard, it is interesting to note that under both the 

ICESCR provisions and the CESCR’s authoritative but non-binding inter- 

pretation, States Parties are free to fund public and private educational initiatives 

at the same level, with no legally binding prioritization.338 Therefore, it is a 

matter of deference and discretion for States Parties to meet the objectives 

through the direct provision of education by establishing public schools, by 

funding private initiatives, or both.339  

Now, regarding the right to education, focusing on state obligations, at least 

for the “positive rights” approach, is essential.340 Positive rights require states to 

take proactive steps to fulfill specific entitlements, like access to education, as 

articulated in the ICESCR.341 This approach involves obligations on states not 

only to provide and facilitate educational access but also to ensure quality and 

nondiscrimination.342 During implementation processes, however, these posi- 

tive obligations must be balanced with negative obligations, which respect 

educational freedoms, such as parents’ rights to choose their children’s education 

or the autonomy of private educational institutions.343 The interplay between 

these positive and negative rights requires nuanced legal frameworks that enable 

states to guarantee educational rights without infringing on individual freedoms. 

This legal harmonization, therefore, becomes a complex process of aligning 

state-driven educational mandates with the respect for diverse educational 

choices within a pluralistic society, thereby maintaining a balance between the 

rights to education and educational freedoms.  

Certainly, the legal harmonization of positive rights and liberties does not 

hinge exclusively on embedding them both in a single legal instrument of 

uniform rank or hierarchy.344 Such a view is overly reductive, as it overlooks the 

significance of a dynamic process in which norms at the national or subnational 

levels—whether constitutional or statutory—progressively complement each 

 

SYSTEMATIC ANALYSIS OF ARTICLE 13 OF THE INTERNATIONAL COVENANT ON ECONOMIC, SOCIAL AND 

CULTURAL RIGHTS 557 (2005) (“Art. 13(3) ICESCR, it should be pointed out, uses the term ‘liberty.’”). The 

drafters of the ICESCR apparently chose the term because it was feared that the term ‘right’ might be interpreted 

to mean a right that is unrestricted.” See id. 

 337. U.N. Office of the High Commissioner for Human Rights, supra note 335, ¶ 47. 

 338.  Neither the ICESCR nor the CESCR General Comments establishes any difference between public 

and private educational institutions in providing education. See id.  

 339. See Barrera-Rojas, supra note 3, at 368. 

 340. It is important to note that the discussion surrounding positive and negative rights in the United States 

is unique, given that the structure, nature, treatment, interpretation, and application of fundamental rights in the 

U.S. diverge from their treatment in much of the world, especially under European and Latin American 

frameworks. For discussing this topic in the United States, see Coffman, supra note 98 at 181 (citing Gabrielidis, 

supra note 284, at 140). 

 341. Id. 

 342. U.N. Office of the High Commissioner for Human Rights, supra note 335, ¶ 1. 

 343. See Barrera-Rojas, supra note 3, at 368. 

 344. Id. at 363–64. 
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other.345 Indeed, this incremental approach itself represents a valid pathway for 

achieving and reconciling rights and liberties within a democratic society.346  

That is how legal pluralism comes into the stage. Legal pluralism could be 

defined as the coexistence of different legal orders under international human 

rights law and the proper space to interpret, align, implement, and enforce 

universal provisions under the purview of domestic legal orders without 

resignation to the substantive effective force of supranational norms.347 Under 

this definition, it is clear that countries remain primarily responsible for human 

rights implementation and enforcement within their jurisdictions.348 There is also 

no international authority capable of crafting a definitive and unique method of 

implementation or interpretation of the right to education and education 

freedoms universally applicable to all State Parties.349 

As a matter of domestic implementation, incorporating international human 

rights into domestic constitutions is commonly encouraged.350 Educational rights 

and freedoms have also been expressly recognized in several countries’ domestic 

constitutions, each with different legal outcomes and/or interpretations, 

depending on their legal system, constitutional design, culture, and political 

framework.351 However, incorporating those human rights into their domestic 

constitutions is not universally mandatory as an international human rights 

standard.352  

Indeed, international law respects the sovereignty of states, allowing them 

flexibility in how they implement international human rights obligations.353 The 

States Parties bound by the ICESCR can choose various methods, including but 

not limited to constitutional incorporation, to fulfill their international commit- 

ments.354 This approach is evident in the way different countries adapt their legal 

 

 345. See Paul Schiff Berman, Global Legal Pluralism, 80 S. CAL. L. REV. 1155, 1159 (2007). 

 346. See Stark, supra note 38, at 112. 

 347. Barrera-Rojas, supra note 3, at 385–86; see Berman, supra note 345, at 1157–58. 

 348. See Paolo G. Carozza, Subsidiarity as a Structural Principle of International Human Rights Law, 97 

AM. J. INT’L L. 38, 62 (2003). 

 349. Id. 

 350. See Mary Kathryn Healy, Constitutional Incorporation of International Human Rights Standards: An 

Effective Legal Mechanism?, 2 CHI. J. INT’L L. ONLINE 114, 116 (2023). 

 351. Among several examples we can mention, the South African Constitution explicitly states that 

everyone has the right to have access to adequate housing, health care services, sufficient food and water, and 

social security. See S. AFR. CONST., 1996, arts. 26, 27. It further mandates that the state must take reasonable 

legislative and other measures, within its available resources, to achieve the progressive realization of these rights 

(Sections 26 and 27). Brazil’s Constitution includes a wide range of social rights and explicitly recognizes the 

right to adequate housing, and Article 23 obligates the government to provide adequate housing and sanitation. 

CONSTITUIÇÃO FEDERAL [C.F.] [Constitution] art. 23 (Braz.). The 1976 Constitution of Portugal explicitly 

includes between articles 63 to 74, rights to adequate housing, health, education, and social security, emphasizing 

the state’s duty to ensure these rights are progressively realized. CONSTITUIÇÃO DA REPÚBLICA PORTUGUESA 

[C.R.P.], English translation available at https://diariodarepublica.pt/dr/legislacao-consolidada/decreto-

aprovacao-constituicao/1976-34520775 [https://perma.cc/XW68-KDR3]. 

 352. Barrera-Rojas, supra note 3, at 386. 

 353. HURST HANNUM, RESCUING HUMAN RIGHTS: A RADICALLY MODERATE APPROACH 100 (2019). 

 354. See JULIE FRASER, SOCIAL INSTITUTIONS AND INTERNATIONAL HUMAN RIGHTS LAW IMPLEMEN- 

TATION: EVERY ORGAN OF SOCIETY 65 (2020). 
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frameworks to align with international standards without necessarily amending 

their constitutions to incorporate rights and freedoms from the treaties and 

customary international law provisions.355 In this way, as shown in Part III, the 

decentralized approach in the United States can, in fact, uphold both positive 

obligations (funding, universal access) and negative freedoms (parental choice, 

religious accommodations) being aligned with international law standards.   

Indeed, “[t]he primary obligation is for states to respect, protect, and fulfill 

human rights, but the means of achieving this can vary.”356 So, as long as the 

United States complies with the conditions necessary to respect, protect, and 

fulfill the right to education, the ways and measures America takes are matters 

of the country’s democratic process. Finally, state practices indicate a diversity 

in how international human rights are implemented.357 “Some states incorporate 

these rights directly into their constitutions, while others use statutory laws, 

judicial interpretation, and administrative regulations to achieve compliance.”358 

“This variety demonstrates that constitutional incorporation is not the sole 

method for implementing and fulfilling international human rights.”359 

C. Provision of Public Education, School Choice, and Parental Rights in the 

United States. The Key Ingredients for a Holistic Right to Education  

The American patchwork of free public schooling, targeted quality 

standards, and constitutionally recognized parental freedoms already reflects 

many ICESCR values.360 This Section spells out how meeting global bench- 

marks requires attention to each element—universal provision, flexible choice 

mechanisms, nondiscrimination, and moral or religious accommodations. By 

weaving together these threads, the United States can demonstrate a more holistic 

“right to education” than the narrow, finance-focused lens suggests, reinforcing 

that educational policymaking necessarily intersects with societal, cultural, and 

moral imperatives.361 

To begin, it is necessary to clarify that even prior to the ICESCR, the 

UDHR declared in Article 26 that “everyone has the right to education.”362 

Although the UDHR is non-binding, it influenced many postwar constitutions 

and undergirded the eventual drafting of the ICESCR.363 The UDHR established 

an early global consensus that governments bear affirmative obligations in this 

 

 355. Barrera-Rojas, supra note 3, at 386. 

 356. Id. 

 357. Id. 

 358. Id. at 386; see Başak Çalı, Comparing the Support of the EU and the US for International Human 

Rights Law Qua International Human Rights Law: Worlds Too Far Apart?, 13 INT’L J. CONST. L. 901, 913–18 

(2015). 

 359. Barrera-Rojas, supra note 3, at 386. 

 360. See supra Sections VI.A–B. 

 361. See infra notes 402–03 and accompanying text. 

 362. G.A. Res. 217 (III) A, supra note 30, art. 26. 

 363. See PHILIP ALSTON & RYAN GOODMAN, INTERNATIONAL HUMAN RIGHTS: THE SUCCESSOR TO 

INTERNATIONAL HUMAN RIGHTS IN CONTEXT 822–25 (2013). 



DOCUMENT2 (DO NOT DELETE) 8/13/2026  6:55 PM 

1276 UNIVERSITY OF ILLINOIS LAW REVIEW [Vol. 2026 

 

sphere by enshrining the principle of free and compulsory elementary 

education.364 The United States, while instrumental in crafting the UDHR, never 

translated its ideals into a federal constitutional right.365 Instead, the United 

States secures access and quality primarily through state constitutional duties and 

federal nondiscrimination guarantees, with parental liberty protected by Supreme 

Court jurisprudence.366 

Likewise, the Convention on the Rights of the Child (“CRC”), which has 

not been part of this analysis, highlights a child-centric perspective, asserting 

that education must develop “the child’s personality, talents and mental and 

physical abilities to their fullest potential.”367 With provisions balancing parental 

freedoms and the state’s duty to ensure each child’s best interests, the CRC 

arguably contains a more holistic educational philosophy than even the 

ICESCR.368 While the United States has signed but not ratified the CRC,369 

multiple states have folded aspects of the Convention’s child welfare focus into 

legislation on special education or anti-discrimination measures.370 Hence, a 

closer look at these broader human rights instruments underscores that the 

American system, though decentralized, already embraces many of the same core 

norms—albeit without a single, authoritative federal “right to education.”371 

In this way, it is evident from the previous Section that the United States 

possesses all the necessary legal elements to construct a holistic right to 

education. The interplay between federal constitutional provisions, statutory 

regulations, and state laws creates a balanced and nuanced framework that, while 

complex, provides a strong foundation for a well-rounded educational rights 

regime. This is not merely the perspective of the author of this Article; rather, it 

aligns with international human rights standards, as reflected in the obligations 

 

 364. G.A. Res. 217 (III) A, supra note 30, art. 26. 

 365. See Liu, supra note 6, at 337–39. 

 366. See supra note 43 and accompanying text. 

 367. G.A. Res. 44/25, Convention on the Rights of the Child art. 29(1)(a), (Nov. 20, 1989). 

 368. Id. arts. 3, 5. 

 369.  See Status of Ratification Interactive Dashboard, OFF. OF THE UNITED NATIONS HIGH COMM’R FOR 

HUM. RTS., https://indicators.ohchr.org/ [https://perma.cc/4BVW-F37Z] (last visited Feb. 17, 2026). 

 370. For instance, the Individuals with Disabilities Education Act (IDEA) mandates that all children with 

disabilities are entitled to a free and appropriate public education, emphasizing the need for individualized 

education programs and services tailored to each child’s unique needs. Individuals with Disabilities Education 

Act, 20 U.S.C. § 1412.This federal framework has influenced state-level policies, leading to the adoption of 

inclusive educational practices that align with the CRC’s principles of non-discrimination and the best interests 

of the child. See McUsic, supra note 1, at 320. Additionally, some states have enacted anti-discrimination laws 

that protect children from various forms of abuse and neglect, reflecting the CRC’s emphasis on safeguarding 

children’s rights. Safe School Laws, MOVEMENT ADVANCEMENT PROJECT, https://www.lgbtmap.org/equality-

maps/safe_school_laws [https://perma.cc/LD32-8PNP] (last visited Feb. 17, 2026). For example, state-level anti-

bullying laws have been implemented to protect children with disabilities, ensuring they have equal access to 

education in a safe environment. Id. These measures demonstrate a commitment to upholding the CRC’s 

standards, even in the absence of federal ratification. 

 371. See supra note 43 and accompanying text. 
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outlined by Saul, Kinley, and Mowbray, as well as in authoritative interpretations 

from the CESCR.372 

The American legal framework accommodates both the positive 

obligations of the state to provide education and the negative obligations that 

protect educational freedoms, such as parental rights and institutional autonomy 

for private schools.373 This balance mirrors international human rights law’s 

approach, which allows for domestic discretion in implementing education rights 

while maintaining core obligations.374 Given this legal pluralism, the United 

States is well-positioned to further develop its educational framework, 

reinforcing the notion that a holistic right to education is not only feasible but 

already embedded within its existing legal structure.375 

This negative duality or obligation of omission on the part of the federal 

government not to interfere with the exercise of parental rights, together with the 

obligation at the state level to guarantee the provision of education, has allowed 

the harmonization of rights and freedoms.376 This separation of powers has 

prevented conflict between parents and the government, but is still not without 

tensions.377 

As was stated supra, legal pluralism acknowledges the coexistence of 

multiple legal systems within a given jurisdiction.378 It can explain the different 

relationships intra-domestic legislation where different legal systems coexist, 

such as a federal government and its interplay with the state level.379 In the 

context of the United States, this means federal, state, and sometimes local laws 

interact to address rights issues.380 This legal pluralism model can facilitate 

compliance with international standards, allowing different levels of government 

to share responsibility and collaborate to ensure that both negative and positive 

rights are respected and enforced.381 

In this sense, parental rights in the United States are primarily negative 

rights, meaning they protect against government interference in the upbringing 

and education of children.382 Conversely, the provision of education—by public 

or private schools—can be considered a positive right, requiring proactive 

measures by the state to provide and ensure access to education, which was 

declared a non-fundamental right under the Federal Constitution.383 Still, under 

the Tenth Amendment, the decision to provide positive rights has been deferred 

 

 372. See supra notes 326–34 and accompanying text. 

 373. See supra notes 369–72 and accompanying text. 

 374. See BEITER, supra note 336, at 208. 

 375. See infra Part V. 

 376. See Troxel v. Granville, 530 U.S. 57, 57 (2000); Coffman, supra note 98, at 205. 

 377. See Mahmoud v. Taylor, 606 U.S. 522, 526 (2025).  

 378. See supra Section IV.B. 

 379. See Geoffrey Swenson, Legal Pluralism in Theory and Practice, 20 INT’L STUD. REV. 438, 438 (2018). 

 380. See id. at 447. 

 381. See id. at 445. 

 382. Wisconsin v. Yoder, 406 U.S. 205, 219 (1972). 

 383. Id. at 213. 
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from the federal to the state level.384 Harmonizing these requires a nuanced 

approach that respects parental autonomy while fulfilling the state’s obligation 

to provide education.385 

The ICESCR standards emphasize the government’s duty to ensure the 

right to education without discrimination and to realize this right pro- 

gressively.386 At the same time, as discussed supra, parents’ rights and school 

choice are a minimum core and immediate-effect obligation for the State Parties 

not to be subject to the progressive realization.387 The United States, through its 

varied federal and state approaches, generally aligns with these standards by 

enacting laws and policies that respect, protect, and facilitate parental choice at 

the federal level, while also promoting universal access to education, ensuring 

its provision, and advancing quality adequacy at the state level.388 It remains 

unclear, however, whether the overall legal framework is fully harmonized in a 

rights-oriented direction. The legal framework might include state-funded 

education programs, scholarships, and regulations that ensure educational 

standards are met across all schooling options.389 In addition, the federal 

government provides funding and education rights at the statutory390 and 

regulatory levels, granting support to ensure the states comply with international 

education standards.391 

This cooperative federalism approach allows states to tailor their 

educational policies to local needs while adhering to a national framework that 

aligns with ICESCR commitments, including to refrain from acts that would 

defeat the object and purpose of the Covenant.392 This means the United States 

avoids actions that would undermine the principles and goals of the ICESCR: 

Indeed, the country has the potential to be aligned in a full commitment to 

harmonizing educational rights and freedoms if it decides to go in that 

direction.393 

 

 384. See Coffman, supra note 98, at 205. 

 385. See Barclay, supra note 206, at 2097. 

 386. ICESCR, supra note 5, art. XIII. 

 387. See Yoder, 406 U.S. at 214. 

 388. See id. 

 389. See Education and the Law, supra note 76, at 1378. 

 390. See Elementary and Secondary Education Act (ESEA), Pub. L. No. 89-10, 79 Stat. 27 (1965); 

Individuals with Disabilities Education Act (IDEA), Pub. L. No. 101-476, 104 Stat. 1142 (1990) (codified as 

amended at 20 U.S.C. § 1400); No Child Left Behind Act of 2001 (NCLB), Pub. L. No. 107-110, 115 Stat. 1425. 

NCLB is mainly codified in Chapter 70 of Title 20, 20 U.S.C. § 6301. NCLB revamped the Elementary and 

Secondary Education Act of 1965, listed below, incorporating new provisions in areas such as standardized 

testing, accountability, and parental choice. 

 391. See 20 U.S.C. § 6301. 

 392. Vienna Convention on the Law of Treaties, art. 18, May 23, 1969, 1155 U.N.T.S. 331. 

 393. Some scholars acknowledge that the United States’ various state-level programs address issues such 

as homelessness and child hunger in ways that appear to align with the norms of the Economic Covenant. See, 

e.g., Stark, supra note 38, at 130. However, they contend that these measures—while reflective of widely 

accepted values—are uncoordinated, inconsistently supported, and easily reversed. Id. In other words, the 

patchwork nature of these efforts does not provide the stable, comprehensive framework that full ratification of 

the Covenant would ensure. See id. at 112. 
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However, the prevailing judicial framework in the United States, which 

often employs a binary “yes or no” approach when weighing state interests 

against parental rights, fails to align with a holistic concept of education.394 A 

holistic concept of education needs a nuanced and balanced approach, 

recognizing the role of the state in providing education while also ensuring 

respect for parental rights and their cultural and religious diversity.395 

American courts have tended to uphold state interests in providing a 

uniform education system, often at the expense of parental rights even when they 

are grounded in religious freedoms.396 These decisions reflect an approach that 

prioritizes the state’s compelling interest in promoting education while dis- 

missing the broader implications of parental autonomy. Such rulings frequently 

undermine the international law directive to harmonize states while maintaining 

respect for cultural and religious freedoms, leaving religious minorities feeling 

marginalized within public education systems.397 Mahmoud tempers that trend 

by recognizing that, for young students and normatively framed materials, 

classroom dynamics can create constitutionally cognizable burdens (“pressure to 

conform” “substantially interferes” with religious development), thereby 

triggering strict scrutiny.398 

With the recent shifts in the United States Supreme Court’s jurisprudence, 

particularly the questioning of the Lemon and Smith tests in decisions such as 

Kennedy v. Bremerton School District, Trinity, Espinoza, and Carson, but 

especially Mahmoud, there is hope for a more balanced approach to emerge.399 

These cases highlight a growing emphasis on strict scrutiny for state actions 

affecting religious exercise, providing a pathway for courts to adopt a framework 

that harmonizes the state’s role in education with the protection of parental 

rights.400 A new legal approach would require courts to consider not only whether 

state policies serve a compelling interest but also whether they do so in a manner 

that narrowly tailors infringement on parental and religious freedoms. Mahmoud 

explicitly applies that pathway in the public-school setting.401 

Such a development would align more closely with the minimum core and 

immediate effect obligations at the ICESCR.402 It would also be consistent with 

the ICESCR’s progressive realization of the right to education, ensuring that 

 

 394. See Wisconsin v. Yoder, 406 U.S. 205, 219 (1972). 

 395. See supra notes 360–61 and accompanying text. 

 396. See supra notes 200–02 and accompanying text. 

 397. See supra notes 200–02 and accompanying text. 

 398. Mahmoud v. Taylor, 606 U.S. 522, 550, 554 (2025) (holding parents likely to succeed where 

compulsory use of contested texts without notice/opt-outs “substantially interferes” with children’s religious 

development and creates classroom “pressure to conform”). 

 399. Kennedy v. Bremerton Sch. Dist., 597 U.S. 507, 534 (2022); Carson v. Makin, 596 U.S. 767 (2022); 

Espinoza v. Montana Department of Revenue, 591 U.S. 464 (2020); Trinity Lutheran Church of Columbia, Inc. 

v. Comer, 582 U.S. 449 (2017). 

 400. Kennedy, 597 U.S. at 531. 

 401. See Mahmoud, 606 U.S. at 567. 

 402. See supra note 333 and accompanying text. 



DOCUMENT2 (DO NOT DELETE) 8/13/2026  6:55 PM 

1280 UNIVERSITY OF ILLINOIS LAW REVIEW [Vol. 2026 

 

education systems respect and accommodate diversity.403 Moving forward, the 

United States judiciary has the opportunity to craft decisions that protect parental 

autonomy and religious minorities while maintaining the state’s duty to provide 

equitable and inclusive education, creating a more comprehensive and just 

educational framework. 

The following paragraphs will assess the American legal framework under 

the lens of the ICESCR as a benchmark. This analysis will evaluate how United 

States legislation and policy address key obligations, including educational 

provision, non-discriminatory access, parental rights, compulsory primary 

education, and the state-led strategies within a modest federal framework. While 

certain responsibilities, such as ensuring nondiscrimination, parental rights, and 

aspects of a national strategy, are addressed at the federal level, much of the 

implementation relies on individual state constitutions, statutes, and admin- 

istrative systems.404 This examination will highlight the interplay between 

federal directives and state autonomy, providing a comprehensive evaluation of 

how the United States aligns with the ICESCR’s framework for the right to 

education. 

Based on these findings, a comparative overview benchmarking the fifty 

states will illustrate how they differently align with a holistic vision or a 

comprehensive understanding of education as a right.405 This ranking will 

identify areas where states excel in providing compulsory education by public 

and private actors, having legal, educational standards, and school choice 

programs. 406 Financial adequacy to public schools will also be included but only 

as one of the rest of the factors. The resulting insights supply the evidence base 

for Part V’s rubric assessing a conditions-based right to education, i.e., whether 

the conditions are secured rather than whether a new entitlement exists. The 

rubric evaluates each state on the Article’s four pillars—(1) access/compulsory 

and free schooling; (2) enforceable adequacy/quality baselines; (3) parental 

liberty and lawful choice (including neutrality as to religious status/use); and 

(4) nondiscrimination scope and remedies—and maps them to the 4-A criteria 

(availability, accessibility, acceptability, adaptability).   

V. BENCHMARKING THE STATES FROM THE “AMERICAN” ADEQUACY TO A 

HOLISTIC RIGHT TO EDUCATION 

Assessing the United States through the ICESCR’s benchmarks reveals not 

just fault lines but also unexpected parallels. Yet how might these observations 

be harnessed to forge a fully realized right to education in practice?  Part V 

synthesizes the preceding parts to operationalize the Article’s conditions-based 

construction—assessing whether the conditions for a right to education are 

 

 403. See supra note 333 and accompanying text. 

 404. See supra notes 371–85 and accompanying text. 

 405. See infra Part V. 

 406. See infra Part V. 
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secured—so courts, legislatures, and families can move beyond an “equity vs. 

adequacy” lens in public schools to embrace a holistic model.407 By pairing 

qualitative standards with meaningful parental choice, the Article proposes a 

doctrinal and policy framework that does not posit a freestanding federal 

entitlement but evaluates whether jurisdictions satisfy the four pillars (access, 

quality baselines, parental liberty/choice, nondiscrimination) that together 

constitute the conditions of a right.  

As mentioned, in the majority of states, the courts or constitutions interpret 

“adequate education” differently than happens with the ICESCR standard.408 

Even though it has been interpreted as a minimum threshold that guarantees basic 

literacy, numeracy, and access to essential educational resources, the debate in 

litigation cases is always related to funding public schools.409 This finance-

centric litigation posture is one input into the conditions analysis, but on its own 

it cannot establish that a state has satisfied the right’s conditions.410 

Indeed, the American educational adequacy concept is strongly limited to 

financial resources to public institutions—at the federal and state levels—far 

from a holistic and comprehensive approach to the right to education.411 A 

conditions-based approach requires more than dollars: Enforceable quality 

baselines and lawful parental choice must be part of the evaluative rubric, not 

optional add-ons, different than the American common wisdom.412  

In this way, some authors, such as Jared Buszin, have directly stated that 

education reform litigation must be completely refocused away from merely 

evaluating school finance.413 He proposes that the focus must be on the academic 

achievement gaps and that litigants should shift their attention to challenging 

local policies that cause an inequitable or inadequate distribution of skill-based 

education inputs, giving the specific example of teachers.414 On a conditions-

 

 407. See discussion infra notes 452–55. 

 408. Compare Laura Payne, Constitutional Requirements Governing American Education, THE  

ONE LAWYER, https://accidentlawyerhenderson.com/constitutional-requirements-governing-american-

education/ [https://perma.cc/U2D3-BPT8] (last visited Feb. 17, 2026) (“Generally, the education articles are 

couched in fairly vague terms, such as requiring ‘a thorough and efficient system of education’ or a ‘system of 

free common schools.’ Although the constitutional language rarely gets any more specific than the foregoing 

examples, the highest courts of many states have interpreted such language to require an ‘adequate’ or ‘sound, 

basic’ education.”) Cf. CESCR General Comment No. 13, supra note 39, ¶ 1 (“Education is both a human right 

in itself and an indispensable means of realizing other human rights”). 

 409. See supra note 408 and accompanying text (explaining that “adequate education” cases are often based 

on challenges to the sufficiency of education funding). 

 410. See infra note 412. 

 411. See discussion supra Section III.B. 

 412. See, e.g., REBELL, COURTS AND KIDS, supra note 90, at 143. Indeed, it is interesting to note that even 

in equally funding cases, the plaintiffs commonly have pointed out that a constitutionally adequate and successful 

educational system needs (i) challenging standards, (ii) adequate funding, (iii) effective educational programs, 

(iv) accountability systems, and finally, (v) improved student performance. Michael Heise, Educational 

Adequacy as Legal Theory: Implications from Equal Educational Opportunity Doctrine 5 (Corn. Legal Studs., 

Research Paper No. 05-028, 2005). 

 413. See Buszin, supra note 48, at 1616.  

 414. Id. 
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based account, however, achievement-gap and inputs litigation address only the 

quality pillar; they must be integrated with access/compulsion, parental 

liberty/choice, and nondiscrimination to evaluate whether the full set of 

conditions is in place. 

This American perspective on adequate education, primarily linked to 

equality before the law and equitable distribution of public financial resources 

across public schools within each state, highlights two key aspects consistent 

with international standards for fulfilling the obligations tied to the right to 

education. First, the legal obligation to provide education exists in every single 

American state, ensuring a baseline of educational provision nationwide, even 

though not every state has school choice programs.415 Second, all states provide 

compulsory primary education and maintain standards beyond the baseline, 

reflecting a commitment to progressive realization.416 Even in cases where 

adequacy claims have been unsuccessful, courts have typically found that the 

state met its standards, regardless of whether resources were distributed 

uniformly across all schools or determined that it is the legislature’s respon- 

sibility to further improve educational quality.417 

Moreover, it is essential to note that the political question doctrine418 aligns 

with international standards set forth in Article 2 of the ICESCR, which 

underscores that States must “undertake[] . . . steps… by all appropriate means, 

including particularly the adoption of legislative measures” to realize rights.419 

This approach inherently privileges legislative action as a primary tool, 

consistent with the doctrine’s deference to political and legislative branches in 

resolving issues that courts traditionally deem non-justiciable.420 Furthermore, 

the CESCR’s General Comment 3 elaborates on the discretion States have in 

choosing appropriate measures.421 Indeed, paragraph four emphasizes that while 

each State determines the most suitable means, the appropriateness of these 

means may not be self-evident.422 Later, the CESCR says that judicial remedies 

might be one among various suitable actions,423 and paragraph seven expands 

the spectrum of “appropriate” measures to include administrative, financial, 

 

 415. MOLLY A. HUNTER, STATE CONSTITUTION EDUCATION CLAUSE LANGUAGE, EDUC. L. CTR. (2011), 

https://edlawcenter.org/assets/files/pdfs/State%20Constitution%20Education%20Clause%20Language.pdf 

[https://perma.cc/GE8F-G5L5] (collecting education-clause language from all 50 state constitutions). 

 416. Id. (Legal analysis of state constitutional education clauses shows that all 50 state constitutions include 

provisions requiring the establishment and maintenance of a public education system, often with language such 

as “uniform,” “thorough and efficient,” “adequate” or “high-quality,” which impose duties on the state to provide 

more than just a bare minimum of education). 

 417. National Research Council, Making Money Matter: Financing America’s Schools 109 (Helen F. Ladd 

& Janet S. Hansen eds., 1999). 

 418. See supra note 245 and accompanying text. 

 419. ICESCR, supra note 5, art. 2(1). 

 420. See supra note 384 and accompanying text. 

 421. General Comment No. 3, supra note 282, ¶ 3. 

 422. Id. ¶ 4. 

 423. Id. ¶ 5 (“Among the measures which might be considered appropriate, in addition to legislation, is the 

provision of judicial remedies with respect to rights which may, in accordance with the national legal system, be 

considered justiciable.”). 
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educational, and social initiatives.424 Therefore, on a conditions-based view, 

justiciability is a means, not the measure; compliance turns on whether a state 

uses appropriate means (legislative, administrative, judicial) to secure the four 

pillars—not whether courts alone resolve finance disputes.425 

Lastly, the absence of a uniform legal rule at the federal level neither 

precludes consistency with the international standards outlined above regarding 

the States’ party obligations to provide education, although limited to public 

provision.426 The decentralized nature of U.S. education fits a conditions-based 

rights analysis: states bear primary responsibility to secure the conditions 

(access, quality baselines, parental liberty/choice, nondiscrimination) within 

their own constitutional frameworks.427 This decentralized approach, while 

diverse in implementation, still reflects adherence to standards that prioritize 

access to and quality of education as fundamental components of state-level 

governance.428 The analysis below evaluates how each state secures those 

conditions, rather than whether a federal right exists. 

Building on the previous analysis—which highlighted that most American 

states focus narrowly on funding levels rather than the broader quality and 

holistic dimensions of education—the following comparative ranking serves as 

a bridge between the predominantly finance-based notion of adequacy and a 

more comprehensive view of the right to education.429 By evaluating the four 

pillars (constitutional obligation/access; enforceable adequacy/quality baselines; 

parental liberty and lawful choice, including neutrality as to religious status/use; 

and nondiscrimination scope/remedies), the framework measures how far each 

state moves beyond minimal fiscal requirements toward satisfying the conditions 

of the right. In this way, the ranking provides a clearer picture of how states 

combine or fail to combine basic guarantees of public funding with qualitative 

measures and parental choice, painting a more complete portrait of how 

American education systems align—or do not align—with a truly holistic right 

to education.430 The formula for evaluating how each state safeguards the right 

to education considers five distinct factors, each carrying a potential score of five 

points plus potential additional points as follows: 

1.  Constitutional Obligation. This criterion evaluates the constitutional 
mandate for public education in each state. Five points are awarded if 
the state constitution or case law establishes a strong, enforceable 
obligation to provide education using terms such as “adequate,” 

 

 424. Id. ¶ 7 (“Other measures which may also be considered “appropriate” for the purposes of article 2 (1) 

include, but are not limited to, administrative, financial, educational and social measures.”). 

 425. See supra Part V. 

 426. See San Antonio v. Rodriguez, 411 U.S. 1, 35 (1973) (exlaining that education is not among the rights 

given explicit protection in the Constitution). 

 427. See supra note 11 and accompanying text (describing that each of the 50 states constitutions’ 

individually provides for mandatory education). 

 428. See supra Section II.A. 

 429. See supra note 408 and accompanying text. 

 430. See infra Table 3. 
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“thorough,” or “efficient.” For example, Kentucky’s Constitution 
explicitly mandates an “efficient system of common schools,” a 
provision reinforced by the landmark Rose v. Council for Better 
Education case, making it eligible for the full five points.431 States with 
partial or minimal obligations—such as those referring to “uniform” 
or “minimally adequate”—receive three points. Consistent with the 
conditions-based approach and ICESCR methodology, justiciability is 
not dispositive: legislative or administrative realization can satisfy the 
condition.432 Thus, deference in states like Alabama does not preclude 
scoring where obligations are substantively defined. States where 
constitutional provisions are absent or weak, such as those that fail to 
impose an enforceable obligation, score zero points. 

2.  Compliance With Constitutional Standards. This factor assesses 
whether the state has adhered to its constitutional obligations for 
education. Five points are assigned if the state is no longer in a state of 
“failure,” which includes instances where courts have deferred to 
legislatures, and no subsequent ongoing violations are reported. For 
example, Pennsylvania’s compliance with court-mandated education 
reforms under William Penn School District v. Pennsylvania Depart- 
ment of Education earns it full points.433 States with unresolved issues 
or partial compliance, where court rulings have indicated deficiencies 
or ongoing litigation persists, earn three points. Alabama’s reliance on 
legislative discretion without addressing disparities fully illustrates 
this middle category.434 States explicitly failing to meet court or 
constitutional mandates—such as instances of judicial findings of 
noncompliance—receive zero points. Evidence may also include 
executive/administrative plans that concretely implement standards, 
consistent with “appropriate means” under ICESCR practice.435 

3.  Legal Standards Beyond Basic Finance. This factor evaluates 
whether states adopt robust qualitative standards for education. Five 
points are awarded if a state enacts policies defining adequacy beyond 
mere financial inputs, including teacher quality, accountability 
systems, or curriculum minimum standards in public schools. For 
example, Connecticut’s rulings in Connecticut Coalition for Justice in 
Education Funding v. Rell emphasize a right to an education that 
enables meaningful civic and economic participation, earning it five 
points.436 States with standards focused mainly on financial adequacy 
or minimal measures earn three points; Missouri, for instance, 

 

 431. KY. CONST. § 183; Rose v. Council for Better Educ., Inc., 790 S.W.2d 186, 190 (Ky. 1989). 

 432. See, e.g., supra note 260 and accompanying text (describing Idaho’s ISEEO litigation as deferring to 

legislative perogative). 

 433. William Penn Sch. Dist. v. Pennsylvania Dep’t of Educ., 642 Pa. 170 A.3d 414, 417 (Pa. Commw. Ct. 

2023). 

 434. Ex parte James, 836 So.2d 813, 820 (Ala. 2002). 

 435. ICESCR, supra note 5, art. 2(1). 

 436. Conn. Coal. for Just. in Educ. Funding, Inc. v. Rell, 176 A.3d 28, 55 (Conn. 2018). 
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addresses adequacy primarily in financial terms, earning it three 
points.437 States without qualitative standards or relying solely on 
financial provisions receive zero points. This factor corresponds most 
closely to acceptability under the 4-A framework.438 

4.  Free and Compulsory Primary Education. All states are 
automatically assigned five points in this category, as every United 
States jurisdiction provides free and compulsory primary and 
secondary education.439 This baseline reflects the universal nature of 
public education provision across states. 

5.  Free Choice of Education. This factor assesses states’ 
implementation of school-choice programs, including vouchers, 
Education Savings Accounts (“ESAs”), and tax-credit scholarships. 
States earn five points if they offer at least one such program. For 
example, Nevada’s tax-credit scholarship program makes it eligible for 
this base score.440 Additional points are awarded for program variety 
or scale: one extra point for states offering two or more distinct school-
choice initiatives and two additional points for “near-universal” or 
“super-expanded” programs. Indiana’s robust voucher system, which 
has been expanded to near-universal eligibility, earns it the maximum 
of eight points.441 States with no private-choice mechanisms score zero 
points. In line with Carson/Espinoza/Trinity, neutrality as to religious 
status/use is treated as a positive sub-indicator where generally 
available programs include religious providers subject to neutral 
quality baselines—reinforcing adaptability in the 4-A mapping.442 

In constructing a comparative ranking of all fifty states, this Article 

identifies four core factors reflecting a “holistic right to education” approach or 

a “conditions-based right to education”: (1) constitutional recognition of free and 

compulsory schooling, (2) the presence of enforceable adequacy or quality 

standards, (3) the scope of parental choice (including vouchers, ESAs, or tax-

credit scholarships), and (4) the inclusion of nondiscrimination or equity 

guarantees. Each dimension resonates with both domestic legal developments—

such as “thorough and efficient” clauses—and key international obligations, such 

as those found in Article 13 of the ICESCR.443 Framed this way, the ranking is 

not a search for a new federal cause of action; it is an evidence-based audit of 

whether the conditions are present. While this multifactor approach cannot 

perfectly capture every nuance, it approximates the essential elements a state 

must satisfy to approach a genuine right to education. 

 

 437. See infra Table 3. 

 438. See supra note 406 and accompanying text. 

 439. See infra Table 3. 

 440. See infra Table 3; A Guide For Nevadan Families: Federal School Choice Program Tool Kit (Jan. 28, 

2026) NEV. POL’Y, https://nevadapolicy.org/federal-school-choice-program-tool-kit/ [https://perma.cc/8YNE-T8 

YP]. 

 441. See infra Table 3. 

 442. See supra notes 248–49 and accompanying text. 

 443. ICESCR, supra note 5, art. 13(1)–(3), Dec. 16, 1966, 993 U.N.T.S. 3. 
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This ranking serves two purposes: first, to demonstrate that states already 

vary significantly in how they fuse public provision with parental freedom, 

effectively situating some states as closer to recognizing a holistic right to 

education. Second, to show that even states with strong “adequacy” litigation 

histories may lack robust choice or nondiscrimination provisions, revealing 

unexplored dimensions that hamper the realization of holistic educational rights. 

By presenting these contrasts systematically, policymakers and scholars can 

glean how piecemeal reforms—whether expanding ESAs or mandating 

qualitative standards—might unify into a broader rights framework that 

maximizes both universal access and genuine educational freedom. 

In this sense, states achieving higher totals typically demonstrate robust 

constitutional mandates and active means of broadening educational 

opportunities. In contrast, lower-scoring states generally have minimal legal 

language, less quantitative standards, and no school-choice measures. The full 

ranking follows, with each factor reported and briefly justified to keep the focus 

on conditions rather than labels: 

 

TABLE 3: STATE RANKINGS ON THE CONDITIONS-BASED RIGHT TO EDUCATION 

Rank State 
Const.  

Provision 
Compliance 

Legal Stds. 

Beyond  

Finance 

Free & 

Comp. Ed. 

Free 

Choice 
Total 

1 West Virginia 5 5 5 5 7 27 

2 Arizona 5 5 3 5 8 26 

2 Indiana 5 5 3 5 8 26 

2 Montana 5 5 5 5 6 26 

2 New Hampshire 5 5 5 5 6 26 

2 North Carolina 5 5 5 5 6 26 

7 Iowa 5 5 3 5 7 25 

7 Oklahoma 5 5 3 5 7 25 

7 Pennsylvania 5 5 5 5 5 25 

7 Tennessee 5 5 3 5 7 25 

7 Texas 5 5 3 5 7 25 

7 Utah 5 5 3 5 7 25 

7 Wyoming 5 5 3 5 7 25 

14 Florida 5 5 3 5 6 24 

14 Georgia 5 5 3 5 6 24 
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Rank State 
Const.  

Provision 
Compliance 

Legal Stds. 

Beyond  

Finance 

Free & 

Comp. Ed. 

Free 

Choice 
Total 

14 Ohio 5 5 3 5 6 24 

17 Arkansas 5 5 3 5 5 23 

17 Idaho 5 5 3 5 5 23 

17 Illinois 5 5 3 5 5 23 

17 Kentucky 5 5 5 5 3 23 

17 Louisiana 5 5 3 5 5 23 

17 Maine 5 5 3 5 5 23 

17 Maryland 5 5 3 5 5 23 

17 Mississippi 5 5 3 5 5 23 

17 Missouri 5 5 3 5 5 23 

17 Rhode Island 5 5 3 5 5 23 

17 South Carolina 5 5 3 5 5 23 

17 South Dakota 5 5 3 5 5 23 

17 Vermont 5 5 3 5 5 23 

17 Virginia 5 5 3 5 5 23 

17 Wisconsin 5 5 3 5 5 23 

32 Alabama 5 3 3 5 5 21 

32 Kansas 5 5 3 5 3 21 

32 Minnesota 5 5 3 5 3 21 

32 Nevada 5 3 3 5 5 21 

36 Alaska 5 5 5 5 0 20 

36 Connecticut 5 5 5 5 0 20 

36 Massachusetts 5 5 5 5 0 20 

36 New Mexico 5 5 5 5 0 20 

40 California 5 5 3 5 0 18 

40 Colorado 5 5 3 5 0 18 

40 Delaware 5 5 3 5 0 18 



DOCUMENT2 (DO NOT DELETE) 8/13/2026  6:55 PM 

1288 UNIVERSITY OF ILLINOIS LAW REVIEW [Vol. 2026 

 

Rank State 
Const.  

Provision 
Compliance 

Legal Stds. 

Beyond  

Finance 

Free & 

Comp. Ed. 

Free 

Choice 
Total 

40 Hawaii 5 5 3 5 0 18 

40 Michigan 5 5 3 5 0 18 

40 Nebraska 5 5 3 5 0 18 

40 New Jersey 5 5 3 5 0 18 

40 New York 5 5 3 5 0 18 

40 North Dakota 5 5 3 5 0 18 

40 Oregon 5 5 3 5 0 18 

40 Washington 5 5 3 5 0 18 

Note: Factor columns are (1) Constitutional Provision, (2) Compliance, (3) Legal Standards Beyond 

Finance, (4) Free & Compulsory Education, (5) Free Choice. Maximum score: 30. 

The comparative ranking of states reveals significant and widening 

variation in how American jurisdictions approach the right to education.444 West 

Virginia now stands out as the leading state, achieving the highest score because 

it most completely secures the conditions the Article identifies—robust 

constitutional mandates (access), strong judicial enforcement and qualitative 

baselines (quality), and the most expansive near-universal ESA program 

(parental liberty/choice)—with nondiscrimination protections completing the 

picture. Other top-performing states—including Arizona, Indiana, Iowa, 

Wyoming, Tennessee, Texas, Utah, Oklahoma, New Hampshire, North Carolina, 

Montana, and Pennsylvania—distinguish themselves through strong 

constitutional language (“adequate,” “thorough,” or “efficient”), high levels of 

compliance, and increasingly broad private school choice options. For instance, 

Indiana and Arizona offer near-universal voucher or ESA programs, but West 

Virginia, Wyoming, Iowa, Utah, Tennessee, Texas, and Oklahoma have recently 

enacted or expanded programs that now provide universal or near-universal 

coverage, signaling a shift in national leadership for school choice innovation 

and illustrating how lawful choice mechanisms contribute to satisfying the 

parental-liberty/choice pillar when paired with neutral quality baselines.  445 

These high-ranking states align with the Article’s conditions-based 

framework and, descriptively, with the 4-A criteria used as a yardstick 

(availability/accessibility via compulsory and free schooling; acceptability via 

quality baselines; adaptability via parental liberty/choice), while the prevailing 

U.S. discourse still centers heavily on funding litigation.446 

 

 444. See infra Table 3. 

 445. See infra Table 3; see CESCR General Comment No. 13, supra note 39. 

 446. See CESCR General Comment No. 13, supra note 39. 
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Mid-tier states, such as Alabama, Nevada, Minnesota, and Kansas, 

illustrate a more limited engagement with comprehensive educational rights. 

Nevada, for instance, earns points for its tax credit scholarship program, which 

facilitates private school access for low-income families, but lacks the broad 

school-choice frameworks and strong qualitative standards seen in higher-ranked 

states.447 In many of these mid-tier jurisdictions, constitutional obligations are 

fulfilled at a basic level, and courts often defer to legislatures on matters of 

adequacy, leaving significant disparities in educational quality unaddressed.448 

Recent legislative changes in states such as Idaho have raised their scores to the 

extent they broaden lawful choice in neutral terms—moves that more squarely 

address the conditions rather than dollars alone.449 

Despite these differences, every state guarantees free and compulsory 

education, maintaining a shared baseline of access.450 Lower-scoring states 

including Massachusetts, Connecticut, Alaska, New Mexico, California, New 

Jersey, New York, and Nebraska uphold this foundational principle but tend to 

under-supply one or more additional conditions—for example, conditions such 

as enforceable quality baselines (acceptability), or lawful parental choice 

mechanisms (adaptability) with neutrality as to religious status/use—so the 

overall conditions profile of these states remains incomplete, even with strong 

public funding.451 The ranking underscores this “baseline” approach across the 

United States, but the emergence of universal choice programs in more states has 

widened the spread in how fully states realize the combined four pillars (access, 

quality, parental liberty/choice, nondiscrimination).452 

In summary, this fifty-state ranking offers a detailed snapshot of how 

American states secure (or fail to secure) the conditions of a right to education. 

It highlights both the strengths and gaps in the existing system, shifting the lens 

from “Is there a freestanding federal right?” to “Are the conditions present?” In 

that conditions-based frame, states historically prioritized finance, but many now 

expand toward constitutional compliance and enforceable quality baselines, 

robust parental choice consistent with neutrality as to religious status/use, and 

nondiscrimination guarantees.453 These developments increasingly align with the 

minimum core and immediate effect obligations found in international human 

rights law, pointing the way toward a more holistic right to education in the 

United States.454 Indeed, read through the 4-A yardstick as used descriptively in 

the Article, these developments indicate incremental alignment with availability, 

 

 447. See A Guide For Nevadan Families: Federal School Choice Program Tool Kit, supra note 440. 

 448. See supra note 245 and accompanying text. 

 449. See supra Table 3. 

 450. See supra Table 3. 

 451. See supra Table 3. 

 452. See supra Part V. 

 453. See supra Part V. 

 454. See supra notes 277–78 and accompanying text. 
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accessibility, acceptability, and adaptability—without positing a new federal 

cause of action.455 

VI. CONCLUSION 

The conditions-based right to education demonstrates that the American 

legal framework already embodies the building blocks of a holistic right, even if 

scattered across state constitutions, statutes, and parental rights jurisprudence. 

The question that animated this Article—“Does the United States recognize 

education as a right?”—cannot be answered solely by citing Rodriguez or 

pointing to state-driven school finance suits. By shifting focus beyond the 

familiar “Rodriguez says no” narrative, the analysis reveals a more layered legal 

tapestry, one that contains many of the structural underpinnings for a genuine 

right to education.  

The United States has long been viewed through the narrow lens of public 

funding and the recurring battles over equity versus adequacy, a perspective that 

obscures deeper commitments.456 Every state guarantees free and compulsory 

schooling.457 Many supplement that baseline with enforceable adequacy or 

quality standards, and an increasing number incorporate parental choice 

mechanisms through vouchers, ESAs, and tax-credit scholarships.458 Together 

with longstanding constitutional protections for parental authority and religious 

freedom, these developments form a pluralistic model in which state 

responsibilities and family autonomy converge.459 

Seen through a conditions-based lens, these commitments align closely 

with international human rights standards.460 They secure universal access, 

ensure nondiscrimination, provide mechanisms for quality, and respect parents’ 

right to guide the moral and religious formation of their children.461 What appears 

fragmented when measured against the idea of a single federal right emerges 

instead as a coherent, decentralized system that delivers the essential conditions 

of a holistic right to education.462 

This Article’s comparative review and fifty-state ranking underscore both 

the breadth of these obligations and the variety of ways states fulfill them.463 

Disparities remain, but the trajectory is clear: the most dynamic states are moving 

beyond fiscal adequacy to embrace quality benchmarks and genuine parental 

choice, while even those at the baseline ensure compulsory, free access.464 At the 

 

 455. See supra Part V. 

 456. See supra note 70 and accompanying text. 

 457. See supra Table 3. 

 458. Garnett & Schoenig, supra note 43, at 52–53. 

 459. See supra note 74 and accompanying text. 

 460. ICESCR, supra note 5, art. 13(1)–(3). 

 461. See supra notes 27–30 and accompanying text. 

 462. See supra notes 45–46 and accompanying text. 

 463. See supra Part V. 

 464. See supra Part V. 
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federal level, recent cases such as Mahmoud v. Taylor confirm a growing judicial 

willingness to integrate parental rights and religious liberty into the educational 

framework.465 

Bringing these strands together—compulsory access, enforceable 

adequacy, nondiscrimination, and parental liberty—offers a path toward an 

American model of the right to education that is both constitutionally plausible 

and internationally resonant. Rather than asking whether a new federal 

entitlement must be created, the more fruitful question is whether the conditions 

are in place. Increasingly, they are.466 If courts, legislatures, and local 

communities continue to build on this foundation, the United States can 

transform its patchwork into a coherent, conditions-based right to education—

long implicit in its legal order, and now ready to be made explicit. 

  

 

 465. See Mahmoud v. Taylor, 606 U.S. 522, 530 (2025). 

 466. See McUsic, supra note 1 at 307 n.2. 
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