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Recently, the U.S. Supreme Court grappled with an issue of first im-
pression in this country, but one familiar to other jurisdictions around the 
world—that is, whether a former head of state should be immune from pros-
ecution for his criminal acts while in office. Those who argue in favor of 
criminal accountability, at home and abroad, often trumpet the democratic 
benefits of punishing state officials. Their reasoning has been consecrated 
in law, finding its way into judicial decisions that overturn amnesty laws. 
But is there any evidence to support the central claim on offer—that pun-
ishment leads to a more democratic future?  

Using empirical evidence from other countries that have prosecuted 
state officials for their crimes over the last three decades, this study sheds 
light on the possible effects of these prosecutions on democratic institutions 
and behaviors. First, it examines an in-depth case study of Guatemala, a 
country where this issue recently came to the fore, to develop a set of 
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hypotheses about the democratic effects of punishing state officials. To de-
termine whether the lessons gleaned from Guatemala are generalizable, it 
tests these hypotheses using the most extensive global data set of prosecu-
tions of government officials in domestic courts, which specifically focuses 
on human rights prosecutions.  

Interestingly, the findings reveal a paradox. While criminal prosecu-
tions of state officials for human rights violations are associated with some 
positive outcomes, like increased civil society activism and pro-democratic 
mobilization, they are also associated with greater political polarization 
and anti-system backlash. By contrast, they appear to have little effect on 
democratic institutions. Considering these data, a central takeaway is that 
the democratic effect of prosecuting political leaders tends to rest with the 
people. Whether punishing them helps to ensure a more democratic future 
depends more on how the populace responds—negatively or positively—
than on the limited institutional effects resulting from punishment.  
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I. INTRODUCTION 

Donald J. Trump made history as the first U.S. President, current or former, 

to be prosecuted for actions undertaken in office.1 Never before had the United 

States been forced to grapple with whether to grant immunity to a former head 

of state actively facing charges for crimes committed while in office.2 This un-

precedented moment in American history spurred the U.S. Supreme Court to 

weigh in. The majority in Trump v. United States ultimately held that U.S. Pres-

idents have absolute immunity for acts that fall within their “core constitutional 

powers” and presumptive immunity for other official acts.3  

Weighing heavily on all the Justices’ minds in deciding the case was the 

potential impact of prosecuting heads of state on democracy.4 At oral argument, 

for instance, Justice Samuel Alito questioned whether allowing such prosecution 

would “lead us into a cycle that destabilizes the functioning of our country as a 

democracy.”5 On the other hand, in stinging dissents, Justice Sonia Sotomayor 

warned of the ruling’s “disastrous consequences . . . for our democracy”6 and 

Justice Ketanji Brown Jackson characterized it as setting “a five-alarm fire that 

threatens to consume democratic self-governance.”7 The same underlying con-

cern shaped how the case was discussed in the political arena as well. Trump 

celebrated the ruling as a “big win” for democracy.8 In sharp contrast, Senate 

Democrats justified the introduction of the No Kings Act, legislation that aimed 

to undo the legal effect of Trump v. United States by removing Presidential 

 

 1. Donald Trump Becomes the First President Charged with Criminal Activity, NPR (Apr. 6, 2023, 

at 12:07 ET), https://www.npr.org/2023/04/05/1168256845/donald-trump-becomes-the-first-president-charged-

with-criminal-activity [https://perma.cc/6MGC-3Q9S]; President-elect Trump was convicted of crimes commit-

ted before he was in office but has not been convicted of any crimes committed while in office. See Luc Cohen, 

Jack Queen & Andy Sullivan, Donald Trump Becomes First US President Convicted of a Crime, REUTERS 

(May 31, 2024, at 05:44 CT), https://www.reuters.com/legal/jurors-begin-second-day-deliberations-trump-hush-

money-trial-2024-05-30/ [https://perma.cc/6CVG-R2UC]. 

 2. While the United States has had to consider whether to grant immunity to former governmental offi-

cials, it has never done so in the context of a former President being charged with a crime allegedly committed 

while in office. For instance, after the Civil War, Congress passed a law that that would limit criminal punishment 

of acts committed by government officials during the U.S. Civil War to two years. James G. Randall, Indemnity 

Act of 1863: A Study in the War-Time Immunity of Governmental Officers, 20 MICH. L. REV. 589, 595–96 (1922). 

President Ford pardoned former President Nixon for any possible crimes he committed while in office, but no 

charges had been brought against him. The Nixon Pardon in Constitutional Retrospect, NAT’L CONST. CTR. (Sep. 

8, 2024), https://constitutioncenter.org/blog/the-nixon-pardon-in-retrospect [https://perma.cc/A49C-F6C5]. 

 3. Trump v. United States, 603 U.S. 593, 606, 609 (2024) (holding that U.S. presidents have absolute 

immunity from criminal prosecution for officials acts that fall “within his conclusive and preclusive constitutional 

authority” and presumptive immunity for all other official acts (internal quotation omitted)). 

 4. See infra notes 5–7 and accompanying text. 

 5. Transcript of Oral Argument at 112, Trump, 603 U.S. 593 (No. 23-939), https://www.supremecourt. 

gov/oral_arguments/argument_transcripts/2023/23-939_3fb4.pdf [https://perma.cc/JK6R-5P26]. 

 6. Trump, 603 U.S. at 660 (Sotomayor, J., dissenting).  

 7. Id. at 701 (Jackson, J., dissenting).  

 8. Donald J. Trump (@realDonaldTrump), TRUTH SOC. (July 1, 2024, at 09:41 CT), https://truthsocial. 

com/@realDonaldTrump/posts/112711754312482501 [https://perma.cc/RSM7-4P92]. 
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immunity, by saying that “[t]he very basis of our democracy is the idea that no 

man is above the law.”9  

This debate over the democratic effects of punishing former U.S. Presidents 

in Trump v. United States mirrors analogous debates in the fields of human rights 

and transitional justice. Like the U.S. Supreme Court, courts and human rights 

enforcement bodies have referenced the democratic effect of prosecuting state 

officials when deciding whether to adopt a legal duty to prosecute and overturn 

amnesty laws.10 And their claims are just as contradictory. For instance, the 

United Nations Human Rights Committee, which monitors compliance with the 

International Covenant on Civil and Political Rights (“ICCPR”), concluded that 

Uruguay’s amnesty law “contributed to an atmosphere of impunity which may 

undermine the democratic order and give rise to further grave human rights vio-

lations.”11 Likewise, in deciding that the same amnesty law, though passed by a 

popular referendum, had “no legal effect,” the Inter-American Court of Human 

Rights in Gelman v. Uruguay concluded its ruling did not undermine democracy 

because a “true” democracy is also characterized by the protection of human 

rights through criminal prosecutions.12 Conversely, the South African Constitu-

tional Court upheld its amnesty law following the end of apartheid, concluding 

that the “historical situation . . . required amnesty for criminal acts to be accorded 

for the purposes of facilitating the transition to, and consolidation of, an overtak-

ing democratic order.”13 Baked into all these legal determinations are assump-

tions about the potential impact of prosecuting heads of state on democracy.14 

But is there any evidence to support wide-ranging claims in either direction? 

Prompted by these parallel debates, this Article takes an evidence-based 

approach to examining what effects prosecuting state leaders has on democratic 

institutions and behaviors. Essentially, we are asking: Can a country punish its 

way to a more democratic future? To answer this question, we look to the many 

jurisdictions that have prosecuted former government officials for their alleged 

crimes. Indeed, though the question of whether former heads of state should be 

subject to prosecution for their alleged crimes was a matter of first impression 

 

 9. Following Historic & Dangerous Trump Immunity Ruling, Leader Schumer Led 34 Democratic Sen-

ators in Launching “No Kings Act” to Crack Down On Dangerous Precedent, U.S. S. DEMOCRATS (Aug. 1, 2024), 

https://www.democrats.senate.gov/newsroom/press-releases/following-historic-and-dangerous-trump-immunity 

-ruling-leader-schumer-led-34-democratic-senators-in-launching-no-kings-act-to-crack-down-on-dangerous-

precedent_to-eliminate-immunity-for-presidents--vps-crimes-and-tap-into-congress-constitutional-authority-to-

restrict-judiciary-overreach [https://perma.cc/W5QD-MRFC]. 

 10. See infra notes 11–14 and accompanying text. 

 11. Rodríguez v. Uruguay, Communication No. 322/1988, HUMAN RIGHTS COMM., U.N. Doc. CCPR/ 

C/51/D/322/1988, ¶ 12.4 (Aug. 9, 1994), https://hrlibrary.umn.edu/undocs/html/vws322.htm [https://perma.cc/ 

GX78-2L4X]. 

 12. Gelman v. Uruguay, Merits and Reparations, Judgment, Inter-Am. Comm’n H.R. (ser. C) No. 221, ¶¶ 

232, 239–40 (Feb. 24, 2011). 

 13. Azanian Peoples Organization (AZAPO) and Others v. President of the Republic of South Africa and 

Others (CCT17/96) [1996] ZACC 16, 1996 (8) BCLR 1015, 1996 (4) SA 672, at ¶ 22 (S. Afr.). 

 14. See supra notes 11–13 and accompanying text. 
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for the U.S. Supreme Court,15 the practice has become increasingly common in 

other parts of the world struggling to overcome legacies of violence and corrup-

tion—a phenomenon Kathryn Sikkink calls the “justice cascade.”16 This in-

creased resort to criminal punishment across the globe can in part be attributed 

to its rise as a dominant tool of accountability in two related, often intercon-

nected, fields: human rights law and transitional justice.17 As detailed in Part II, 

both fields have embraced criminal punishment, usually touting its pro-demo-

cratic effects.18 Yet, to our knowledge, our study is the first to analyze this topic 

using empirical evidence drawn from countries that have pursued criminal ac-

countability of their former political leaders in their domestic courts.  

Our study employs two approaches to tackle our research question. First, 

we examine Guatemala, which is chosen as our case study because the theoretical 

questions at the heart of this Article recently came to the fore there. Indeed, Gua-

temala has pioneered the prosecution of high-level officials in domestic courts. 

In 2013, Guatemala became the first country in the world to prosecute a former 

head of state for genocide in its domestic courts (although the conviction was 

later overturned on shaky procedural grounds).19 In 2016, a Guatemalan court 

became the first national court in the world to prosecute sexual violence commit-

ted by former military officials as a crime against humanity.20 That same year, 

fourteen military officers were charged in the largest case involving enforced 

disappearance in Latin America after exhumations unearthed 558 human remains 

at a former military base.21 In the wake of these cases, many of the human rights 

defenders interviewed by co-author Rachel López said they pursued criminal 

punishment believing it would discredit the corrupt and human rights-abusing 

military ruling class and usher in a new era of democratic governance. Arguably, 

the human rights defenders’ strategy was realized during Guatemala’s 2023 pres-

idential election. Much like in the 2024 presidential election in the United States, 

the alleged criminal conduct of two frontrunners (as well as their close relatives) 

became a central issue in Guatemala’s last presidential election.22 Yet, in a sur-

prising turn of events, an independent, anti-corruption candidate won the 

 

 15. Philip Bobbitt, A Prudential Way Forward in Trump v. United States, JUST SECURITY (July 29, 2024), 

https://www.justsecurity.org/98205/prudential-trump-v-united-states/ [https://perma.cc/4S6L-MCJX] (describ-

ing Trump v. United States as presenting a case of first impression). 

 16. Notably, as Kathryn Sikkink documented in her seminal book, over the last few decades, there has 

been an unprecedented shift toward greater criminal accountability for human rights violations across the globe. 

See generally KATHRYN SIKKINK, THE JUSTICE CASCADE: HOW HUMAN RIGHTS PROSECUTIONS ARE CHANGING 

WORLD POLITICS (2011) (discussing trend towards holding state officials criminally accountable for violations 

of human rights); see also PROSECUTING HEADS OF STATE (Ellen Lutz & Caitlin Reiger eds., 2009) (exploring 

the reasons for the increased prosecution rates of former heads of state since 1990). 

 17. See infra Part II. 

 18. See infra Part II. 

 19. See infra Part III. 

 20. See infra notes 181–83 and accompanying text. 

 21. See infra note 184 and accompanying text. 

 22. See infra Section III.C. 
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election.23 Some called this surprise election a “democratic spring.”24 Still, his 

opposition later weaponized the criminal apparatus against him, using it to nearly 

block his confirmation.25 What lessons can be gleaned from this case study? Did 

his opposing candidates’ run-ins with the law help to usher in the first pro-dem-

ocratic president in many years in Guatemala? Is Guatemala an example of a 

country successfully prosecuting its way to a more democratic future? Or did the 

use of criminal punishment ultimately backfire, now threatening democracy? 

With an eye towards these questions, we analyze the impact of prosecutions 

of state officials on Guatemalan democratic institutions and behaviors. Our anal-

ysis is informed by interviews with over two dozen judges, prosecutors, and hu-

man rights attorneys as well as the court records in the cases that resulted in 

successful convictions of state officials there (gathered for the first time by co-

author Rachel López and compiled into a digital archive at the Princeton Univer-

sity Library).26 Drawing from the Guatemala case study, explained in greater de-

tail in Part III, we identified the following set of testable hypotheses:  

1)  support for criminal prosecutions of state officials can also help to 
facilitate some pro-democratic institutional changes like buttressing 
the independence of the judiciary;  

2)  prosecutions of state officials can increase pro-democratic engage-
ment indicated by the robustness of civil society activism and politi-
cal engagement after prosecution;  

3)  criminal prosecutions can lead to greater political polarization and 
backlash; and  

4)  criminal prosecutions can decrease the likelihood that those who lose 
elections will accept the results.  

Second, to determine whether the lessons gleaned from the Guatemala case 

study might be generalizable to other contexts, we test these four hypotheses us-

ing a comprehensive new global database on the prosecution of state agents col-

lected by the Transitional Justice Evaluation Tools (“TJET”) project.27 This da-

tabase extensively covers prosecutions of state agents for human rights violations 

in all countries of the world from 1970–2020, including thirty-two cases docu-

mented by López, which resulted in convictions for atrocities committed during 

 

 23. Jonathan Blitzer, Is Guatemala About to See an Upset Win for Democracy?, NEW YORKER: DAILY 

COMMENTS (Aug. 19, 2023), https://www.newyorker.com/news/daily-comment/is-guatemala-about-to-see-an-

upset-win-for-democracy [https://perma.cc/8DCN-QSST]; Daniel Judt, Bernardo Arévalo’s Unexpected Victory 

Brings Guatemala Another Democratic Spring, THE NATION (Aug. 22, 2023), https://www.thenation.com/article/ 

world/bernardo-arevalo-guatemala-election/ [https://perma.cc/K9J8-ZKHK]. 

 24. Judt, supra note 23. 

 25. See Blitzer, supra note 23. 

 26. See sources cited infra Section II.B and accompanying text. See also Guatemala Atrocity Trials, DIGIT. 

PRINCETON UNIV. LIBR., https://dpul.princeton.edu/guatemala_atrocity_sentences/feature/browse-cases [https:// 

perma.cc/8869-FFS8] (last visited Feb. 24, 2026) (providing a chart of atrocity trials and court documents). 

 27. The TJET project was developed between 2021 and 2024 by co-author Geoff Dancy at the University 

of Toronto, in coordination with Kathryn Sikkink, Phuong Pham, and Patrick Vinck at Harvard University. See 

Geoff Dancy, Phuong Pham, Oskar Timo Thoms, Kathryn Sikkink & Patrick Vinck, Introducing the Transitional 

Justice Evaluation Tools (TJET) Database, 62 J. PEACE RSCH. 2481, 2481–91 (2025). 



LOPEZ & DANCY.DOCX (DO NOT DELETE) 5/1/2026  10:31 AM 

No. 3] PARADOX OF PUNISHING FOR A DEMOCRATIC FUTURE 893 

the Guatemalan internal armed conflict stretching as far back as 1993.28 Though 

exclusively capturing human rights prosecutions, this TJET dataset is the largest 

global dataset tracking prosecutions of state officials in domestic courts regard-

less of the type of prosecution.29 Accordingly, right now, it is the best available 

tool for measuring the democratic effect of prosecuting state officials more 

broadly. 

To test our hypotheses, we examine the effect of criminal prosecutions and 

convictions on eight different democratic outcomes, all drawn from the Varieties 

of Democracy (“V-DEM”) database. Rather than adopting one definition of de-

mocracy, a deeply contested concept, the V-DEM project surveys the literature 

on democracy by political theorists to identify a set of common core principles.30 

The V-DEM project then develops a set of variables to measure these princi-

ples.31 We identified variables in the V-DEM dataset that most closely corre-

spond to our hypotheses drawn from the Guatemalan context. Our data analysis 

reveals that on average, human rights trials neither bolster nor endanger demo-

cratic institutions, like free and fair elections or judicial independence.32 They 

are associated, however, with greater democratic political engagement, including 

civic activism.33 Also, although prosecutions generally are not associated with 

greater democratic mobilization, convictions are.34 This means that in the wake 

of convictions, citizens organize more events and protests to support democratic 

institutions.35 Perhaps our most interesting, but somewhat contradictory, finding 

is that human rights criminal prosecutions and convictions are associated with 

increased political polarization.36 Relatedly, while convictions were associated 

with greater pro-democracy mobilization, they are also associated with more 

anti-system mobilization, pointing again to their polarizing nature.37 Finally, in 

contrast to the Guatemala case study, on average, it does not appear that human 

rights trials lead defeated opponents to dig in their heels and refuse to 

acknowledge the legitimacy of elections.38 We hope this cross-national analysis 

will illuminate the role that criminal accountability has played in context and 

help countries make more informed decisions about prosecuting former political 

leaders for their crimes.39 

 

 28. Id. at 1. 

 29. Id. at 4–5. 

 30. For a more detailed explanation of V-DEM’s methodology, see “Why different varieties of democ-

racy?” in the Frequently Asked Questions (FAQs) section on V-DEM project’s website, Frequently Asked Ques-

tions, V-DEM, https://v-dem.net/about/faq/ [https://perma.cc/8PPW-487N] (last visited Feb. 24, 2026). 

 31. Id. 

 32. See infra Section V.B. 

 33. See infra Section V.B. 

 34. See infra Section V.B. 

 35. See infra Section V.B. 

 36. See infra Section V.B. 

 37. See infra Section V.B. 

 38. See infra Sections IV.B & V.B. 

 39. Geoff Dancy & Verónica Michel, Human Rights Enforcement from Below: Private Actors and Prose-

cutorial Momentum in Latin America and Europe, 60 INT’L STUD. Q. 173, 173 (2016); Geoff Dancy et al., Behind 

Bars and Bargains: New Findings on Transitional Justice in Emerging Democracies, 63 INT. STUD. Q. 99, 99 

(2019). 
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Some may argue against the comparative evidence marshalled in this piece 

on methodological grounds. First, can we really draw on events in a less devel-

oped democracy in Latin America with a recent experience of autocracy to learn 

about the United States, the oldest democracy in the world? Guatemala and the 

United States are indeed very different. Still, it is a mistake to presume the United 

States is exceptional and its democracy functions in a way that is immune from 

the pressures faced in other countries. Many analysts now consider the United 

States a weakened or illiberal democracy that violates human rights and faces 

endemic corruption that reaches into its core institutions.40 Some legal scholars 

are even questioning whether transitional justice processes are now needed in the 

United States due to the continuing repercussions of its failure to explicitly ad-

dress past racial injustices, like slavery and Jim Crow.41 Furthermore, a large 

portion of the American electorate seems just as susceptible to populist or anti-

system rhetoric as in other states experiencing democratic backsliding.42 There-

fore, it may be helpful to learn from the example of other countries that have 

recently faced dilemmas that the United States is only starting to confront.  

Second, are trials for human rights crimes comparable to the recent prose-

cutions of now President Donald Trump? The latter were centered more on cor-

ruption—hush money payments to Stormy Daniels, efforts to subvert vote count-

ing in Georgia, and the retention of classified records in Florida—than they are 

on human rights violations.43 On this, we offer a couple of considerations. One, 

the decision to grant presidential immunity by the U.S. Supreme Court was not 

crime-specific.44 Indeed, part of what concerned the liberal Justices on the bench 

in Trump v. United States was immunity for crimes that would easily be included 

in the TJET dataset, such as the assassination (essentially extrajudicial killing) 

of political opponents.45 Furthermore, it is worth remembering that President 

 

 40. The Polity V Project, for example, rated the United States an “anocracy” in 2020, meaning that it no 

longer qualified as a full democracy. See CTR. SYSTEMIC PEACE, https://www.systemicpeace.org/index.html 

[https://perma.cc/WC2N-GZ4N] (last visited Feb. 24, 2026). 

 41. See generally Colleen Murphy, The Movement for Black Lives and Transitional Justice, in THE 

MOVEMENT FOR BLACK LIVES: PHILOSOPHICAL PERSPECTIVES 116–37 (Brandon Hogan, Michael Cholbi, Alex 

Madva & Benjamin S. Yost eds., 2021) (conceiving of the Movement for Black Lives in part as a response to the 

absence of transitional justice in United States); Yuvraj Joshi, Racial Transition, 98 WASH. U. L. REV. 1181, 

1183 (2021) (arguing that “[t]he United States is a nation in transition, struggling to surmount its racist past”). 

 42. Moreover, approximately 83% of American people believe that elected officials don’t care what people 

like them think and around 41% support some form of autocratic governance. RICHARD WIKE ET AL., PEW RSCH. 

CTR., REPRESENTATIVE DEMOCRACY REMAINS A POPULAR IDEAL, BUT PEOPLE AROUND THE WORLD ARE 

CRITICAL OF HOW IT’S WORKING 29, 33 (2024), https://www.pewresearch.org/global/wp-content/uploads/sites 

/2/2024/02/gap_2024.02.28_democracy-closed-end_report.pdf [https://perma.cc/AMX4-SHFC] (finding that 

26% of Americans support a form of governance led by a “strong leader” and 15% support rule by the military). 

 43. For an analysis of the Trump indictments using a transitional justice lens, see Jonathan Hafetz, The 

Trump Hush-Money Prosecution and Militant Democracy, BALKINIZATION BLOG (June 17, 2024), https://bal-

kin.blogspot.com/2024/06/the-trump-hush-money-prosecution-and.html [https://perma.cc/J2MY-APZU] (em-

ploying the concept of militant democracy to evaluate the Trump prosecutions and efforts to disqualify him from 

the ballot). 

 44. Id. 

 45. See Transcript of Oral Argument, supra note 5, at 9 (where, during oral argument, Justice Sotomayor 

asked “[i]f the president decides that his rival is a corrupt person and he orders the military or orders someone to 
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Donald Trump faced conspiracy charges for giving false statements to “angry” 

anti-system demonstrators on January 6, 2021 at the Capitol building in Wash-

ington, D.C., and then exploiting the violence that ensued.46 The line between 

this conduct and ordering physical integrity violations is thin.47 Two, maintain-

ing a clear distinction between human rights violations and corruption in practice 

is often quite difficult. In Guatemala, the work of anti-corruption prosecutors and 

those seeking to prosecute mass violence usually dovetail.48 Similarly, leaders 

who have been accused of human rights crimes in other states, like Chile’s Au-

gusto Pinochet and Peru’s Alberto Fujimori, were also charged with acts of cor-

ruption.49 Indeed, some of the most notorious dictators, like the Philippines’ Fer-

dinand Marcos, are known both for their violent crackdowns on opposition and 

for plundering government resources.50 Recognizing this reality, over the past 

two decades, measures addressing corruption have increasingly been included in 

the transitional justice toolkit in part because they are seen as necessary for dem-

ocratic development.51 We thus contend that it is a valuable exercise to draw on 

the best qualitative and quantitative evidence available on the prosecution of state 

leaders to learn about the impact of trials on democratic institutions and behav-

iors.  

In Part II, we begin by documenting the rise of criminal accountability in 

human rights law and transitional justice. This Part also provides an overview of 

 

assassinate him, is that within his official acts that—for which he can get immunity?” to which Trump’s counsel 

responded “we can see that could well be an official act”). 

 46. For analysis and a full copy of this indictment, see Jaclyn Diaz, The Charges Facing Trump in the Jan. 

6 Investigation, Explained, NPR (Aug. 2, 2023, at 12:37 ET), https://www.npr.org/2023/08/01/1191493880/ 

trump-january-6-charges-indictment-counts [https://perma.cc/L5DY-MCJ5]. 

 47. At the International Criminal Tribunal for Rwanda, defendants have been convicted of incitement to 

genocide. See Prosecutor v. Akayesu, Case No. ICTR-96-4-T, Judgement, ¶¶ 674–75 (Sep. 2, 1998). Indeed, 

legal scholar Cody Corliss has argued that it was critically important to appoint a prosecutor with international 

criminal justice expertise as special counsel in the case against Trump, because of the gravity of the crimes 

involved and the high expectations surrounding the proceedings. Cody Corliss, An International Prosecutor as 

U.S. Special Counsel, UTAH L. REV. 675, 681–82 (2025). 

 48. Interview with Carlos Castresana Fernández, the first head of Int’l Comm’n Against Impunity Guat.; 

Julie López, Méndez-Ruiz: “Nos Mueven Los Ideales Que Movieron a Nuestros Soldados en la Época Más 

Dura,” EL FARO (Aug. 18, 2023), https://elfaro.net/es/202308/centroamerica/27005/mendez-ruiz-nos-mueven-

los-ideales-que-movieron-a-nuestros-soldados-en-la-epoca-mas-dura-de-guatemala [https://perma.cc/GK6K-G 

L5F]; DANIEL HAERING Y EDGAR GUTIÉRREZ AIZA, DIÁLOGOS, UNA APROXIMACIÓN A LA CORRUPCIÓN 

SISTÉMICA EN GUATEMALA: VERSIÓN RESUMIDA 3–6 (Sep. 11, 2024), https://dialogos.org.gt/corrupcion-sistem-

ica-y-redes-patronales-en-guatemala [https://perma.cc/X6GG-6JPZ]. 

 49. Naomi Roht-Arriaza, The Multiple Prosecutions of Augusto Pinochet, in PROSECUTING HEADS OF 

STATE, supra note 16, at 77, 87; Former Peru President Convicted of Corruption, CBS NEWS (Jan. 8, 2015, at 

20:45 ET), https://www.cbsnews.com/news/former-peru-president-convicted-of-corruption/ [https://perma.cc/ 

24NK-9KRA]. 

 50. ALEXANDER SEGOVIA, THE RELATIONSHIP BETWEEN TRANSITIONAL JUSTICE AND CORRUPTION 7 

(2023), https://www.ohchr.org/sites/default/files/documents/issues/transitionaljustice/sg-guidance-note/SG-

GuidanceNote-TJ-Corruption-digital.pdf [https://perma.cc/WN4H-PCJN]. 

 51. Id. at 6. See also James Thuo Gathii, Defining the Relationship between Human Rights and Corruption, 

31 U. PA. J. INT’L L. 125, 125 (2009) (explaining the relationship between corruption and human rights using 

Kenya as a case study); Naomi Roht-Arriaza, Reparations and Economic, Social, and Cultural Rights, in JUSTICE 

AND ECONOMIC VIOLENCE IN TRANSITION 109, 111 (Dustin N. Sharp ed., 2013) (describing how addressing cor-

ruption and other economic crimes is needed to ensure the non-recurrence of violence). 
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the ongoing debate within these fields about the appropriate aim and reach of 

criminal accountability of state officials. While some scholars have celebrated 

the prosecutions of former state officials for their human rights abuses around 

the world, others have decried the “anti-impunity turn of the human rights move-

ment,” essentially arguing that the human rights movement has uncritically 

adopted criminal accountability as its exclusive measure of justice without ex-

amining the vast implications of such a choice.52 For Samuel Moyn, this choice 

might be “indefensible.”53 Framed within the literature in these two fields, we 

explore the structural and political critiques of criminal accountability of state 

officials.54 Part III of this Article then grounds our analysis by exploring the ef-

fects of criminal prosecution of political leaders on Guatemalan democracy, 

drawing from field research in Guatemala. It starts by contextualizing the 2023 

Guatemalan presidential election within the more extended history of the internal 

armed conflict and the roles played in that conflict by the fathers of two presi-

dential hopefuls.55 It further describes how these hopefuls were implicated in 

criminal prosecutions in Guatemala, including the genocide case and other land-

mark prosecutions.56 Finally, it analyzes the impact of criminal prosecutions on 

the 2023 presidential election in Guatemala.57 Drawing from this research, Part 

IV revisits the structural and political critiques discussed in Part II in light of the 

Guatemalan experience, arguing that criminal accountability can accomplish 

more than those critiques envision. At the same time, criminal prosecution is 

multi-directional; it can be employed against human rights defenders and pro-

democracy candidates as well.58 Gleaning the lessons learned from the Guate-

mala case study, we develop a set of testable hypotheses aimed at discerning the 

effect of criminal convictions on democratic institutions and behaviors in transi-

tional States.59  

Then, to shed some light on how generalizable the Guatemalan experience 

is to other contexts, in Part V, we test these hypotheses employing an extensive 

cross-national empirical data set to better understand the interplay between crim-

inal accountability and democratic outcomes. Namely, we examine the effect of 

criminal accountability of state officials on the following: 1) democratic institu-

tional features like free and fair elections and the independence of the judiciary; 

2) political engagement indicated by the robustness of civil society activism and 

pro-democratic mobilization; 3) political polarization and backlash; and 4) the 

likelihood that those who lose elections will accept the results.60 Our analysis 

 

 52. See KAREN ENGLE, ZINAIDA MILLER & D.M. DAVIS, ANTI-IMPUNITY AND THE HUMAN RIGHTS 

AGENDA 3–4 (2016); Sarah M.H. Nouwen & Wouter G. Werner, Monopolizing Global Justice: International 

Criminal Law as Challenge to Human Diversity, 13 J. INT’L CRIM. JUST. 157, 159 (2014). 

 53. Samuel Moyn, Anti-Impunity as Deflection of Argument, in ANTI-IMPUNITY AND THE HUMAN RIGHTS 

AGENDA, supra note 52, at 68, 71. 

 54. See infra Part II, Section IV.A. 

 55. See infra Part III. 

 56. See infra Section III.C. 

 57. See infra Section III.C. 

 58. See infra Section IV.A. 

 59. See infra Section IV.B. 

 60. See infra Section IV.B. 
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reveals somewhat contradictory results. While criminal prosecutions of state of-

ficials for human rights violations are associated with some pro-democracy out-

comes, like increased civil society activism and pro-democratic mobilization, 

they are also associated with greater political polarization and anti-system back-

lash.61 By contrast, they appear to have little effect on democratic institutions, 

measured by whether a country has free and fair elections and an independent 

judiciary.62 Considering these findings, Part V provides a more nuanced picture 

of criminal accountability as a tool for transitional justice, substantiating and 

elaborating on what Tom Ginsburg and Aziz Huq call the “paradox of punish-

ment,” a nod to criminal punishment’s contradictory outcomes for democracy.63 

We further argue that a complex grappling with the power dynamics within tran-

sitioning societies—a feature often missing from debates about punishment of 

state officials—is needed to navigate this paradox. Further research is also 

needed to understand the causal relationship between criminal accountability and 

polarization. 

II. THE RISE OF CRIMINAL PUNISHMENT OF STATE OFFICIALS 

As Kathryn Sikkink documented in her seminal book The Justice Cascade: 
How Human Rights Prosecutions Are Changing World Politics, there has been 

an unprecedented shift toward greater criminal accountability of state officials 

worldwide over the last few decades.64 This increased resort to criminal punish-

ment can partly be attributed to its rise as a dominant accountability tool in two 

related, often interconnected, fields: human rights law and transitional justice.65   

First, in human rights law, there has been a notable turn toward criminal 

accountability over the last several decades.66 The decision to prosecute a prior 

leader for their human rights violations is not merely a political choice, but in-

creasingly seen as a legal requirement.67 Treaties, like the Genocide Convention 

and the Convention Against Torture, obligate state parties either to prosecute 

state officials for their criminal violations of those conventions or to extradite 

 

 61. See infra Section V.B. 

 62. See infra Section V.B. 

 63. Tom Ginsburg & Aziz Z. Huq, The Pragmatics of Democratic “Front-Sliding,” 36 ETHICS INT’L AFFS. 

437, 439 (2022) (“Democracy requires a stable set of rules within which leaders are chosen and policies are 

adopted, challenged, and potentially rejected. If a party comes to believe it cannot win pending elections (say, 

because of demographic change), or comes to view an opponent as an existential threat (often because of a po-

larized understanding of racial, ethnic, or religious identity), leaders and rank-and-file members of the party may 

decide those rules are not worth respecting.”). 

 64. See generally SIKKINK, supra note 16, at 3 (describing the “many stories of state officials for whom 

the unimaginable had occurred: criminal accountability for violations of human rights”). 

 65. See infra notes 66–71. 

 66. See ENGLE ET AL., supra note 52, at 1; SIKKINK, supra note 16, at 1. 

 67. See United Nations Secretary-General, Guidance Note of the Secretary-General, Transitional Justice: 

A Strategic Tool for People, Prevention and Peace 16, n.43 (2023), https://www.ohchr.org/sites/default/files/doc-

uments/issues/transitionaljustice/sg-guidance-note/2023_07_guidance_note_transitional_justice_en.pdf [https:// 

perma.cc/Y8CD-8FFW] (listing the international treaties and instruments that obligate “States to investigate, 

prosecute and punish gross violations and abuses of international human rights law and serious violations of 

international humanitarian law”). 
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them to another state willing to do so.68 Beginning in the 1990s, human rights 

scholars and advocates have also asserted that there is a customary international 

legal duty to prosecute a wide array of criminal violations of international human 

rights, like genocide, torture, and crimes against humanity.69 Moreover, human 

rights bodies, such as the Inter-American Court on Human Rights and the Human 

Rights Committee, which have overturned amnesties, have done so believing 

they threatened democracy.70 

Likewise, criminal punishment has also become a defining feature of “tran-

sitional justice”—a field developed as countries, particularly in Latin America, 

started democratizing after the Cold War and were confronted with addressing 

the wrongdoing of prior repressive regimes.71 In the early days of the field, many 

warned that prosecuting former state officials might threaten fledgling democra-

cies, incentivizing spoilers to hold on to power through any means including 

 

 68. United Nations, Convention on the Prevention and Punishment of the Crime of Genocide, OFF. ON 

GENOCIDE PREVENTION AND THE RESP. TO PROTECT (Jan. 12, 1951) (“Persons committing genocide or any of 

the other acts enumerated in article III shall be punished, whether they are constitutionally responsible rulers, 

public officials or private individuals.”); THE OBLIGATION TO EXTRADITE OR PROSECUTE (AUT DEDERE AUT 

JUDICARE), INT’L L. COMM’N 2 n.423 (2014), https://legal.un.org/ilc/texts/instruments/english/reports/7_6_ 

2014.pdf [https://perma.cc/H4AC-WQST] (“In the case concerning Questions relating to the Obligation to Pros-

ecute or Extradite (Belgium v. Senegal), the International Court of Justice [concluded that] ‘[e]xtradition and 

prosecution are alternative ways to combat impunity in accordance with Art. 7, para 1 [of the Convention against 

Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment of 1984] . . . .’ (Questions relating to 

the Obligation to Prosecute or Extradite (Belgium v. Senegal), Judgment, I.C.J. Reports 2012, p. 422, at p. 443, 

para. 50). The Court adds that the States parties to the Convention against Torture have ‘a common interest to 

ensure, in view of their shared values, that acts of torture are prevented and that, if they occur, their authors do 

not enjoy impunity’ (ibid., p. 449, para. 68). The Court reiterates that the object and purpose of the Convention 

are ‘to make more effective the struggle against torture by avoiding impunity for the perpetrators of such acts’ 

(ibid., p. 451, para. 74 and cf. also para. 75).”). 

 69. See, e.g., Diane F. Orentlicher, Settling Accounts: The Duty to Prosecute Human Rights Violations of a 

Prior Regime, 100 YALE L.J. 2537, 2542–44 (1991) (making the case that there is a general legal obligation under 

international law to prosecute the human rights violators of prior regimes); Michael Scharf, The Letter of the 

Law: The Scope of the International Legal Obligation to Prosecute Human Rights Crimes, 59 L. & CONTEMP. 

PROBS. 41, 61 (1996) (arguing for an international law prohibition against amnesties for gross human rights 

violations); Naomi Roht-Arriaza, State Responsibility to Investigate and Prosecute Grave Human Rights Viola-

tions in International Law, 78 CALIF. L. REV. 449, 513 (1990) (making the case for the recognition of an affirm-

ative international law obligation on States to investigate disappearances, death squad killings, and other grave 

human rights violations of predecessor governments); GARY JONATHON BASS, STAY THE HAND OF VENGEANCE: 

THE POLITICS OF WAR CRIMES TRIBUNALS 28–36 (2002) (portraying the pursuit of international criminal justice 

as a sign of the idealism of liberal states). 

 70. U.N.H.R.C., Views of the Human Rights Committee Under Article 5, Paragraph 4, of the Optional 

Protocol to the International Covenant on Civil and Political Rights, ¶ 12.4, U.N. Doc. CCPR/C/51/D/322/1988 

(Aug. 9, 1994) (concluding that Uruguay’s amnesty law “contributed to an atmosphere of impunity which may 

undermine the democratic order and give rise to further grave human rights violations”). 

 71. Ruti Teitel, who coined the phrase “transitional justice,” defines it as “the conception of justice asso-

ciated with periods of political change, characterized by legal responses to confront the wrongdoings of repressive 

predecessor regimes.” Ruti G. Teitel, Transitional Justice Genealogy, 16 HARV. HUM. RTS. J. 69, 69 (2003) 

(footnotes omitted). Naomi Roht-Arriaza critiques Ruti Teitel’s definition of transitional justice as unnecessarily 

abstract and legalistic and defines transitional justice as a “set of practices, mechanisms, and concerns that arise 

following a period of conflict, civil strife, or repression, that are aimed directly at confronting and dealing with 

past violations of human rights and humanitarian law.” Naomi Roht-Arriaza, The New Landscape of Transitional 

Justice, in TRANSITIONAL JUSTICE IN THE TWENTY-FIRST CENTURY: BEYOND TRUTH VERSUS JUSTICE 1, 2 (Na-

omi Rhot-Arriaza & Javier Mariezcurrana eds., 2006). 



LOPEZ & DANCY.DOCX (DO NOT DELETE) 5/1/2026  10:31 AM 

No. 3] PARADOX OF PUNISHING FOR A DEMOCRATIC FUTURE 899 

violence.72 Today, however, criminal punishment is considered an essential com-

ponent of democratic transition and prioritized by human rights defenders as a 

method of discrediting past authoritarian leaders.73 Criminal accountability has 

thus been concretized as one of the four pillars of transitional justice.74 Indeed, 

when embracing criminal accountability as a core pillar of transitional justice, 

the U.N. Secretary General claimed that it “helps strengthen societal trust and 

the rule of law.”75  

Yet, the appropriate aim and reach of criminal accountability in transition-

ing societies remains the subject of persistent debate within both fields.76 Some 

scholars have celebrated the emerging obligation under international law to pun-

ish former political officials for their human rights abuses as a positive sign for 

the rule of law and democracy globally.77 Others have decried the “anti-impunity 

turn of the human rights movement,” arguing that the movement has uncritically 

adopted criminal accountability as its exclusive measure of justice.78 For in-

stance, Karen Engle has argued that the human rights movement has developed 

a certain attachment to criminal law blinding it to alternative approaches to tran-

sitional justice.79 In a collected volume, she and her co-authors call us to question 

whether criminal law ought to be “the necessary and preferred response to a par-

ticular set of human rights violations and international crimes.”80 Much like in 

 

 72. See Roht-Arriaza, supra note 71, at 3. 

 73. Id. at 9; see U.N.H.R.C., Report of the Special Rapporteur on the Promotion of Truth, Justice, Repa-

ration and Guarantees of Non-Recurrence, Pablo de Greiff, ¶ 82, U.N. Doc. A/HRC/30/42 (Sep. 7, 2015). 

 74. See, e.g., U.N.H.R.C., supra note 73, at ¶ 1 (naming the four pillars as “truth, justice, reparations and 

guarantees of non-recurrence”); SECURITY COUNCIL REPORT, TRANSITIONAL JUSTICE: WHAT ROLE FOR THE UN 

SECURITY COUNCIL? 3 (2022), https://www.securitycouncilreport.org/atf/cf/%7B65BFCF9B-6D27-4E9C-8CD3 

-CF6E4FF96FF9%7D/transitionaljustice_2021.pdf [https://perma.cc/4L98-H9J7] (listing “four generally ac-

cepted pillars or approaches to transitional justice, which should be seen as complementary: criminal prosecu-

tions; truth-seeking or fact-finding, including by non-judicial bodies such as truth commissions; reparations, 

which can be material, symbolic, individual and/or collective; and institutional and legal reforms, including of 

the police, judiciary and/or military”); see also Clara Sandoval, Reflections on the Transformative Potential of 

Transitional Justice and the Nature of Social Change in Times of Transition, in JUSTICE MOSAICS: HOW CONTEXT 

SHAPES TRANSITIONAL JUSTICE IN FRACTURED SOCIETIES 186 (2017) (“There is broad consensus that transitional 

justice is meant to deal with the legacy of mass atrocities through four pillars: truth seeking, criminal justice, 

reparation, and institutional reform.”). 

 75. See Transitional Justice: A Strategic Tool for People, Prevention and Peace, supra note 67, at 16. See 

also SECRETARY-GENERAL, GUIDANCE NOTE OF THE SECRETARY-GENERAL: UNITED NATIONS APPROACH TO 

TRANSITIONAL JUSTICE 3–4 (2010), https://www.securitycouncilreport.org/atf/cf/%7B65BFCF9B-6D27-4E9C-

8CD3-CF6E4FF96FF9%7D/TJ_Guidance_Note_March_2010FINAL.pdf [https://perma.cc/YC3Z-B4GQ] 

(naming the following rights and duties as fundamental to transitional justice: “the right to justice, the right to 

truth, the right to reparations, and the guarantees of non-recurrence of violations”). 

 76. Leigh A. Payne, The Justice Paradox?: Transnational Legal Orders and Accountability for Past Hu-

man Rights Violations, in TRANSNATIONAL LEGAL ORDERS 439–72 (Terence C. Halliday & Gregory Shaffer eds., 

2015). 

 77. See supra note 67, at 2. See also Matiangai V.S. Sirleaf, Beyond Truth & Punishment in Transitional 

Justice, 54 VA. J. INT’L L. 223, 276 (2014) (“[S]cholars and practitioners believe trials contribute to the rehabil-

itation of countries by changing a society’s moral values and ‘foster[ing] respect for democratic institutions and 

thereby deepen[ing] a society’s democratic culture.’”). 

 78. Samuel Moyn, Anti-Impunity as Deflection of Argument, in ANTI-IMPUNITY AND THE HUMAN RIGHTS 

AGENDA, supra note 52, at 71. 

 79. Engle et al., Introduction, in ANTI-IMPUNITY AND THE HUMAN RIGHTS AGENDA, supra note 52, at 4. 

 80. Id. at 3. 



LOPEZ & DANCY.DOCX (DO NOT DELETE) 5/1/2026  10:31 AM 

900 UNIVERSITY OF ILLINOIS LAW REVIEW [Vol. 2026 

the field of human rights, some transitional justice scholars have also criticized 

the focus of the field on criminal accountability instead of addressing the root 

causes of violence.81 Interestingly, both proponents of criminal accountability 

and of amnesty justify their position with reference to criminal punishment’s ef-

fect on democracy.82 

The central critiques of criminal accountability have both structural and 

political dimensions. First, those offering structural critiques warn that individual 

criminal punishments “reinforce an individualized and decontextualized under-

standing of harms they aim to address.”83 These critics caution that individualiz-

ing culpability diminishes the likelihood of the profound transformation and 

broader redistribution needed to ensure that the crimes do not reoccur.84 Another 

variant of this critique holds that pushing for criminal accountability saps the 

resources of human rights advocates within civil society.85 Namely, mobilizing 

to support trials could trade off with mobilizing for other public goods like a 

clean environment, education, labor rights, or other distributive issues on the so-

cial justice agenda.86 In this way, fixation on prosecutions of the most visible 

forms of violence may only reinforce the current order rather than sparking 

deeper structural reforms.87 Relatedly, scholars like Kamari Clarke and Sarah 

Nouwen describe how the criminal accountability norm in international criminal 

law imposes Western conceptions and modalities of justice, disproportionately 

 

 81. Zinaida Miller, Effects of Invisibility: In Search of the ‘Economic’ in Transitional Justice, 2 INT’L J. 

TRANSITIONAL JUST. 266, 288 (2008) (“By ignoring the deeper roots of conflict, the relationship of inequality to 

reconciliation and the injustice of maldistribution, transitional justice mechanisms may actively contribute to new 

outbreaks of violence.”). 

 82. Azanian Peoples Org. v. President of S. Afr., 1996 (4) SALR 637 (CC) at 22 para. 22 (S. Afr.), https:// 

www.saflii.org/za/cases/ZACC/1996/16.pdf [https://perma.cc/4SQB-REKN] (“South Africa is not alone in being 

confronted with a historical situation which required amnesty for criminal acts to be accorded for the purposes 

of facilitating the transition to, and consolidation of, an overtaking democratic order.”). 

 83. Karen Engle, A Genealogy of the Criminal Turn in Human Rights, in ANTI-IMPUNITY AND THE HUMAN 

RIGHTS AGENDA, supra note 52, at 16. See Richard Ashby Wilson, Justice After Atrocity, in THE OXFORD 

HANDBOOK OF LAW AND ANTHROPOLOGY 518 (Marie-Claire Foblets et al. eds., 2020). 

 84. See Mattia Pinto, Historical Trends of Human Rights Gone Criminal, 42 HUM. RTS. Q. 729, 752–53 

(2020) (citing ROBERT MEISTER, AFTER EVIL: A POLITICS OF HUMAN RIGHTS 1 (2011)); Paige Arthur, How 

“Transitions” Reshaped Human Rights: A Conceptual History of Transitional Justice, 31 HUM. RTS. Q. 321, 

321–67 (2009); Barrie Sander, The Anti-Impunity Mindset, in POWER IN INTERNATIONAL CRIMINAL JUSTICE 345 

(Morten Bergsmo et al. eds., 2020) (“[T]he equation of anti-impunity with a narrow individualised form of justice 

has risked masking the collective dimensions of mass atrocities behind the depoliticised veil of the individuals 

under examination.”). 

 85. Sander, supra note 84, at 349 (describing how the anti-immunity mindset might divert attention away 

from root causes of violence, like extreme poverty, systemic discrimination, and widespread economic injustice). 

 86. See, e.g., ELKE ZUERN, THE POLITICS OF NECESSITY: COMMUNITY ORGANIZING AND DEMOCRACY IN 

SOUTH AFRICA 131 (Steve J. Stern & Scott Strauss eds., 2011).  

 87. See Vasuki Nesiah, Doing History with Impunity, in ANTI-IMPUNITY AND THE HUMAN RIGHTS 

AGENDA, supra note 52, at 96 (stating that “the particular ways in which international justice and anti- impunity 

have been framed have reproduced and reinforced a structure of global governance premised on exploitation and 

inequality”); Frédéric Mégret, Three Dangers for the International Criminal Court: A Critical Look at a Con-

sensual Project, 12 FINNISH YEARBOOK INT’L L. 204, 204 (2001) (claiming that international criminal law risks 

trivializing “the world’s billion poor, 800 million hungry, 2.4 billion without sanitation, or 90 million children 

without basic education”). See generally RANDLE C. DEFALCO, INVISIBLE ATROCITIES: THE AESTHETIC BIASES 

OF INTERNATIONAL CRIMINAL JUSTICE (2022) (arguing that international criminal law prioritizes the most visible 

forms of violence over slow violence that has equally harmful effects). 
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on the leaders of weak countries in the Global South without accounting for al-

ternative modes of justice.88 

Second, those employing political critiques fear that governments will ma-

nipulate the rhetoric of victims’ rights to disguise policies really aimed at ex-

panding their power and control.89 This phenomenon has been labeled “populist 

punitiveness”90 or “penal populism.”91 Others have argued that mobilizing to re-

pair the harms of the past risks getting mired in a politics of ressentiment that 

only inflames divisions rather than reinforcing the norm of forbearance.92 Fun-

damental to democracy is the willingness of incumbents to step down when they 

lose, and for oppositions out of power to remain loyal to the regime.93 On this 

basis, it may be that learning to forget is healthier than holding political grudges 

and seeking to punish former leaders, even if they committed human rights vio-

lations.94   

The most extreme version of this concern is that prosecutions may promote 

a resumption of violence and ultimately lead to regime collapse.95 The thinking 

here is that right-wing groups, supporters of the military, and authoritarian sym-

pathizers would rather attack democratic institutions than allow their allies to be 

held accountable in court for past human rights violations.96 For this reason, it 

may be most prudent to avoid the call for trials and instead pursue a middle-

ground solution to past harms, like amnesties or truth commissions.97 Social sci-

ence research has not revealed much evidence to bear out these concerns. Some 

research contends that interventions by the International Criminal Court (“ICC”) 

might inspire leaders to cling to power, or continue fighting civil wars, to avoid 

capture and prosecution.98 But these findings are specific to international courts. 

 

 88. See KAMARI MAXINE CLARKE, AFFECTIVE JUSTICE: THE INTERNATIONAL CRIMINAL COURT AND THE 

PAN-AFRICANIST PUSHBACK 30–35 (2019); Sarah M.H. Nouwen & Wouter G. Werner, Monopolizing Global 

Justice: International Criminal Law as Challenge to Human Diversity, 13 J. INT’L CRIM. JUST. 157, 163 (2014). 

 89. See Samuel Moyn, Anti-Impunity as Deflection of Argument, in ANTI-IMPUNITY AND THE HUMAN 

RIGHTS AGENDA, supra note 52, at 85–86; MARKUS DIRK DUBBER, VICTIMS IN THE WAR ON CRIME: THE USE 

AND ABUSE OF VICTIMS’ RIGHTS 6–7 (2002); Leslie Vinjamuri & Jack Snyder, Law and Politics in Transitional 

Justice, 18 ANN. REV. POL. SCI. 303, 318 (2015); Zinaida Miller, Anti-Impunity Politics in Post-Genocide 

Rwanda, in ANTI-IMPUNITY AND THE HUMAN RIGHTS AGENDA, supra note 52, at 153. 

 90. See Anthony Bottoms, The Philosophy and Politics of Punishment and Sentencing, in THE POLITICS 

OF SENTENCING REFORM 39–41 (Chris Clarkson & Rod Morgan eds., 1995). 

 91. JOHN PRATT, PENAL POPULISM 12–20 (Tim Newburn ed., 2006); NICOLA LACEY, THE PRISONERS’ 

DILEMMA: POLITICAL ECONOMY AND PUNISHMENT IN CONTEMPORARY DEMOCRACIES 68–69 (2008). 

 92. See, e.g., Steven Arrigg Koh, Prosecution and Polarization, 50 FORDHAM URB. L.J. 1117, 1123–27 

(2023) (arguing that criminal prosecutions often foster polarization and alienation rather than healing in transi-

tioning societies). 

 93. JUAN J. LINZ, THE BREAKDOWN OF DEMOCRATIC REGIMES: CRISIS BREAKDOWN & REEQUILIBRATION 

17 (Juan J. Linz & Alfred Stepan eds., 1978). 

 94. DAVID RIEFF, IN PRAISE OF FORGETTING: HISTORICAL MEMORY AND ITS IRONIES 145 (2016). 

 95. Jack Goldsmith & Stephen D. Krasner, The Limits of Idealism, 123 DAEDELUS 47, 51 (2003). 

 96. Id. at 53. 

 97. Jack Snyder & Leslie Vinjamuri, Trials and Errors: Principle and Pragmatism in Strategies of Inter-

national Justice, 28 INT. SECUR. 5, 5 (2003). 

 98. Julian Ku & Jide Nzelibe, Do International Criminal Tribunals Deter or Exacerbate Humanitarian 

Atrocities?, 84 WASH. UNIV. L. REV. 777, 818 (2006); Monika Nalepa & Emilia Justyna Powell, The Role of 

Domestic Opposition and International Justice Regimes in Peaceful Transitions of Power, 60 J. CONFLICT RESOL. 
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Other empirical studies have concluded that domestic prosecutions are associated 

with less government violence over time,99 which may be explained by how 

criminal accountability, or the fear thereof, changes the cost-benefit analysis of 

front-line police and security forces.100 Knowing that punishment is possible, 

state agents may decline to follow orders calling for repressive tactics.101 They 

may even prove less likely to engage in extra-legal measures of their own voli-

tion.102 Researchers have also found that transitional trials are associated with 

less organized crime, especially perpetuated by corrupt police.103 

However, at an empirical level, it remains unclear how criminal punishment 

of state agents and leaders in domestic courts affect democratic institutions and 

behaviors.104 A handful of studies have investigated the link between other tran-

sitional justice mechanisms and democracy, finding some evidence that highly 

publicized truth commissions inspire modest reforms105 and that vetting and lus-

tration policies factor in favor of robust liberal democracy.106 Most recently, 

Dancy and Thoms found that truth commissions are associated with more pro-

democratic behaviors but not democratic institutional reform.107 But the same 

level of scrutiny has not turned to the question of trials and democracy. The few 

empirical studies that do exist use rather coarse measures of prosecutions and 

democracy indicators that combine many different features of democracy into 

one composite index and are based on data that is over two decades old.108 

 

1191, 1196 (2016); Alyssa K. Prorok, The (In)compatibility of Peace and Justice? The International Criminal 

Court and Civil Conflict Termination, 71 INT'L ORG. 213, 219 (2017); Daniel Krcmaric, Should I Stay or Should 

I Go? Leaders, Exile, and the Dilemmas of International Justice, 62 AM. J. POL. SCI. 486, 487 (2018). 

 99. Hunjoon Kim & Kathryn Sikkink, Explaining the Deterrence Effect of Human Rights Prosecutions for 

Transitional Countries, 54 INT'L STUD. Q. 939, 943 (2010); Dancy & Michel, supra note 39, at 173. 

 100. Tiberiu Dragu & Mattias Polborn, The Administrative Foundation of the Rule of Law, 75 J. POL. 1038, 

1039 (2013); Tiberiu Dragu & Yonatan Lupu, Collective Action and Constraints on Repression at the Endgame, 

51 COMPAR. POL. STUD. 1042, 1046 (2017); David Pion-Berlin & Harold Trinkunas, Civilian Praetorianism and 

Military Shirking During Constitutional Crises in Latin America, 42 COMPAR. POL. 395, 397 (2010). 

 101. See Dragu & Lupu, supra note 100, at 1046. 

 102. See id. at 1050. 

 103. Guillermo Trejo, Juan Albarracín & Lucía Tiscornia, Breaking State Impunity in Post-Authoritarian 

Regimes: Why Transitional Justice Processes Deter Criminal Violence in New Democracies, 55 J. PEACE RSCH. 

787, 801 (2018). 

 104. For a theory of how prosecutions may boost trust and institutional legitimacy in democracies, see Anja 

Mihr, Transitional Justice and the Quality of Democracy: From Democratic Institution Building to Reconcilia-

tion, in TRANSITIONAL JUSTICE: BETWEEN CRIMINAL JUSTICE, ATONEMENT & DEMOCRACY 11, 25 (Anja Mihr 

ed., 2012). 

 105. Onur Bakiner, Truth Commission Impact: An Assessment of How Commissions Influence Politics and 

Society 10 (Simons Papers in Security and Development 16/2011, 2011); Laura K. Taylor & Alexander Dukal-

skis, Old Truths and New Politics: Does Truth Commission ‘Publicness’ Impact Democratization?, 49 J. PEACE 

RSCH. 671, 682 (2012). 

 106. Cynthia M. Horne, The Impact of Lustration on Democratization in Postcommunist Countries, 8 INT'L 

J. TRANSITIONAL JUST. 496, 512 (2014); CYNTHIA M. HORNE, BUILDING TRUST AND DEMOCRACY: 

TRANSITIONAL JUSTICE IN POST-COMMUNIST COUNTRIES 2 (2017); Geoff Dancy, Kathryn Sikkink, Mykhailo 

Soldatenko & Patrick Vinck, Russia’s Willing Collaborators, FOREIGN AFFAIRS (June 8, 2023), https://www.for-

eignaffairs.com/ukraine/russias-willing-collaborators [https://perma.cc/YK7F-WYVL]. 

 107. Geoff Dancy & Oskar Timo Thoms, Do Truth Commissions Really Improve Democracy?, 55 COMPAR. 

POL. STUDS. 555, 555 (2022). 

 108. Tricia D. Olsen, Leigh A. Payne & Andrew G. Reiter, The Justice Balance: When Transitional Justice 

Improves Human Rights and Democracy, 32 HUM. RTS. Q. 980, 981, 991 (2010) (relying on a dataset of countries 
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Though these studies find some positive statistical relationships,109 it remains 

unclear how specifically prosecuting state agents and leaders for their abuses of 

power reshapes democratic practices. How, if at all, does punishing state officials 

change elections, alter the judiciary, or transform citizen behavior?  

III. GUATEMALA: A CASE STUDY IN DEMOCRACY 

The question at the heart of this Article—whether it is possible for a country 

to punish its way to a more democratic future—was recently put to the test in 

Guatemala. During the summer of 2023, criminal trials for atrocities and corrup-

tion came to the fore in the country’s presidential elections.110 At the start of the 

presidential campaign season, the two frontrunners, Zury Ríos and Sandra 

Torres, were implicated in prosecutions for serious crimes involving abuse of 

office either by them or a close relative whom they backed.111  

But, in a surprising turn of events, an independent, anti-corruption progres-

sive candidate, Bernardo Arévalo, the son of Guatemala’s first democratically 

elected president, pulled ahead and ultimately won the election.112 Did his op-

posing candidates’ run-ins with the law help usher in this new era of democratic 

governance in Guatemala? Is Guatemala a case where successful prosecution 

strengthened democracy?  

This Part will address those questions by contextualizing this election 

within the more extended history of the Guatemalan internal armed conflict and 

the atrocity trials that followed it. In so doing, it will also describe the role of 

anti-corruption efforts that developed parallel to the atrocity trials. These efforts 

were led by a U.N.-backed commission that for over a decade helped institute 

reforms to the legal infrastructure in Guatemala, which ultimately helped to fa-

cilitate the atrocity trials.113 Additionally, though the mandate of the commission 

expressly excluded crimes arising out of the armed conflict, anti-corruption at-

torneys often found that those at the center of their investigations were also in-

volved in atrocity crimes during the armed conflict—unfortunately, a common 

 

that transitioned to democracy from 1970 to 2004 and the Polity IV which combines several indicators of democ-

racy into one composite index); Andrew Reiter, who created the dataset used in the aforementioned study, has 

referred to the TJET as a “new global dataset, with more refined data on trials” than his own. See Datasets, 

ANDREW G. REITER, https://andyreiter.com/datasets/ [https://perma.cc/JE7A-ZV5S] (last visited Feb. 24, 2026); 

Brian K. Frederking, Putting Transitional Justice on Trial: Democracy and Human Rights in Post-Civil War 

Societies, 91 INT’L SOC. SCI. REV. 1, 1 (2015). 

 109. Frederking, supra note 108, at 2. 

 110. Sofia Menchu & Diego Oré, Meet Guatemala’s Leading Presidential Candidates, REUTERS (June 25, 

2023, at 03:06 CT), https://www.reuters.com/world/americas/meet-guatemalas-leading-presidential-candidates-

2023-06-25/ [https://perma.cc/8MQJ-ZDA6]. 

 111. Id.; Leila Miller, A Dictator’s Daughter Runs for President, Unleashing Memories of Guatemala’s 

Dark Past, L.A. TIMES (June 19, 2023, at 15:51 ET), https://www.latimes.com/world-nation/story/2023-06-12/ 

guatemala-civil-war-genocide-dictators-daughter [https://perma.cc/4ESY-R3UM]. 

 112. Judt, supra note 23. 

 113. Jeff Abbott, Guatemala’s CICIG: UN-Backed Anti-Corruption Body Shuts Its Doors, AL JAZEERA 

(Sep. 3, 2019), https://www.aljazeera.com/news/2019/09/guatemala-cicig-backed-anti-corruption-body-shuts-

doors-190903132411201.html [https://perma.cc/Y3U5-BV7E]. 
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phenomenon around the world.114 This Part will analyze the effect of both the 

atrocity and the anti-corruption proceedings on the recent Presidential election 

in Guatemala. We conclude that while the anti-corruption prosecutions likely had 

a greater effect on electoral politics than the atrocity trials, there is some evidence 

to suggest that the convergence of both helped to tip the scales toward Arévalo. 

Still, as is later substantiated by cross-nationals analysis in Part V as a find-

ing that applies more broadly, these trials were also very polarizing for Guate-

malan society, threatening democratic decline. In recent times, the far right has 

been able to weaponize the criminal apparatus against the human rights and anti-

corruption advocates that were critical to pushing them ahead.115 This Part also 

touches on this paradox of punishment, which is covered in more detail in Part 

IV. 

A. The Guatemalan Armed Conflict and the Fathers of Presidential Hopefuls 

The significance of criminal trials in the last Guatemalan presidential elec-

tion can only be fully appreciated when framed within Guatemala’s historical 

context, particularly its thirty-six-year armed conflict and the Cold War.116 The 

legacy of that conflict plays out in stark terms given that two of the Guatemalan 

presidential hopefuls, Bernardo Arévalo and Zury Ríos, are the children of for-

mer heads of state who occupied central leadership roles on both sides of the 

conflict during that era.117  

To set the stage for later analysis of the electoral effect of the atrocity and 

corruption proceedings, this Section provides this necessary context drawing 

largely from Stephen Schlesinger’s and Stephen Kinzer’s comprehensive history 

of the U.S. government’s role in the Guatemalan armed conflict documented in 

Bitter Fruit: The Story of the American Coup In Guatemala.118 Of particular sig-

nificance is the relationship of each presidential hopeful’s father with the United 

States government, which later supported the atrocity and anti-corruptions pro-

ceedings in Guatemala,119 as well as the legacy of Bernardo Arévalo’s father as 

the first democratically elected president who pursued a redistributive agenda.120 

  

 

 114. See supra notes 48–49. 

 115. See infra Section III.C. 

 116. See Comisión para el Esclarecimiento Histórico, Guatemala: Memoria Del Silencio, Capítulo primero: 

Causas y Orígenes del Enfrentamiento Armado Interno 98 (1999), https://hrdag.org/wp-content/uploads/2013/ 

01/CEHreport-english.pdf [https://perma.cc/273P-NC4U] [hereinafter CEH Report] (discussing the historical 

context that set the stage for the Guatemalan internal armed conflict). 

 117. See Menchu & Oré, supra note 110. 

 118. STEPHEN SCHLESINGER & STEPHEN KINZER, BITTER FRUIT: THE STORY OF THE AMERICAN COUP IN 

GUATEMALA 49 (1999). 

 119. Id. at 40. 

 120. Id. at 109. 
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1. Bernardo’s Dad: The Birth of Democracy  

The seeds of the armed conflict were planted when Juan José Arévalo Ber-

mejo, the father of current Guatemalan President Bernardo Arévalo, became the 

first democratically elected president of Guatemala in 1945.121 Backed by a 

growing middle class comprised of schoolteachers, small business owners, 

skilled laborers, and students,122 Arévalo supported a number of pro-labor and 

redistributive initiatives that threatened the United Fruit Company, a U.S. banana 

company, and in turn evoked the ire of the U.S. government.123 Although Aré-

valo disavowed Communism,124 his political opponents cast him as a Communist 

in order to undermine U.S. support for his administration.125 The U.S. govern-

ment readily accepted this view, which was ironic given that Arévalo credited 

the Four Freedoms articulated by Franklin Roosevelt as an inspiration for his 

governance model.126 The U.S. ambassador to Guatemala, in particular, believed 

Arévalo to be a Communist and began plotting his ouster, which ultimately was 

successful when he was recalled in 1950.127 Arévalo left office disillusioned by 

what he saw as the hollow promise of American democracy and freedom, com-

menting at the inauguration of his successor, Jacobo Arbenz Guzmán:  

The banana magnates, co-nationals of Roosevelt, rebelled against the au-
dacity of a Central American president who gave to his fellow citizens a 
legal equality with the honorable families of exporters. . . . It was then that 
the schoolteacher, ingenuous and romantic, from the presidency of his 
country, discovered how perishable, frail and slippery the brilliant interna-
tional doctrines of democracy and freedom were.128  

Ultimately, Arbenz put Arévalo’s ideals into action, evoking even more ex-

treme backlash from the United Fruit Company and the U.S. government.129 

First, when Arbenz sought to expropriate uncultivated land owned by the United 

Fruit Company, the U.S. State Department officials intervened, asking that the 

U.S. company be compensated at what it believed was market value rather than 

the devalued rate of the property that the company had previously reported for 

 

 121. Id. 

 122. Id. at 43, 51, 77; see also GREG GRANDIN, THE BLOOD OF GUATEMALA: A HISTORY OF RACE AND 

NATION 203–04 (Walter D. Mignolo, Irene Silverblatt & Sonia Saldivar eds., 2000) (describing the supporters of 

Arévalo as including “[m]iddle-class reformers and student activists,” as well as “women’s organizations”). 

 123. Namely, Arévalo supported labor reforms that made it easier to organize the United Fruit Company’s 

approximately 40,000 Guatemalan workers to unionize and strike. SCHLESINGER & KINZER, supra note 118, at 

12, 37–38. Under him, the Guatemalan Congress also passed a law that allowed for the redistribution of fallow 

lands, and the United Fruit Company held more unused land than any other individual in the country. Id. at 41, 

117. 

 124. Id. at 32. 

 125. Id. at 40 (describing how the FBI developed a dossier on Arévalo, fearing that he was a Communist). 

 126. Id. at 85 (describing Arévalo’s claims that “Guatemala was trying to establish a government modeled 

upon the principles enunciated by Franklin Roosevelt”). 

 127. Id. at 86. 

 128. Id. at 47. 

 129. Id. at 73–74 (“As Arévalo left the presidency and was succeeded by Jacobo Arbenz, the Fruit Com-

pany, like the rest of Guatemala, foresaw that idealistic generalities might soon give way to forceful actions.”). 



LOPEZ & DANCY.DOCX (DO NOT DELETE) 5/1/2026  10:31 AM 

906 UNIVERSITY OF ILLINOIS LAW REVIEW [Vol. 2026 

tax purposes to the Guatemalan government.130 Later, after Dwight Eisenhower 

assumed the presidency, United Fruit saw an opportunity to realize the covert 

CIA operation to overthrow Arbenz, which had been plotted for years but was 

rebuffed under Harry Truman.131 United Fruit thus doubled down on a public 

relations and lobbying campaign, convincing key U.S. officials that Arbenz was 

a Communist, and thereby a threat to democracy and freedom, who needed to be 

deposed.132 Despite scant evidence of Guatemalan ties to Russia and very few 

Guatemalans identifying as Communists, Guatemala’s expropriation of United 

Fruit land ultimately was catalyst enough for Eisenhower himself to approve the 

plan to overthrow Arbenz.133 

The CIA ultimately selected and agreed to finance Carlos Castillo Armas, 

a former commander in the Guatemala military who was living in exile, to lead 

the invasion of Guatemala.134 At the end of 1953, Armas publicized what he 

called his “Tegucigalpa Plan,” in which he outlined his opposition to the “the 

Sovietization of Guatemala” naming Arévalo along with Arbenz as the leaders 

of the movement to bring Communism to Guatemala.135 In 1950, Armas led sev-

enty men in an invasion of a military base in the capital of Guatemala.136 The 

attack objectively was not a military success.137 Still, it succeeded in putting 

enough pressure on Arbenz that he ultimately resigned that year, resulting in a 

military government takeover and reversal of land reform efforts of the prior 

government.138  

After the military takeover, the Guatemalan government instituted the Na-

tional Security Doctrine, a repressive anti-communist agenda developed primar-

ily in the United States that targeted the “internal enemy.”139 According to 

 

 130. Id. at 76. 

 131. Id. at 88–93. 

 132. Id. at 79–80 (describing how the United Fruit company orchestrated a wildly successful media and 

political campaign to convince the American people and its government that Guatemala was moving toward 

Marxism). Their efforts were tremendously successful in persuading officials in the Eisenhower administration 

that Guatemala presented a Communist threat, in no small part due to the positioning of key officials who had 

formerly been executives of United Fruit in the administration. Id. at 92 (detailing all the connections between 

the Eisenhower administration officials and the United Fruit Company). 

 133. Id. at 106 (“But the takeover of United Fruit land was probably the decisive factor pushing the Amer-

icans into action. Without United Fruit’s troubles, it seems probable that the Dulles brothers might not have paid 

such intense attention to the few Communists in Guatemala, since larger numbers had taken part in political 

activity on a greater scale during the postwar years in Brazil, Chile and Costa Rica without causing excessive 

concern in the U.S. government.”). Id. at 108 (“Eisenhower gave his approval for the plot against Arbenz after 

Allen Dulles told him that the odds of success were better than 40 percent but less than even.”). 

 134. Id. at 126. 

 135. Id. at 126–27 (“The organized opposition against the Sovietization of Guatemala, aware that the gov-

ernment of Col. Jacobo Arbenz and Dr. Juan Arévalo is acting along lines dictated by international communism, 

hereby raises the banner of struggle for national liberation.”). 

 136. Id. at 123. 

 137. Id. 

 138. Id. at 200–01; Muna Abbas et al., Am. Bar. Ass’n, Invisible Threats: Mitigating the Risk of Violence 

from Online Hate Speech Against Human Rights Defenders in Guatemala 10 (2019), https://www.americanbar. 

org/content/dam/aba/administrative/human_rights/invisible-threats-guatemala-may-2019.pdf [https://perma.cc/ 

W48L-F7BE]. 

 139. CEH Report, supra note 116, at 117–23. 
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Guatemalan military documents, an internal enemy was defined as “all those in-

dividuals, groups, or organizations, who try to disrupt the established order,” 

whether they be communists or not.140 It was in this context that groups of leftist 

Guatemalans mobilized, culminating in a failed uprising of leftist military offic-

ers on November 13, 1960.141 This date is seen as the start of Guatemala’s inter-

nal armed conflict.142 Thereafter, Guatemala was ruled by a string of military 

rulers until the conflict concluded in 1996 when the Guatemalan Government 

and the Guatemalan National Revolutionary Unity (“URNG”) signed the Agree-

ment on a Firm and Lasting Peace (Acuerdo de Paz Firme and Duradera).143 

2. Zury’s Dad: The Rise of Authoritarianism  

One of those military leaders was a General by the name José Efraín Ríos 

Montt—father to Zury Ríos—who came to power via a military coup in 1982.144 

As a junior officer, Montt had taken part in the CIA-backed coup that resulted in 

Arbenz’s resignation.145 Ríos Montt only served as the de facto head of state in 

Guatemala for seventeen months in 1982 and 1983, but he presided over the 

bloodiest period of the conflict.146 

While Ríos Montt’s tactics were not new, he redoubled earlier military 

strategies and increasingly turned them on the civilian population in Guate-

mala.147 Namely, Ríos Montt intensified the so-called scorched earth campaign, 

which his predecessor General Romeo Lucas García started.148 According to mil-

itary documents, the goal of the campaign was “quitarle el agua del pez,” or to 

displace or exterminate all the populations that might provide aid to the guerrilla 

movement.149 As part of this effort, the “internal enemy” classification was 

 

 140. Id. at 339 (citing to Ejército de Guatemala, Manual de Guerra Contrasubversiva, Guatemala, 

Noviembre de 1983, pgs. 2–3) (defining the enemy as “‘todos aquellos individuos, grupos u organizaciones que 

por medio de acciones ilegales tratan de romper el orden establecido. . .’” E incluyó también “‘a aquellos indi-

viduos, grupos u organizaciones que sin ser comunistas tratan de romper el orden establecido’”). 

 141. Id. at 123. 

 142. See id. 
 143. Agreement on a Firm and Lasting Peace, Guat.-Unidad Revolucionaria Nacional Guatemalteca, Dec. 

29, 1996, 36 I.L.M. 274. 

 144. Miller, supra note 111. 

 145. Stephen Kinzer, Efraín Ríos Montt, Guatemalan Dictator Convicted of Genocide, Dies at 91, N.Y. 

TIMES (Apr. 1, 2018), https://www.nytimes.com/2018/04/01/obituaries/efrain-rios-montt-guatemala-dead.html 

[https://perma.cc/PR6P-C9SP]. 

 146. OPEN SOC’Y JUST. INITIATIVE, JUDGING A DICTATOR: THE TRIAL OF GUATEMALA’S RÍOS MONTT 1 

(2013), https://www.justiceinitiative.org/uploads/bbdf1b25-f6c4-4370-8a54-f310bbe552f9/judging-dicatator-

trial-guatemala-rios-montt-11072013.pdf [https://perma.cc/L63R-PPDW]. 

 147. Id. at 24. 

 148. See id. at 4. 

 149. CEH Report, supra note 116, at 344 (“Sin embargo, la intención iba más allá del objetivo metafórica-

mente expresado en el lema “quitarle el agua al pez” porque una vez logrado el propósito de vaciar áreas, la 

población continuó siendo perseguida hasta sus lugares de refugio donde, nuevamente, se ejecutaron matanzas y 

destrucción de siembras. En otras palabras, las acciones de arrasamiento y persecución denotaron y connotaron 

una intención de exterminio.”) (quoting Ejército de Guatemala, plan de campaña Victoria 82, anexo H, literales 

B y G)). 
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expanded to include anyone who might potentially support the guerrilla 

groups.150 Under this broader definition, most of the indigenous Mayan popula-

tion was identified as the “internal enemy” and thus targeted by the military.151 

As documented in the records of the atrocity trials gathered by López, the mili-

tary razed entire indigenous villages to the ground, and even murdered an an-

thropologist studying the displacement of indigenous communities, after classi-

fying them as an “internal enemy.”152  

Despite mounting evidence of crimes against humanity and genocide re-

ported by the Central Intelligence Agency and U.S. Department of State, the 

United States government continued to provide military aid, equipment, and 

training to Ríos Montt.153 Publicly, U.S. officials claimed that reports of 

 

 150. Id. at 381 (“El amplio concepto de enemigo interno esgrimido por el Estado fue relanzado con especial 

violencia e intensidad en los años ochenta, e incluyó no solo a los que activamente trataban de cambiar el orden 

establecido, sino a todos los que potencialmente podían llegar a respaldar esa lucha.”). 

 151. Jo-Marie Burt & Paulo Estrada, Legacy of Guatemala Dictator Ríos Montt Shows Justice Is Possible, 

WASH. OFF. ON LATIN AM. (Apr. 13, 2018), https://www.wola.org/analysis/legacy-of-guatemala-dictator-rios-

montt-shows-justice-is-possible/ [https://perma.cc/SKQ9-BWEZ]; Kate Doyle, Guatemala’s Genocide on Trial, 

NATION (May 22, 2013), https://www.thenation.com/article/archive/guatemalas-genocide-trial/ [https://perma. 

cc/TB4M-4V3G]. Part of the reason that the indigenous Mayans were targeted, however, was that they were seen 

as an impediment to the modernization project of Guatemala. Indeed, documentation collected by the CEH dating 

as far back as the 1970s contained “assertions that the ‘indian’ is an element that does not permit development 

and that should either mix to become mestizo or be eliminated.” Interview with Otilia Lux de Cotí, CEH Com-

missioner (Dec. 13, 2017) (“Existían comunicados de los años 70 que contenían afirmaciones como ‘el indio’ es 

un elemento que no permite el desarrollo de Guatemala, el cual debe mezclarse y convertirse en mestizo, o debe 

eliminarse.”). 

 152. Myrna Elizabeth Mack Chang II, Tribunal Tercero de Sentencia Penal, Narcoactividad y Delitos contra 

el Ambiente de Guatemala [Third Tribunal of Penal Sentencing, Drug Trafficking and Environmental Crimes in 

Guatemala], C-5-99 Of. 3ro., Sentence, Oct. 3, 2002, 24 n.14 (Guatemala); Rio Negro II, Tribunal de Sentencia 

Penal, Narcoactividad y Delitos contra el Ambiente de Salamá, Baja Verapaz [Criminal, Drug Trafficking, and 

Environmental Crimes Sentencing Tribunal of Baja Verapaz, Salamá], 28-2003-Of. 1º, Sentence, May 28, 2008, 

316 (Guatemala); Plan de Sanchez, Tribunal Primero de Sentencia Penal, Narcoactividad y Delitos Contra el 

Ambiente [Sanchez Plan, First Criminal Sentencing Court, Drug Trafficking and Environmental Crimes], C-

01076-2011-00001 Of. 1.ro., Sentence, Mar. 14, 2012, 45, 77 (Guatemala). See also Rachel López, Post-Conflict 

Pluralism, 39 U. PA. J. INT’L L. 749, 768, 797, 799–80, 813 (2018) (summarizing court documents and other 

primary sources, which demonstrate how the designation of someone as an “internal enemy” became fatal). See 

generally RICARDO FALLA, MASSACRES IN THE JUNGLE : IXCÁN, GUATEMALA, 1975–1982 3 (1992) (discussing 

in detail massacres that happened in Guatemala from 1975 to 1982, including the murder of anthropologists). 

 153. Through Freedom of Information Act requests, the National Security Archive obtained numerous gov-

ernment documents that demonstrate the United States’ knowledge of numerous massacres and extrajudicial kill-

ings perpetrated by the Guatemalan government. To view the Central Intelligence Agency and U.S. Department 

of State cables, see Kate Doyle & Carlos Osorio, U.S. Policy in Guatemala, 1966–1996, GEO. WASH. UNIV.: 

NAT’L SEC. ARCHIVE, http://nsarchive.gwu.edu/NSAEBB/NSAEBB11/docs [https://perma.unl.edu/WZH7-V7 

HS] (last visited Feb. 24, 2026). See also Santiago Wills, Did Reagan Finance Genocide in Guatemala?, ABC 

NEWS (May 14, 2013), http://abcnews.go.com/ABC_Univision/News/ronald-reagan-finance-genocide-

guatemala/story?id=19179627 [https://perma.unl.edu/V5A9-WM4B] (explaining the United States’ involvement 

in the genocide in Guatemala between 1982 and 1983). U.S. President Bill Clinton apologized for the United 

States’ role in these gross human rights violations in Guatemala. HELMUT PHILIPP AUST, COMPLICITY AND THE 

LAW OF STATE RESPONSIBILITY 104 (2011). See also SCHLESINGER & KINZER, supra note 118, at x (“As the 

atrocities escalated, the U.S. government gave repeated and dramatic evidence of its support of the Ríos Montt 

regime. Economic aid resumed in October. President Reagan praised Ríos Montt and his government on a state 

visit in December. In January 1983, the U.S. government lifted its embargo on the sale of arms to Guatemala and 

sent $6.3 million in spare parts for helicopters, the same helicopters that had already begun to appear in accounts 

of army massacres of entire villages.”). 
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atrocities were “unconfirmed.”154 President Reagan said that he thought Ríos 

Montt got a “bum rap on human rights” and was “a man of great personal integ-

rity and commitment.”155 Reagan’s statements were made in 1982—the same 

year that the U.N. General Assembly passed a resolution urging governments “to 

refrain from supplying arms and other military assistance as long as serious hu-

man rights violations in Guatemala continue to be reported.”156  

As part of the peace agreement that ended the internal armed conflict, the 

Guatemalan government agreed to create a U.N.-backed truth commission cou-

pled with an amnesty law.157 Although the amnesty law excluded international 

crimes such as genocide, torture, and forced disappearances, many people still 

believed that it was designed to ensure everlasting impunity.158 Likewise, be-

cause the truth commission was not allowed to name names, many viewed it as 

an inadequate substitute for justice,159 or as Guatemalan writer Francisco Gold-

man put it, a “piñata of forgiving.”160 The truth commission’s report, however, 

was surprisingly extensive and hard-hitting. Most strikingly, it concluded that 

the Guatemalan government was responsible for 200,000 deaths and that acts of 

genocide occurred in four designated regions of Guatemala during a period that 

overlapped with Ríos Montt’s rule of Guatemala.161 The report also concluded 

that, during that same time, in the Ixil region, between 70 and 90% of the villages 

were wiped out.162  

Although a few low-level paramilitary officials had been convicted, the 

prosecutions of the high command of the army—those who planned and 

 

 154. SCHLESINGER & KINZER, supra note 118, at x (“Reports based on eye-witness accounts were dismissed 

by U.S. officials as ‘unconfirmed.’”). 

 155. Kinzer, supra note 145; Steven R. Weisman, Reagan Denounces Threats to Peace in Latin America, 

N.Y. TIMES (Dec. 5, 1982), https://www.nytimes.com/1982/12/05/world/reagan-denounces-threats-to-peace-in-

latin-america.html [https://perma.cc/3Q24-D3BJ]. 

 156. G.A. Res. A/37/745 (XVII), at ¶ 5 (Dec. 14, 1982). 

 157. Decreto Numero 145-1996 - Ley de Reconciliacion Nacional [Decree Number 145-1996 - National 

Reconciliation Law], art. 10 (Dec. 27, 1996). 

 158. Id. art. 8. 

 159. Jemima García-Godos & Luis Raúl Salvado, Guatemala: Truth and Memory on Trial, in 

TRANSITIONAL JUSTICE IN LATIN AMERICA: THE UNEVEN ROAD FROM IMPUNITY TOWARDS ACCOUNTABILITY 

205 (Elin Skaar, Jemima García-Godos & Cath Collins eds., 2016) (“[T]he insurgency gradually lost popular 

support in the course of the negotiations, in part because the accords it signed were widely perceived as weak in 

their response to popular demands for justice . . . . The accord [which created the CEH] generated disillusionment 

within social movements and the human rights sector for its provision that ‘the Commission shall not attribute 

responsibility to any individual in its work, recommendations and report nor shall these have any judicial aim or 

effect’ . . . .”). 

 160. Francisco Goldman, In Guatemala, All Is Forgotten, N.Y. TIMES (Dec. 23, 1996), http://www.nytimes. 

com/1996/12/23/opinion/in-guatemala-all-is-forgotten.html [https://perma.cc/9T64-3RQL]. 

 161. CEH Report, supra note 116, at 358 (“A juicio de la CEH, el conjunto de acciones violentas perpetra-

das por el Estado contra la población maya-ixil durante los años 1980-1983, permite concluir que se cometieron 

actos de genocidio, inspirados por una determinación estratégica que también revistió carácter genocida, por 

cuanto un objetivo de la campaña militar contrainsurgente fue la destrucción parcial del grupo víctima, al con-

siderarse que de esta manera se lograría vencer al enemigo.”). 

 162. Id. at 345, 420 (“El caso más notable es el de la región ixil, donde entre el 70% y el 90% de las aldeas 

fueron arrasadas.”). 
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organized the most egregious human rights violations—stalled.163 Believing that 

criminal accountability in Guatemala was impossible due to the entrenched 

power of the military even after the war ended, Nobel Prize winner Rigoberta 

Menchú filed a criminal complaint in Spain, using a Spanish provision, which at 

the time allowed for universal jurisdiction for international crimes even if there 

was no nexus to Spain.164 The complaint alleged that eight former military or 

government officials, including Ríos Montt, were responsible for torture, geno-

cide, terrorism, assassination, and illegal detention.165 Acting upon the arrest 

warrant issued by the Spanish judge overseeing the case, a Guatemalan court 

ordered the arrest of four of those subject to the Spanish arrest warrant.166 Ríos 

Montt escaped arrest due to a technicality that held up the execution of the war-

rant for his arrest as well as a series of appeals filed by his lawyers.167 Then, on 

December 12, 2007, Guatemala’s Constitutional Court (“GCC”) decided not to 

honor Spanish arrest warrants or extradition requests, reasoning that the Spanish 

case was an affront to Guatemala’s sovereignty.168  

Thus, even though Ríos Montt was seen as responsible for overseeing the 

genocide of tens of thousands of indigenous Mayans, he continued to wield con-

siderable power in Guatemala and due to his position in Congress, remained im-

mune to prosecution under Guatemalan law.169 In early 1990, he founded the 

Guatemalan Republican Front (“FRG”) political party.170 Soon after, he became 

a candidate for president and, according to the polls, likely would have won if 

the Guatemalan Constitutional Court had not disqualified him from running 

 

 163. Andrew N. Keller, To Name or Not to Name? The Commission for Historical Clarification in Guate-

mala, Its Mandate, and the Decision Not to Identify Individual Perpetrators, 13 FLA. J. INT’L L. 289, 297–301 

(2001) (discussing the political compromise of the CEH); Decreto Numero 145-1996 - Ley de Reconciliacion 

Nacional [Decree Number 145-1996 - National Reconciliation Law], art. 8 (Dec. 27, 1996) (“La extinción de la 

responsabilidad penal a que se refiere esta ley, no será aplicable a los delitos de genocidio, tortura y desaparición 

forzada, así como aquellos delitos que sean imprescriptibles o que no admitan la extinción de 12 responsabilidad 

penal, de conformidad con el derecho interno o los tratados internacionales ratificados por Guatemala.”); see also 

Margaret Popkin, Guatemala’s National Reconciliation Law: Combating Impunity or Continuing It?, 24 

REVISTA INSTITUTO INTERAMERICANO DE DERECHOS HUMANOS [INTER-AMERICAN INSTITUTE OF HUMAN 

RIGHTS JOURNAL] 173, 173 (1996) (“[I]t may still be nearly impossible to prosecute most of the worst crimes 

committed during the armed conflict.”). 

 164. Naomi Roht-Arriaza, Making the State Do Justice: Transnational Prosecutions and International Sup-

port for Criminal Investigations in Post-Armed Conflict Guatemala, 9 CHI. J. INT’L L. 79, 79 n.3 (2008) (“The 

Audiencia Nacional hears cases involving drug smuggling, terrorism, state corruption, and international crimes 

that cannot adequately be dealt with at the level of provinces and autonomous communities.”). Naomi Roht-

Arriaza & Almudena Bernabeu, Many Roads to Justice: Transnational Prosecutions and International Support 

for Criminal Investigations in Post-Conflict Guatemala, in THE ROLE OF COURTS IN TRANSITIONAL JUSTICE: 

VOICES FROM LATIN AMERICAN AND SPAIN 184, 188 (Jessica Almqvist & Carlos Esposito eds., 2012). 

 165. Guatemalan Generals Case, Complaint filed by Rigoberta Menchú with the Juzgado Central de In-

strucción de Guardia de la Audiencia National de España [Spanish Central Investigating Court of the National 

High Court on Duty], Dec. 2, 1999. See OPEN SOC’Y JUST. INITIATIVE, supra note 146, at 2. 

 166. Roht-Arriaza, supra note 164, at 79. 

 167. Id. at 87 n.33. 

 168. Id. at 80. 

 169. Kinzer, supra note 145 (“General Ríos Montt served several terms in Congress, which gave him im-

munity from prosecution.”). 

 170. Regina Bateson, Voting for a Killer: Efraín Ríos Montt’s Return to Politics in Democratic Guatemala, 

54 COMPAR. POL. 203, 203 (2022). 
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based on a constitutional provision that barred anyone who had participated in a 

military coup.171 Employing populist messages portraying himself as an outsider 

candidate who supported law and order and opposed corruption, he galvanized 

widespread support in the indigenous areas that were the hardest hit during his 

reign, such as the Ixil region.172 As late as 2003, when co-author Rachel López 

first began her research in Guatemala, Ríos Montt was a prominent congressman 

who had just launched a second campaign for president.173 This time he was al-

lowed to run but lost in part due to the corruption of the former FRG president, 

who was previously sold to the Guatemalan people as the stand-in for Ríos Montt 

in the prior presidential election and mostly acted at his direction.174 

Still, over the next decade a number of hardly noticed but seismic shifts 

(described fully in the next Section) would move the needle toward greater crim-

inal accountability, and ten years later, Ríos Montt would be charged and then 

convicted of genocide in a Guatemalan court for his role in the 1982 massacres 

of several Ixil villages.175 This was a landmark moment, not just for Guatemala 

but for the world: it was the first time that a former head of state was indicted 

and convicted of genocide in his own country.176  

As soon as the verdict was rendered, however, the backlash began: Military 

veterans protested; a powerful organization of business elites held a press con-

ference and claimed the judgment “exacerbate[d] polarization” and revealed that 

“justice ha[d] become a prisoner of ideological conflict.”177 Only ten days later, 

the conviction was overturned on shaky procedural grounds, which many attrib-

ute to the intentional obstruction by Ríos Montt’s defense attorneys and the swift 

backlash to the judgment.178 While the case was supposed to be retried, Ríos 

Montt was later determined to have dementia and died before the trial con-

cluded.179 Meanwhile, those attorneys and judges who litigated and adjudicated 

the genocide case became the targets of reprisals, including criminal charges 

 

 171. DAVID STOLL, GUATEMALA: WHY THEY LIKE RÍOS MONTT 4 (1991), https://bpb-us-e2.wpmucdn. 

com/sites.middlebury.edu/dist/e/2896/files/2018/01/Why-They-Like-Rios-Montt-1990.pdf [https://perma.cc/4Q 

B6-BEPM]. 

 172. Id. at 6. 

 173. Bateson, supra note 170, at 211. 

 174. Id. at 210 (“Portillo said he would ‘defer to General Ríos Montt if elected,’ and he ran on the slogan, 

‘Portillo to the presidency, Ríos Montt to power.’”); id. at 222 (“At least in part, Ríos Montt lost the 2003 election 

because populism is inherently ‘episodic,’ due to ‘its attitude towards institutions.’ Once in power, populists 

either adopt new political strategies to ‘transcend populism,’ or they fail. Ríos Montt fell into the latter category. 

Ríos Montt had built his democratic political career railing against corrupt, ineffective politicians. But during the 

FRG administration of 1999–2003, corruption worsened, rather than improving, and crime rates went up, not 

down.”). 

 175. Elisabeth Malkin, Former Leader of Guatemala Is Guilty of Genocide Against Mayan Group, N.Y. 

TIMES (May 10, 2013), https://www.nytimes.com/2013/05/11/world/americas/gen-efrain-rios-montt-of-guate-

mala-guilty-of-genocide.html?_r=1& [https://perma.cc/5NM3-2ASG]. 

 176. See generally OPEN SOC’Y JUST. INITIATIVE, supra note 146, at 1 (discussing the trial of Ríos Montt in 

detail). 

 177. Jo-Marie Burt, From Heaven to Hell in Ten Days: The Genocide Trial in Guatemala, 18 J. GENOCIDE 

RSCH. 143, 155 (2016). 

 178. Id. at 156. 

 179. Id. at 157. 
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being brought against them.180 Despite these setbacks, many still regard the gen-

ocide trial as a significant achievement because it demonstrated that “in a post-

conflict society such as Guatemala, domestic legal systems can adjudicate, in a 

fair and impartial way, complex cases of grave human rights abuses.”181 For this 

reason, political scientist Jo Marie Burt has argued that this case represents a 

paradox familiar to Latin American countries that pursue criminal accountability 

as a method of transitional justice.182 

B. Transitional Trials in Guatemala 

Still, the Ríos Montt case was just one among a series of remarkable his-

toric firsts in the realm of transitional justice. In 2016, due in no small part to the 

courage of a group of Mayan women who were held as sexual slaves at a military 

base during the armed conflict, one of Guatemala’s High Risk Tribunals (a court 

set up to try especially sensitive cases) became the first national court in the 

world to prosecute sexual violence as a crime against humanity.183 That same 

year, fourteen other military officers were charged in the largest case involving 

enforced disappearance in Latin America after exhumations unearthed 558 hu-

man remains from mass graves at a former military base called CREOMPAZ.184  

While human rights scholars and advocates alike have celebrated these 

high-level cases, what is less known is how they built on a long lineage of tran-

sitional justice trials in Guatemala. Indeed, during her field research in Guate-

mala in 2016, co-author Rachel López documented thirty-two cases resulting in 

convictions for atrocities committed during the Guatemalan internal armed con-

flict stretching as far back as 1993.185 Although all Guatemalan sentences are 

 

 180. Id. at 158. 

 181. Id. at 165. 

 182. Id. (“As I have tried to argue, the genocide case represents a paradox. It laid bare some of the profound 

problems of Guatemala’s post-war justice system. It also laid bare that influential actors interested in the status 

quo ante of impunity retain substantive quotas of power. But the genocide trial also revealed the qualitative steps 

forward that Guatemala has made to grapple with the legacies of a violent past and overcome the impunity ben-

efiting the perpetrators of grave violations of human rights.”). 

 183. Maya Thomas-Davis, Guatemala: Justice for Sepur Zarco Sex Slavery Victims, AL JAZEERA (Mar. 3, 

2016), https://www.aljazeera.com/indepth/features/2016/03/guatemala-justice-sepur-zarco-sex-slavery-victims-

160303072107762.html [https://perma.cc/PZG8-PQGN]; Jo-Marie Burt, Gender Justice in Post-Conflict Guate-

mala: The Sepur Zarco Sexual Violence and Sexual Slavery Trial, 4 CRITICAL STUD. 63, 63 (2019) (“The 2016 

Sepur Zarco trial was one such landmark case: it was the first time that Guatemala prosecuted wartime sexual 

violence, and the first time that a domestic court prosecuted sexual slavery as a crime against humanity.”). 

 184. Network in Solidarity with the People of Guat., CREOMPAZ: The Largest Case of Forced Disappear-

ance in Latin America 1 (2016), https://nisgua.org/wp-content/uploads/2016/06/R88_June16_CREOMPAZ.pdf 

[https://perma.cc/4LVU-MLSZ]. 

 185. Myrna Elizabeth Mack Chang I, Pieza [Part] 20: 3630-50, Sentencia de la Sala Cuarta de la Corte de 

Apelaciones [Judgment of the Fourth Chamber of the Court of Appeals] (1993). Jo-Marie Burt and Paulo Estrada 

have also noted that “[s]ince the signing of the peace accords in 1996, Guatemalan courts have handed down 26 

sentences in 21 cases of conflict-era human rights violations, including genocide, massacres, forced disappear-

ance, extrajudicial executions, sexual violence, and other crimes against humanity.” Jo-Marie Burt & Paulo Es-

trada, Esperanza en Medio de la Oscuridad: Las víctimas Continúan en Su Búsqueda de Justicia por Crímenes 

del Conflicto Armado Interno de Guatemala [Hope Amidst the Darkness: Victims Continue Their Search for 

Justice for Crimes of the Internal Armed Conflict in Guatemala], WASH. OFF. ON LATIN AM (Dec. 2, 2021), 

https://www.wola.org/es/analisis/justicia-conflicto-armado-interno-guatemala/ [https://perma.cc/R45H-8Z4L]. 
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technically public, obtaining the court documents for these cases was remarkably 

challenging.186 To obtain copies of the sentences, López traveled long distances 

to courts or human rights organizations in remote, rural areas of Guatemala. 

These primary documents, collected for the first time by López, are now availa-

ble in a digital archive at the Princeton University Library and are included in 

the cross-national database compiled by the Transitional Justice Evaluation 

Tools (“TJET”) project centered at the University of Toronto and Harvard Uni-

versity.187 In addition, she obtained the record of the case brought in Spain 

against the Guatemalan generals who were the alleged engineers of numerous 

atrocities against the Mayan population.188  

Together, these cases tell the story of the evolution of transitional justice in 

Guatemala. Before the release of the truth commission’s report in 1999, Guate-

malan courts exclusively depicted even the gravest international crimes involv-

ing massacres of villages as common crimes like homicide, assassination, or kid-

napping committed by rogue actors like farmers or low-level paramilitary acting 

alone without any official orders.189 Over the last two decades, however, Guate-

malan prosecutors and judges trained their focus on the governmental actors who 

orchestrated the commission of grave crimes at the highest level of authority but 

relied on their subordinates to carry them out, charging former heads of state and 

high-level military officials with international crimes such as genocide, crimes 

against humanity, and enforced disappearances.190  

How and why did criminal accountability become part of the transitional 

justice agenda in Guatemala? As a starting point, many human rights and indig-

enous activists interviewed by López prioritized the prosecution of high-level 

officials as part of a broader advocacy strategy, hoping that it would change the 

“political structures” and help draw links between the war criminals of the past 

and the kleptocrats of today.191 These advocates argued that the failure to fully 

 

 186. Even the former head of the war crimes unit in Guatemala City said that she did not have access to 

these court records, in part because local jurisdictions will not share them with her. Interview with Hilda Pineda, 

Head of War Crimes Unit, Guat. Att’y Gen. Off. (Nov. 22, 2016). 

 187. Just Launched: The Transitional Justice Evaluation Tools Website, HARV. KENNEDY SCH.: CARR-

RYAN CTR. FOR HUM. RTS., https://www.hks.harvard.edu/centers/carr/publications/just-launched-transitional-

justice-evaluation-tools-website [https://perma.cc/79PX-45VD] (last visited Feb. 24, 2026). 

 188. Guatemalan Generals Case, supra note 165. 

 189. Before 2000, only low-level officials were convicted of ordinary crimes, such as assassination, homi-

cide, and grave injury. See, e.g., Myrna Mack Chang I, Pieza 20: 3630–50, Sentencia de la Sala Cuarta de la 

Corte de Apelaciones, Apr. 28, 1993 (Guat.); Rio Negro I, Part A, Tribunal de Sentencia Penal Narcoactividad y 

Delitos contra el Ambiente de Salamá, 01-98, Of. 2°, Sentence (Nov. 30, 1998) (Guat.); Rio Negro I, Part B, 01-

98, Of. 1°, Tribunal de Sentencia Penal Narcoactividad y Delitos contra el Ambiente de Salamá (Oct. 7, 1999) 

(Guat.); Noriega Estrada, Expediente No. 22-96, Tribunal de Sentencia Penal, Narcoactividad y Delitos contra 

el Ambiente del departamento de El Quiché (1999) (Guat.). 

 190. See, e.g., Edgar Fernando García II, C-01069-1997-00001 Of. 3°, Tribunal Primero de Sentencia Pe-

nal Narcoactividad y Delitos contra el Ambiente de Guatemala (Tribunal de Mayor Riesgo “A”), Sentence, Sept. 

20, 2013, 151 (Guat.); Ríos Montt, C-01076-2011-00015 Of. 2°, Tribunal Primero de Sentencia Penal Narcoac-

tividad y Delitos contra el Ambiente de Guatemala, Sentence (2013) (Guat.); Myrna Mack Chang II, supra note 

152, at 1; Rio Negro II, supra note 152, at 315. See Guatemala Atrocity Trials, supra note 26. 

 191. Interview with Alejandro Rodríguez, Human Rights Attorney, Impunity Watch (Aug. 2, 2016) 

(“Llevar eso a juicio ha significado cambiar modelos de justicia, no solo el hecho de que las victimas puedan 

reorganizarse como tejido social, sino también cambiar las estructuras políticas.”). Rodríguez, a human rights 
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reckon with the genocide and the history of racism against the indigenous Ma-

yans resulted in racial and economic injustice and the government abuses of the 

past persisting today.192 To support this claim, they pointed to examples of cur-

rent-day political leaders who committed grave crimes during the war and today 

are implicated in corruption and exploitation of natural resources, often using the 

same violent tactics as they did during the war.193 They further contend that the 

failure to hold these officials accountable has left criminal networks from the 

armed conflict intact and resulted in the state not having enough funds for 

healthcare and education due to their raiding of government coffers.194 Some 

believed that broadcasting the trials would raise the public’s consciousness about 

these connections and create political space for other more redistributive reforms 

in the process.195 They connected the criminal trials to other human rights, like 

 

attorney and researcher at Impunity Watch in Guatemala, was the quellrante adhesivo (a private prosecutor who 

represented the victims) in the Molina Theissen case. Interview with a staff member of Oficina de Derechos 

Humanos del Arzobispado de Guatemala (“ODHAG”) who wishes to remain anonymous (“Tenemos entonces 

una red criminal en la que participan, y es conocido públicamente, militares que participaron en la guerra, incu-

rriendo en narcotráfico, trata de personas, empresas de seguridad privada para corporaciones multinacionales que 

someten a tácticas de represión a las comunidades que en este momento defienden su territorio de explotación 

minera, hidroeléctrica, etc. Ellos defienden pacíficamente sus intereses pero estas organizaciones militares recu-

rren tácticas represivas de nuevo porque no han sido castigados después de la guerra.”). 

 192. Interview with Otilia Lux de Cotí, an indigenous advocate and one of the three Commissioners of CEH 

(Dec. 13, 2017) (“Existían comunicados de los años 70 que contenían afirmaciones como ‘el indio es un elemento 

que no permite el desarrollo de Guatemala, el cual debe mezclarse y convertirse en mestizo, o debe eliminarse.’ 

Eran comunicados que mostraban como se miraba a los indígenas de ser causantes del sub-desarrollo, lo que 

refleja el pensamiento conservador y oligarca. Lo que era completamente erróneo porque el subdesarrollo tiene 

una casusa económica, política y jurídica; la impunidad principalmente no ha permitido el desarrollo y buen vivir 

de la ciudadanía. En cambio ver a los indígenas como el elemento de obstáculo es absurdo . . . .”). 

 193. Id.; Interview with staff member of ODHAG, supra note 191 (“Por otro lado, pudiera parecer que 

viéramos la historia con ojos actuales. Por ejemplo el caso de Otto Perez Molina, quien está señalado de graves 

violaciones cometidos durante la guerra . . . Él no ha sido investigado, juzgado ni sentenciado por la comisión de 

estas violaciones por lo tanto esa inacción del sistema de justicia le permitió llegar a la presidencia del país y 

hacer el saqueo de todos los fondos y arcas públicas del estado, y lo que trajo como consecuencia: las muertes 

por el sistema de salud, las aulas vacías, los colegios sin maestros. En eso consiste la garantía de non repetición, 

no es que no haya genocidio, es que efectivamente esas causas que originan la guerra, el enfrentamiento armado 

y todo lo demás efectivamente se empiecen a combatir. Esa es la falencia, tal vez no del informe CEH, sino de 

los mecanismos en conjunto, de los acuerdos de paz, de los mecanismos para garantizar el derecho a la justicia, 

la verdad, el derecho a la información, el derecho a la reparación. Es decir, el compromiso real de combatir las 

estructuras de impunidad que van a seguir sirviendo a los intereses que originaron la guerra en este país o en 

Colombia o en cualquier otro país. Es algo que tal vez no le compete a una comisión de la verdad pero si es una 

competencia de los mecanismos que se establecen en el postconflicto, y que son necesarios para superar los 

problemas de la guerra.”). 

 194. Interview with Alejandro Rodríguez, supra note 191; Interview with staff member of ODHAG, supra 

note 191. 

 195. Interview with Francisco Soto, the Director of Center for Legal Action on Human Rights. Interview 

with Legal Director of Grupo de Apoyo Mutuo (“GAM”) (“También tiene que ver con que paralelo al taque que 

hacia el ejército, hubo ataques contra defensores de derechos humanos, contra la avanzada del sistema interamer-

icano y las convenciones de derechos internacionales. Aun hoy si usted habla de derechos humanos en redes 

sociales, los ataques son iguales, son los que defienden a los delincuentes, son los que defienden a los criminales, 

cualquier cosa que pase se le emputan a los defensores de los derechos humanos. Porque no entienden que los 

derechos humanos es una filosofía de vida, es la salud, es trabajo, es desarrollo. Al final los derechos humanos 

debería ser sinónimo de bienestar en todos los ámbitos, pero aquí fue criminalizado ese tema. Entonces yo me 

imagino que los jueces preferían llamarlo asesinato y secuestro. De hecho el Cute estaba sindicados de plagio y 

secuestro, pero no era desaparición forzada. Fue el tribunal que en sentencia cambia el delito. La ley establece 
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the right to health, education, sustainable development, and a healthy environ-

ment.196  

Still, even with the weight of the human rights movement behind the crim-

inal trials, it is remarkable that a country with a nearly 95% impunity rate for 

homicides succeeded in becoming the first to convict a former head of state for 

genocide—among other unprecedented convictions of war criminals—in its do-

mestic courts.197 In addition to those factors that have been described before, like 

the presence of an anti-genocide law in a criminal statute198 and provisions al-

lowing for private parties to initiate criminal cases,199 other justice catalysts 

made the groundbreaking prosecutions possible. These include 1) the truth-tell-

ing efforts of two truth and reconciliation commissions (“TRCs”), one official 

and one unofficial, 2) the work of a U.N.-backed commission that supported ju-

dicial and prosecutorial independence and integrity, 3) the creation of “High Risk 

Tribunals,” which provided additional protection for judges and prosecutors 

working on these cases, 4) judgments against Guatemala by the Inter-American 

Court of Human Rights, 5) the institutional pressure on Guatemalan actors re-

sulting from the genocide charges brought in Spanish courts against Guatemalan 

generals, and 6) support from the United States and other foreign governments. 

First, as López has documented in her prior article Post-Conflict Pluralism, 

the prosecutors and human rights advocates were aided by previous fact-finding 

by the two truth and reconciliation commissions (“TRCs”), which completed ex-

tensive documentation of the atrocities.200 The first was the Recovery of Histor-

ical Memory Project of the Catholic Church’s Human Rights Office (“REMHI”), 

an effort begun by the Human Rights Office of the Guatemalan Archbishop (or 

ODHAG for its acronym in Spanish).201 The second was the U.N.-backed Com-

mission for the Historical Clarification (or CEH, for its Spanish acronym), es-

tablished as part of a peace agreement between the Guatemalan military govern-

ment and the guerrilla in 1994.202 Although these TRCs were once considered 

 

que si en el proceso el tribunal determina que hay otros delitos, el tribunal de oficio puede cambiar esos delitos 

imputados. Había mucho miedo porque se lo pedimos dentro del debate, y el tribunal dijo que no porque no había 

lugar. Pero cambiaron y cuando leyeron la sentencia dijeron: ‘el pueblo de Guatemala los sentencia por desapa-

rición forzada.’ Hay varias explicaciones, pero para mí una es que los derechos humanos estaban proscritos y 

aun hoy aún son sinónimo de algo malo, por todo el trabajo que hizo probablemente el ejército durante todos los 

años de guerra diciendo que los derechos humanos no servían para nada, y al pueblo le cuesta entender que la 

salud por ejemplo es el derecho humano.”). 

 196. Interview with Francisco Soto, supra note 195. 

 197. For data on impunity by type of crime collected by Diálogos showing an impunity rate of 94.8% from 

2008-2022, see La Balanza, DIÁLOGOS, https://dialogos.org.gt/la-balanza/ [https://perma.cc/5RKT-9KL5] (last 

visited Feb. 24, 2026). 

 198. Mark S. Berlin & Geoff Dancy, The Difference Law Makes: Domestic Atrocity Laws and Human 

Rights Prosecutions, 51 L. & SOC'Y REV. 533, 546 (2017). But see also López, supra note 152, at 818 (arguing 

that further research is needed to account for the justice delay between the adoption of human rights treaties and 

the charging of international crimes experienced in many countries like Guatemala). 

 199. Dancy and Michel, supra note 39, at 173. 

 200. López, supra note 152, at 750. 

 201. REMHI, GUATEMALA NEVER AGAIN! xxiii (1998) (Forward by Thomas Quigley) (this is an English 

translation of the Spanish version). 

 202. Comisión para el Esclarecimiento Histórico, supra note 116, at 98. 



LOPEZ & DANCY.DOCX (DO NOT DELETE) 5/1/2026  10:31 AM 

916 UNIVERSITY OF ILLINOIS LAW REVIEW [Vol. 2026 

inadequate substitutes for justice and antithetical to criminal accountability, 

TRCs played a surprisingly important role in the aforementioned prosecu-

tions.203 First, the reports of the TRCs  provided prosecutors with a blueprint for 

their cases, often aiding them to identify both witnesses and perpetrators.204 Sec-

ond, they were frequently the source of critical evidence at trial, in particular 

helping courts to understand command responsibility and contesting the official 

state-sanctioned version of events.205 However, the U.N.-backed TRC report was 

viewed as more credible because the Guatemalan government had officially es-

tablished it.206 Furthermore, the TRCs helped to diffuse international human 

rights norms at the local level, which shifted how prosecutors charged crimes 

associated with the thirty-six-year armed conflict in Guatemala.207 

The International Commission against Impunity in Guatemala (“CICIG”), 

a U.N.-backed commission that for over a decade worked to dismantle corruption 

at the highest levels, also helped to catalyze the atrocity trials in Guatemala.208 

Established in 2007 via an agreement between the United Nations and the Gua-

temalan government, CICIG had the power to initiate investigations on its own 

but could not prosecute any individuals or propose legislation without the ap-

proval of the Guatemalan Attorney General’s office.209  

Although CICIG was expressly prohibited from working on cases related 

to the armed conflict, it supported numerous law reform efforts that bolstered 

judicial and prosecutorial independence, which in turn made prosecutions of war 

criminals feasible.210 For example, working with the then-President of the Crim-

inal Chamber of the Supreme Court of Justice, CICIG created a system of High 

Risk Tribunals, which in addition to corruption and narco-trafficking cases had 

jurisdiction over all cases related to the armed conflict, including those of high-

 

 203. López, supra note 152, at 750. 

 204. Interviews with attorneys from numerous human rights organizations, including GAM, ODHAG, 

CALDH, and MTM, as well as Guatemalan prosecutors Hilda Pineda and Orlando Lopez. 

 205. See, e.g, Interview with Alejandro Rodríguez, supra note 191 (“Nosotros usamos el informe de la CEH 

en el caso Molina Theissen de diferentes maneras. Primero a través de sus conclusiones para demostrar la política, 

los patrones sistemáticas del ejército, por ejemplo que había un circuito clandestino de atención, que metían a las 

personas en zonas militares, que mataban personas dentro de las bases militares. Todo ello es importante como 

contexto y no solo para demostrar que era un caso aislado sino que se trataba de una cadena de mando.”). 

 206. Interview with Hilda Pineda, supra note 186 (“En cambio REMHI es un informe de la ODHAG, la 

oficina de Derechos Humanos del Arzobispado de Guatemala, y de alguna manera puede ser atacado y desesti-

mado por la defensa. Sin embargo el informe de la Comisión de Esclarecimiento Histórico es el informe del 

propio Estado de Guatemala y ‘aceptado’ (Por lo menos la intervención de las comisiones…).”). Pineda was the 

head of the Special Prosecutor’s Office on Human Rights in Guatemala at the time of the interview. 

 207. Interview with Denis Martinez, Investigator, CEH (Aug. 2, 2016); see also Guatemala Atrocity Trials, 

supra note 26. 

 208. Abbott, supra note 113. 

 209. Mark L. Schneider, Democracy in Peril: Facts on CICIG in Guatemala, CTR. STRATEGIC & INT’L 

STUD. (Apr. 11, 2019), https://www.csis.org/analysis/democracy-peril-facts-cicig-guatemala [https://perma.cc/ 

59CF-7867]. 

 210. Id. (“These reform proposals include witness protection, wiretapping (only available to the Unit for 

Special Methods (wiretapping) within the Public Prosecutor’s office), confidential informants, and courts for 

high-risk crimes.”); OPEN SOC’Y JUST. INITIATIVE, AGAINST ALL ODDS (2016), https://www.justiceinitiative.org/ 

publications/against-odds-cicig-guatemala [https://perma.cc/33WJ-BQXQ]. 
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level officials described in the last Section.211 These courts were equipped with 

the security and expertise necessary to adjudicate complex and politically sensi-

tive cases like those involving grave crimes.212 CICIG also supported the ap-

pointment of independent judges and reform-minded Attorneys General who re-

fused to yield to executive pressures to halt the human rights cases, which was 

also critical.213  

Moreover, officials at CICIG said that even though they were prohibited 

from working on cases related to the armed conflict, many of the perpetrators of 

human rights violations then became the corrupt politicians of today, with former 

President Pérez Molina being one notable example.214 Strikingly, Carlos 

Castresana Fernández, the first head of CICIG, estimated approximately 100 in-

dividuals that CICIG investigated and Guatemalan courts found guilty of corrup-

tion-related crimes, were also involved in crimes during the armed conflict.215 

According to Castresana, CICIG’s investigations and resulting convictions dis-

mantled some of the clandestine power structures that remained intact after the 

peace agreement, creating space for democratic reform.216  

In addition to CICIG, several other international forces pushed toward 

criminal accountability in Guatemala. Guatemalan human rights prosecutors and 

judges interviewed by López explained how the judgments against Guatemala 

by the Inter-American Court of Human Rights, and to a lesser extent the genocide 

case brought in Spanish courts using the principle of universal jurisdiction, pro-

vided an impetus for Guatemalan prosecutors and courts to proceed with pending 

cases.217 Those interviewed also identified political and financial support from 

international organizations as well as the U.S. government and other foreign 

 

 211. Schneider, supra note 209; Interview with Carlos Castresana Fernández, the first head of CICIG (Oct. 

27, 2016). 

 212. Interview with Miguel Angel Galvez, Guatemalan Judge (Nov. 14, 2016); see also Interview with 

Jazmin Barrios, Guatemalan Judge. 

 213. Interview with Carlos Castresana Fernández, supra note 48 (explaining how he pressed for corrupt 

judges that were linked to organized crime to be replaced and for the appointment of Attorney General Claudia 

Paz y Paz). See also OPEN SOC’Y JUST. INITIATIVE, supra note 146, at 2. 

 214. Raquel Aldana, A Reflection on Transitional Justice in Guatemala 15 Years After the-Peace Agree-

ments, in VICTIMS OF INTERNATIONAL CRIMES: AN INTERDISCIPLINARY DISCOURSE 297, 314 (Thorsten Bonacker 

& Christoph Safferling eds., 2013). 

 215. Interview with Carlos Castresana Fernández, supra note 48. 

 216. Id. (explaining that nearly every unit of the Attorney General’s office had someone placed to protect 

their interests and it was impossible to process any case related to the armed conflict.). 

 217. Interview with Jazmin Barrios, supra note 212 (“Los casos que nosotros hemos juzgado son porque, 

en su momento histórico no se les dio atención dentro del territorio nacional y tuvieron que acudir a la Corte 

Interamericana de Derecho Humanos. La Corte Interamericana dicta resolución en la que obliga al Estado de 

Guatemala a investigar y juzgar los hechos. Eso produce que el Estado cumpla con su obligación de investigar y 

juzgar, y eso hace que el Ministerio público investigue y acuse, y luego los órganos jurisdiccionales lógicamente 

hacen lo correspondiente al impartir justicia.”). Barrios was the Guatemalan judge who presided over the Ríos 

Montt case. Interview with Legal Director of GAM, supra note 195 (noting that some Guatemalan officials have 

been better than others in complying the judgement from the Inter-American system); Burt & Estrada, supra note 

185 (stating that the Inter-American Court of Human Rights (“IACHR”) has issued fourteen judgments against 

Guatemala for wartime human rights violations). 
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governments as being essential.218 Numerous judges and prosecutors credited the 

United States Embassy with helping to support their work when they faced po-

litical backlash that threatened to undermine the atrocity trials.219 In addition, the 

United Nations Development Programme (“UNDP”) and a number of European 

countries funded the preservation of the national police archive, which has pro-

vided vital evidence in many of the cases involving grave crimes.220 

C. The 2023 Presidential Election in Guatemala 

The aspirations of the human rights advocates who pressed for criminal 

accountability hoping it would catalyze political change in Guatemala were 

sharply put to the test when criminal trials for atrocities and corruption came to 

the fore in their last Presidential election.221 During the primary, the two front-

runners were Zury Ríos and former first lady Sandra Torres, both of whom were 

implicated in prosecutions for serious crimes.222 In the latter instance this in-

volved an abuse of office by Torres herself, who was charged with corruption.223 

In the former instance, the abuse was by Zury’s father, whom she openly backed 

when he was on trial for genocide.224 The election served in part as a referendum 

on the legacy of human rights violations and criminal accountability in the coun-

try.   

1. Zury Ríos’s Campaign 

Zury Ríos was a staunch supporter of her father Ríos Montt, calling him 

her “inspiration,” taking every chance to defend his legacy, and attending nearly 

every day of his trial.225 She denies that genocide occurred in Guatemala.226 She 

 

 218. See, e.g., Interview with Miguel Angel Galvez, a Guatemalan judge who has overseen many of the 

atrocity and corruption cases (Nov. 14, 2016). 

 219. Interview with Miguel Angel Galvez, supra note 218 (explaining how the United States government 

would help to protect them when his work was threatened by corrupt forces within Guatemala and would provide 

his chambers with the technical and financial resources needed to adjudicate his cases). 

 220. SWISS PEACE, THE HISTORICAL ARCHIVE OF THE NATIONAL POLICE OF GUATEMALA 2005–2017 116 

(2018), https://www.swisspeace.ch/assets/publications/downloads/20211101_AHPN-Publication_English-

Version_Doppelseiten.pdf [https://perma.cc/ZX77-2WY9]. 

 221. See infra Subsections III.C.1–3. 

 222. See infra Subsections III.C.1–2. 

 223. See infra Subsection III.C.2. 

 224. Maite Garmendia & Gema Palencia, Mi papá quiere ser president: Hijos de pesidenciables hablan 

sobre candidatura de sus progenitores, PRENSA LIBRE (Nov. 5, 2003), https://web.archive.org/web/200703152 

11823/http://www.prensalibre.com/especiales/ME/elecciones/tribuna/archivo/10/central.html [https://perma.cc/ 

ZR2J-G3FF]; Menchu & Oré, supra note 110; Miller, supra note 111. 

 225. Garmendia & Palencia, supra note 224; Menchu & Oré, supra note 110; Miller, supra note 111; Evelyn 

Boche Ventura & Lorena Arroyo, Sandra Torres, Edmond Mulet y Zury Ríos: los candidatos favoritos que se 

disputan la presidencia de Guatemala, EL PAÍS (June 25, 2023, at 00:00 ET), https://elpais.com/internacional/ 

2023-06-25/sandra-torres-edmond-mulet-y-zury-rios-los-candidatos-que-se-disputan-la-presidencia-de-guate-

mala.html [https://perma.cc/W55Q-NA32]. 

 226. José Luis Sanz, The Guatemalan Army Had Every Right to Execute the Necessary Actions, ELFARO 

(Jan. 13, 2023), https://elfaro.net/en/202301/centroamerica/26671 [https://perma.cc/HD44-4KRC] (quoting Zury 

Ríos as saying “One cannot deny that in war, there are excesses. There were excesses committed by the 
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also claims that the criminal prosecutions of her father were pushed by outside 

interests—a common refrain regarding all the atrocity trials in Guatemala—and 

that his trial was unfair.227  

When she was elected to Congress in her late twenties, she served four 

terms as part of the FRG, the party founded by her father.228 In the last presiden-

tial election, she was barred from running, because the Guatemalan Constitution 

prohibits the children of people involved in a coup from assuming office.229 This 

time, however, the Guatemalan Constitutional Court, now mostly made up of her 

allies, including her former vice presidential running mate and her lawyer, per-

mitted her candidacy.230 But instead of running under the banner of her father’s 

party, the FRG, she ran as part of a new coalition party formed between Valor, 

the party she founded in 2016, and Unionista, another conservative party, though 

still backed by military families who share her views about the Guatemalan 

armed conflict.231 Her vice president running mate, Héctor Cifuentes, was also 

under investigation for allegedly diverting public funds to finance political cam-

paigns supported by Byron Lima Oliva, the man who killed Bishop Juan Ger-

ardi.232 Bishop Gerardi was responsible for REMHI, the truth commission that 

preceded the U.N.-backed truth commission and whose report was admitted as 

evidence in many of the atrocity trials in Guatemala.233  

Zury Ríos’s messaging as a presidential candidate resembled her father’s, 

appealing to populist sentiments and often portraying herself as the law-and-or-

der candidate.234 She promised to replicate the anti-gang policies of the neigh-

boring President of El Salvador, Nayib Bukele, often criticized by human rights 

groups for violating due process rights, engaging in pretextual and arbitrary de-

tentions, and committing torture.235  

Despite being seen as one of the three main frontrunners, with one poll 

predicting that she would win the primary election, Ríos only won 6.56% of the 

votes and finished sixth.236 Was this a case of criminal prosecutions succeeding 

 

insurgency and on the side of the counterinsurgency. But the notion that this was a state policy is false. That this 

was a genocide is false.”). 

 227. Id.; Miller, supra note 111. 

 228. Miller, supra note 111. 

 229. Boche Ventura & Arroyo, supra note 225. 

 230. Id. 

 231. Id.; Miller, supra note 111; Elsa Coronado, Zury Ríos y el Espejismo del Triunfo para la Derecha 

Conservadora, PLAZA PÚBLICA (June 28, 2023), https://www.plazapublica.com.gt/content/zury-rios-y-el-espe-

jismo-del-triunfo-para-la-derecha-conservadora [https://perma.cc/CJ2F-29US]. 

 232. Boche Ventura & Arroyo, supra note 225. 

 233. López, supra note 152, at 794 (“In seven of the twenty-one cases that concluded after REMHI issued 

its report in 1998, the court admitted either the REMHI report itself or evidence that REMHI collected.”). 

 234. Miller, supra note 111; Boche Ventura & Arroyo, supra note 225. 

 235. Boche Ventura & Arroyo, supra note 225 (“En la actual campaña, Ríos ofreció replicar las políticas 

antipandillas de Nayib Bukele y la ‘muerte civil’, es decir, la inhabilitación para ejercer cargos públicos, de las 

personas responsables por corrupción.”); see El Salvador: President Bukele Engulfs the Country in a Human 

Rights Crisis After Three Years in Government, AMNESTY INT’L (June 2, 2022), https://www.amnesty.org/en/lat-

est/news/2022/06/el-salvador-president-bukele-human-rights-crisis/ [https://perma.cc/3AZJ-FRMX]. 

 236. Coronado, supra note 231; Menchu & Oré, supra note 110; Boche Ventura & Arroyo, supra note 225. 
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in changing the political winds? In other words, had Guatemala successfully pun-

ished its way to democratic consolidation? 

Although her opponents tried to discredit her by highlighting that she was 

the daughter of accused genocidaire Ríos Montt, it is unclear whether this strat-

egy swayed the electorate against Zury.237 According to voter analysis, her loss 

may have had more to do with past poor performance of her party in Congress 

and her alliance with Unionista, which saw diminished popularity at the polls.238 

Two pieces of additional evidence, however, are also telling. First, in the week 

leading up to the primary election on June 25, 2023, Google searches in Guate-

mala for the term “genocidio” reached a near peak for the year 2023.239 This 

provides some indication that the public saw the election as involving the ques-

tion of genocide in Guatemala’s recent history, perhaps because of the involve-

ment of the Ríos Montt family. Second, the public also seemed concerned about 

Zury’s association with the so-called “pacto de corruptos,” a clandestine “net-

work of corrupt political, economic, and military elites seeking to advance their 

own interests and to ensure that their acts of corruption and grave human rights 

violations from the armed conflict remain in impunity,” as one of the factors 

contributing to her loss.240 In particular, her association with politicians who 

sought to undermine the independence of judges and expel the International 

Commission against Impunity in Guatemala (“CICIG”)—the U.N.-backed com-

mission that for over a decade worked to dismantle corruption at the highest lev-

els, and enjoyed widespread support from the population—likely sunk her can-

didacy.241  

After losing the election, Zury thanked her opponents but never admitted 

defeat.242  

2. Sandra Torres’s Campaign 

In the end, former first lady Sandra Torres pulled ahead and clinched a po-

sition in the run-off election.243 Both Torres and her ex-husband, former Presi-

dent Álvaro Colom, had run-ins with the law prior to the election. In 2018, after 

 

 237. Coronado, supra note 231. 

 238. Id. 

 239. GOOGLETRENDS, https://trends.google.com [https://perma.cc/8B33-SKVZ] (last visited Feb. 24, 2026) 

(search for “genocidio” in the search bar; select “Guatemala” from the country dropdown; narrow range to the 

year 2023). 

 240. Coronado, supra note 231; Daniella Burgi-Palomino, Lisa Haugaard, Ana María Méndez Dardón, Ur-

sula Indacochea, Corie Welch, Latin Am. Working Grp. Ed. Fund, Wash. Off. on Latin Am., Due Proc. of L. 

Found. & Guat. Hum. Rts. Comm’n, When the Dominoes Fall: Co-optation of the Justice System in Guatemala 

1 (2022), https://www.wola.org/wp-content/uploads/2022/10/When-Dominoes-Fall-F.pdf [https://perma.cc/ 

Y3JJ-GSPN]. 

 241. Coronado, supra note 231; Sandra Cuffe, Guatemala’s Anti-Corruption CICIG Body to Shut Down: 

What to Know, AL JAZEERA (Sep. 1, 2019), https://www.aljazeera.com/news/2019/9/1/guatemalas-anti-corrup-

tion-cicig-body-to-shut-down-what-to-know [https://perma.cc/U8XT-4AKL] (“Polls have consistently shown 

more than 70 percent of Guatemalans support CICIG.”). 

 242. Coronado, supra note 231 (“El lunes emitió un escueto comunicado en el que agradeció el apoyo, pero 

no reconoció la derrota.”). 

 243. Coronado, supra note 231; Menchu & Oré, supra note 110. 
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years of investigations by CICIG, Colum was charged with fraud and money 

laundering for actions taken while he was President and still married to Torres.244 

Although some of the charges were dropped, he remained under house arrest in 

Guatemala City until his death on January 23, 2023.245  

Torres herself was charged and arrested for campaign fraud in 2019 after 

an investigation by CICIG revealed that she failed to report approximately $3.6 

million in campaign financing in 2015.246 Although a damning recording of her 

surfaced which implicated her directly in fraud, after four months of detention, 

Torres was released under the new Attorney General, known for hindering anti-

corruption cases.247 Then, just weeks before campaigning for the last presidential 

election was permitted to begin, the charges were officially dismissed, and Torres 

was allowed to assume her place on the ballot.248 Some commentators alleged 

that the dismissal was a result of corruption in the judiciary.249 

Despite initially being seen as the frontrunner, Torres lost in every depart-

ment—Guatemala’s equivalent to states in the United States—except five—Alta 

Verapaz, Quiché, Izabal, Petén, and Zacapa—out of twenty-two total.250 This is 

quite notable because these departments are mostly poor and indigenous, and 

where many atrocities occurred during the armed conflict.251 The polling results 

suggest that Torres’ promise of social assistance programs like “Bolsa Soli-

daria,” a program that Torres started as first lady and often evoked in speeches 

 

 244. Elizabeth Malkin, Guatemala Arrests Ex-President and His Finance Minister in Corruption Case, 

N.Y. TIMES (Feb. 13, 2018), https://www.nytimes.com/2018/02/13/world/americas/guatemala-corruption-colom 

-oxfam.html [https://perma.cc/V9B6-AFGT]. Torres and Colom divorced in part because of a law that prohibited 

family members of former Presidents from running for that same office. See Menchu & Oré, supra note 110. 

Although a court blocked Torres from running anyways, the couple never reconciled. Elizabeth Malkin, Álvaro 

Colom, Guatemalan President Who Fought for the Indigenous, Dies at 71, N.Y. TIMES (Jan. 27, 2023), https:// 

www.nytimes.com/2023/01/27/world/americas/alvaro-colom-dead.html [https://perma.cc/7HDX-KK4E]. 

 245. César Pérez Marroquín, Fallece Álvaro Colom, Expresidente de Guatemala, Confirman Fuentes Al-

legadas a la Familia, PRENSA LIBRE (Jan. 23, 2023), https://www.prensalibre.com/guatemala/politica/fallece-

alvaro-colom-expresidente-de-guatemala-confirman-fuentes-allegadas-a-la-familia-breaking/ [https://perma.cc/ 

Y4QY-RGK6]. 

 246. Sandra Cuffe, Guatemala Arrests Former Presidential Candidate Sandra Torres, AL JAZEERA (Sep. 

2, 2019), https://www.aljazeera.com/news/2019/9/2/guatemala-arrests-former-presidential-candidate-sandra-

torres [https://perma.cc/LKK9-KSL4]. 

 247. Boche Ventura & Arroyo, supra note 225. 

 248. Simon Romero, Natalie Kitroeff & Jody García, In This Election, Some Candidates Lost Before a 

Single Vote Was Cast, N.Y. TIMES (June 22, 2023), https://www.nytimes.com/2023/06/22/us/guatemala-presi-

dential-election.html [https://perma.cc/296K-84AW]. 

 249. Irma Alicia Velásquez Nimatuj, Sandra Torres: Libre Gracias a la Impunidad, NARRATIVA Y ENSAYO, 

https://www.narrativayensayoguatemaltecos.com/sandra-torres-libre-gracias-a-la-impunidad/ [https://perma.cc/ 

ER7W-PG3Q] (last visited Feb. 24, 2026). 

 250. To consult the 2023 Presidential election results in Guatemala, see Juan Manuel Vega, Conteo de Votos 

en Vivo: Estos Son los Resultados Electorales Preliminares de la Segunda Vuelta en Guatemala, PRENSA LIBRE 

(Aug. 20, 2023), https://www.prensalibre.com/guatemala/elecciones-generales-guatemala-2023/conteo-de-votos 

-segunda-vuelta-2023-guatemala/ [https://perma.cc/EG3R-X7X9]. Sandra Torres also finished first in the pri-

mary. Redacción EFE, Bernardo Arévalo, el Académico Que Quiere Emular la Presidencia de Su Padre en 

Guatemala, QUÉ PASA (Aug. 17, 2023), https://quepasamedia.com/noticias/bernardo-arevalo-el-academico-que-

quiere-emular-la-presidencia-de-su-padre-en-guatemala/ [https://perma.cc/U95Y-2FFY]. 

 251. Ferdy Montepeque, El Deterioro Electoral de la Une Confirma la Última Derrota de Sandra Torres, 

PLAZA PÚBLICA (Sep. 18, 2023), https://www.plazapublica.com.gt/content/el-deterioro-electoral-de-la-une-con-

firma-la-ultima-derrota-de-sandra-torres [https://perma.cc/3RD7-HHGM]. 



LOPEZ & DANCY.DOCX (DO NOT DELETE) 5/1/2026  10:31 AM 

922 UNIVERSITY OF ILLINOIS LAW REVIEW [Vol. 2026 

directed to these rural populations, helped her to win those departments.252 Yet, 

the broader decline in support for Torres and her party across the country coin-

cides with her indictment for campaign fraud in 2019.253 For that reason, some 

attribute her loss to the charges filed against her, even though they were ulti-

mately dismissed.254 She has even been dubbed the “candidate who makes Pres-

idents” because although she has consistent support from about 1.5 million Gua-

temalan voters, as demonstrated in the previous elections, she also consistently 

faces strong opposition (around 41.4%)—the highest among the presidential can-

didates—giving anyone who faces her an upper hand.255 Arguably, these data 

lend credence to those who believe criminal prosecutions increase polarization.  

As with the prior three presidential elections in which she ran, Torres never 

admitted defeat.256 In contrast to previous elections, however, this time she at-

tributed her loss to election fraud despite the overwhelming evidence that no 

fraud occurred, and she filed a lawsuit seeking to prevent Bernardo Arévalo from 

assuming office.257 

3. Bernardo Arévalo 

Much like Zury Ríos, Bernardo Arévalo frequently evoked his father’s leg-

acy, characterizing his presidential campaign as the rebirth of the democratic 

spring started by his father in 1944.258 Indeed, he closed his campaign saying 

that even though he is not his father, he walks on the same path and shares the 

same dreams as his father and the other revolutionaries of 1944.259 To some ex-

tent, this sentiment was also reflected in his campaign platform. If elected, Aré-

valo promised to prioritize reducing poverty and improving the health and edu-

cation of Guatemala’s people.260 As if history were repeating itself, Sandra 

Torres seized on his platform promises and the legacy of his father to label Aré-

valo a Communist.261  

Torres also portrayed Arévalo as beholden to foreign interests, emphasizing 

that he grew up in Uruguay and claiming that he was the puppet of the former 

 

 252. Id.; Boche Ventura & Arroyo, supra note 225. 

 253. Montepeque, supra note 251 (“Al observar los resultados de las primeras vueltas, este efecto se aprecia 

mejor: en 2015 ganó los comicios con el 18%, cuatro años más tarde subió a 22.2% y en 2023 cayó al 16% de 

votos emitidos, de acuerdo con los datos preliminares del Tribunal Supremo Electoral (TSE).”). 

 254. Id. 

 255. Boche Ventura & Arroyo, supra note 225. 
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 257. Id. 
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https://www.economist.com/the-americas/2023/08/17/guatemalas-elite-may-try-to-scupper-the-presidential-

election [https://perma.cc/5CPM-RRF4]. 

 261. Anaité Álvarez, Rodeada de Militantes, Torres se Lanza Contra Arévalo y Semilla, LA HORA (June 

27, 2023), https://lahora.gt/nacionales/anaite_alvarez/2023/06/27/rodeada-de-militantes-torres-se-lanza-contra-

arevalo-y-semilla/ [https://perma.cc/TY3V-QDFP]. 
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head of CICIG and former Attorney General Thelma Aldana, who pushed the 

atrocity and anti-corruption cases forward in Guatemala.262 Such accusations are 

not new; they have often been levied against those who support the atrocity trials 

in Guatemala as a method to discredit them.263 Arguably, however, Arévalo’s 

family history with the U.S. government made allegations that he was a plant of 

the United States harder to stick.264 

For his part, Arévalo used the criminal charges of corruption against Torres 

to his advantage, urging voters to go to the polls to ensure that the “corruptos” 

did not take power and emphasizing that anti-corruption measures were a cor-

nerstone of his campaign.265 His promises were more credible because his party 

was also born out of the anti-corruption demonstrations in 2015 against former 

President Otto Pérez Molina, who was implicated in the atrocities of the 1980s 

during the Ríos Montt trial and charged with corruption after an investigation by 

CICIG.266 In this sense, he embodied the hopes of the human rights defenders 

who pushed for criminal accountability to usher in political change and economic 

justice in Guatemala.  

At the same time, the criminal apparatus of the state was also employed 

against Arévalo and his supporters. After Arévalo unexpectedly made it into the 

run-off, the head of the Office of the Special Prosecutor Against Impunity, Rafael 

Curruchiche, who had recently been named as a corrupt official by the U.S. gov-

ernment, suspended Arévalo’s party, claiming that his party falsified some of the 

signatures needed to get Arévalo on the ballot.267 Shortly thereafter, Curruchiche 

 

 262. Id.; see also Sonia Pérez D. & Christopher Sherman, Bernardo Arévalo, Guatemala’s Electoral Sur-

prise, Makes Corruption Fight Top Priority, ASSOC. PRESS (June 27, 2023, at 17:36 CT), https://apnews.com/ar-

ticle/guatemala-election-bernardo-arevalo-sandra-torres-7712a36b6607c7ae46961818f2703c98 [https://perma. 

cc/2HPM-PHJU]. (“Arévalo is already seeing how the opposition will paint him: a communist, a foreigner—he 

was born in Uruguay but is Guatemalan.”). 

 263. Ana Cristina Alvarado Valenzuela, Análisis de los Discursos Negacionistas del Genocidio en Guate-

mala, 10 REVISTA CONTENCIOSA (2022), http://portal.amelica.org/ameli/journal/607/6073558007/html/ [https:// 

perma.cc/ZC3E-P49B] (quoting LA FUNDACIÓN CONTRA EL TERRORISMO, LA FARSA DEL GENOCIDIO EN 

GUATEMALA: EL DELITO DE GENOCIDIO JAMÁS EXISTIÓ EN GUATEMALA 2 (2013), https://www.miejercito. 

com/documentos/la-farsa-del-genocidio-en-guatemala.pdf [https://perma.cc/6QDF-TEEK]) (“Pocas veces en la 

Historia de la Humanidad, se ha orquestado con tanta enjundia y bajeza, una campaña de desinformación y men-

tiras, que han sido repetidas con tanta frecuencia, y en forma sistemática, que ante la complacencia, confabu-

lación, complicidad y financiamiento, de parte de países europeos y algunos sectores político-sociales es-

tadounidenses . . . .”); OPEN SOC’Y JUST. INITIATIVE, supra note 146, at 11. 

 264. See Arévalo Evoca a Su Padre, supra note 258. 

 265. Pérez D. & Sherman, supra note 262; Arévalo Evoca a Su Padre, supra note 258 (at his last campaign 

speech, Arévalo exclaimed, “[p]orque votar es dejar claro que el que manda en este país es el pueblo de Guate-

mala y no los corruptos”). 

 266. Jeff Abbott, ‘A New Spring’: Guatemala’s Arevalo Becomes President After Congress Delays, AL 

JAZEERA (Jan. 15, 2024), https://www.aljazeera.com/news/2024/1/15/guatemalas-arevalo-becomes-president-

on-anticorruption-plank-amid-chaos [https://perma.cc/N6Z9-RLFR]; OPEN SOC’Y JUST. INITIATIVE, supra note 

146, at 5. 

 267. Karla Arévalo, Bernardo Arévalo Alerta Sobre Posibles “Arrestos Masivos” de Miembros del Mo-

vimiento Semilla, VOZ DE AMÉRICA (July 26, 2023), https://www.vozdeamerica.com/a/bernardo-arevalo-alerta-

sobre-capturas-masivas-contra-miembros-de-su-partido-semilla/7199038.html [https://perma.cc/A2JK-XHUT]; 

Yeny García, ¿Qué Pasa en las Elecciones de Guatemala y por Qué el Llamado Urgente a Proteger la Democ-

racia?, VOZ DE AMÉRICA (July 14, 2023), https://www.vozdeamerica.com/a/que-pasa-en-guatemala-por-que-

necesario-proteger-democracia-segunda-vuelta-elecciones/7179620.html [https://perma.cc/SVG6-BG3A]; U.S. 
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announced plans to arrest members of Arévalo’s party within a few weeks of the 

presidential election.268 This tactic of using criminal prosecution to target human 

rights defenders and anti-corruption advocates is familiar.269 In fact, Curruchiche 

arrived on the U.S. State Department’s list for “raising apparently spurious 

claims against FECI prosecutors, private attorneys, and former [CICIG] prose-

cutors.”270 Thus, while resorting to criminal accountability in Guatemala proved 

a successful strategy in Arévalo’s case, an uncomfortable reality is that it can be 

employed in both directions, even criminalizing those who promote human 

rights, democracy, and the rule of law. This reality will be discussed more in the 

next Part.  

IV. DEVELOPING A THEORY OF TRIALS AND DEMOCRATIC BEHAVIOR 

Grounded in the Guatemalan case, we can revisit the structural and political 

critiques outlined in Part II, identifying where these critiques converged and di-

verged with the transitional justice experience in this context. Then, drawing 

from this analysis, we identify a set of testable hypotheses to determine whether 

the lessons gleaned from the Guatemala case study are generalizable to other 

cases.  

A. Revisiting the Structural and Political Critiques 

First and foremost, the Guatemalan transitional experience tells a much dif-

ferent story than the structural critiques of criminal punishment in times of tran-

sition depict.271 Scholars who offer structural critiques often fear that the indi-

vidualized nature of criminal prosecutions fails to address the root causes of 

atrocities and is unlikely to yield the deeper transformation needed to ensure their 

non-repetition.272 Some further contend that when human rights advocates put 

all their eggs in the criminal punishment basket, they cannot pursue more 

 

DEP’T OF STATE, REPORT TO CONGRESS ON FOREIGN PERSONS WHO HAVE KNOWINGLY ENGAGED IN ACTIONS 

THAT UNDERMINE DEMOCRATIC PROCESSES OR INSTITUTIONS, SIGNIFICANT CORRUPTION, OR OBSTRUCTION OF 

INVESTIGATIONS INTO SUCH ACTS OF CORRUPTION IN EL SALVADOR, GUATEMALA, HONDURAS, AND 

NICARAGUA, PURSUANT TO SECTION 353(B) OF THE DEPARTMENT OF STATE, FOREIGN OPERATIONS, AND 

RELATED PROGRAMS APPROPRIATIONS ACT, 2021 (2021), https://www.state.gov/wp-content/uploads/2022/08/ 

Tab-2-353-Names-June-2022-Report-Correction.pdf [https://perma.cc/X94Z-XUQN]. 

 268. IVAN PISARENKO, CARLOS ALONZO & CLAUDIA TENORIO, Fiscal Anuncia Posibles Arrestos en el Par-

tido de Arévalo en Guatemala, BARRON’S (Aug. 18, 2023), https://www.barrons.com/video/fiscal-anuncia-posi-

bles-arrestos-en-el-partido-de-arevalo-en-guatemala/4AC872DD-F626-4DB0-94B6-AD4508C0C505.html 

[https://perma.cc/5UY2-G65B]. 

 269. Adeline Neau & Josefina Salomon, It’s Hunting Season Against Justice Officials in Guatemala, 

AMNESTY INT’L (Nov. 22, 2023), https://www.amnesty.org/en/latest/news/2023/11/hunting-season-against-jus-

tice-officials-guatemala/ [https://perma.cc/X7AX-ZPFC]; MYRNA MACK FOUND. & WASH. OFF. ON LATIN AM., 

SER NO. 1, HUMAN RIGHTS PROTECTIONS IN GUATEMALA: EVALUATING STATE CAPACITY TO PROTECT AND 

PROMOTE HUMAN RIGHTS 11–13 (2019), https://www.wola.org/wp-content/uploads/2020/08/Derechos-Hu-

manos-GT-ENG-4.9.pdf [https://perma.cc/7LG7-8694]. 

 270. U.S. DEP’T OF STATE, supra note 267. 

 271. Karen Engle, A Genealogy of the Criminal Turn in Human Rights, in ANTI-IMPUNITY AND THE HUMAN 

RIGHTS AGENDA, supra note 52, at 15–16. 

 272. See supra Part II. 
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expansive structural reforms, like redistribution of resources, needed to facilitate 

an enduring democratic and just society.273 Some claim that the decision to turn 

to criminal punishment is often made by reflex, without weighing the full effects 

of such a decision, or in response to international pressures, mainly from the 

West.274 

What is so interesting about the Guatemala case is that human rights de-

fenders and indigenous groups did not pursue criminal accountability in a vac-

uum but rather as part of a broader political strategy aimed at clearing a path for 

the structural reforms they also desired.275 Echoing Jamie Rowen’s conception 

of transitional justice as a movement,276 the pursuit of criminal punishment fig-

ured into the broader strategy and goals of the movement for racial and social 

justice in Guatemala. Some human rights advocates put energy into criminal 

prosecution, believing that the public nature of criminal trials would discredit the 

so-called “pacto de corruptos,” who sought to quash reforms aimed at greater 

economic and social equity, dating as far back as Juan José Arévalo’s presidency 

in the mid-to-late 1940s.277 Activists hoped that the evidence divulged in the 

criminal trials would debunk the official state narrative that the armed conflict 

was necessary to save the country from Communism, a narrative often used to 

delegitimate the redistributive demands of indigenous Mayans.278 Moreover, 

they wagered that the trials would help draw links between the war criminals of 

the past and the kleptocrats of today.279 In short, human rights advocates strate-

gically embraced criminal accountability to generate political will for more am-

bitious structural reforms and produce enduring democratic outcomes in the 

country.280 Contextualizing these prosecutions within this broader movement 

provides a much richer understanding of the possibilities and limitations of crim-

inal accountability. In particular, the Guatemalan case study exposes the con-

ceivable interplay between pursuing criminal punishment and other justice de-

mands, like racial and distributive justice, in post-conflict settings.  

Relatedly, at least in Guatemala, it cannot be said that the human rights 

movement uncritically adopted the anti-impunity agenda, as alleged by those em-

bracing structural critiques.281 As documented in Part III, human rights advocates 

 

 273. See supra Part II. 

 274. See supra Part II. 

 275. See López, supra note 152, at 787, 820. 

 276. JAMIE ROWEN, SEARCHING FOR TRUTH IN THE TRANSITIONAL JUSTICE MOVEMENT 4 (2017). 

 277. López, supra note 152, at 781–83. 

 278. Id. at 819. Interview with Mario Polanco, Legal director, Grupo de Apoyo Mutuo (“GAM”) (Aug. 17, 

2016) (“[A]un hoy aún son sinónimo de algo malo, por todo el trabajo que hizo probablemente el ejército durante 

todos los años de guerra diciendo que los derechos humanos no servían para nada, y al pueblo le cuesta entender 

que la salud por ejemplo es el derecho humano.”). 

 279. See Interview with Mario Polanco, supra note 278. 

 280. See id. (“Sin ser las mejores condiciones, también hay condiciones diferentes, y eso hay que verlo 

como un avance. Específicamente el Ministerio Publico ha jugado un papel importante, pero non hay que mini-

mizar el papel de anteriores fiscales.”). 

 281. Id. (“Pero en realidad no conozco si presentarlo [el caso de genocidio en España] ante la audiencia 

española ejerció alguna presión. Sin duda presentarlo y hacerlo visible es una acción depresión pero más allá no 

conozco.”). 
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there had a sophisticated theory of change that extended well beyond individual 

convictions. At the same time, there is the question of whether they would have 

pursued the same strategy without the international support they received both in 

terms of material resources and political cover.282 Indeed, when interviewed in 

2016, numerous judges and human rights lawyers commented that they would 

not be able to carry out their work without the backing of the U.S. government 

and other foreign and international actors.283 Still, while international forces 

pushed an anti-impunity agenda, they certainly did not set it.284 Instead of being 

co-opted by Western powers, the human rights movement capitalized on the con-

vergence of interests with international actors as a vehicle to advance their 

broader agenda, which extended far beyond criminal punishment.285 Rather than 

being docile recipients of Western conceptions and modalities of justice, indige-

nous and human rights groups are agents who strategically pushed for criminal 

accountability to achieve their own domestic goals when their national govern-

ment was unresponsive to their broader justice demands. 

Now, in the wake of their successful pursuit of prosecutions for atrocities 

committed during the internal armed conflict in Guatemala, a central question is 

whether the prosecute-to-reform strategy was successful. As a starting point, it 

seems criminal accountability can accomplish more than structure-oriented crit-

ics imagine. Crucially, the criminal cases involving international grave crimes in 

Guatemala did much more than individualize the crimes.286 As outlined in past 

work by López, the lengthy judgments by Guatemalan courts often scrutinized 

the historical context and exposed the structural and racialized nature of the vio-

lence.287 In addition, the atrocity trials in Guatemala identified those responsible 

at a structural or systemic level, analyzed the causes and consequences of the 

armed conflict, and provided the social and historical context in which the grave 

crimes occurred.288 For example, at the Ríos Montt trial, Montt’s co-defendant 

unsuccessfully tried to urge the court to reject the theory of command 

 

 282. The United States government funded 40% of CICIG’s budget. René Urueña, Transplant Pains: 

What’s at Stake in Guatemala’s Constitutional Showdown?, VERFASSUNGSBLOG (Sep. 27, 2018), https://verfas-

sungsblog.de/transplant-pains-whats-at-stake-in-guatemalas-constitutional-showdown/ [https://perma.cc/A2XP-

4MGC]. 

 283. Interview with Mario Polanco, supra note 278. 

 284. Jesse Franzblau, The Rise and Fall of Guatemala’s Most Feared General, NATION (Sep. 24, 2015), 

https://www.thenation.com/article/archive/the-rise-and-fall-of-guatemalas-most-feared-general/ [https://perma. 

cc/ZQR6-6D8G]. 

 285. See, e.g., id. (“Civil society organizations warn that the initiative will boost foreign-investor-led ‘de-

velopment’ policies synonymous with dispossession and forced displacement, further militarize security policies, 

and exacerbate conditions of poverty and violence in the region. But for Washington, supporting CICIG and 

high-profile anti-corruption cases falls into a broader policy objective to secure domestic and international buy-

in for the plan.”); see Jeff Abbott & Kate Linthicum, He’s One of Guatemala’s Last Independent Judges. Will 

He Be Forced to Flee Too?, L.A. TIMES (June 17, 2022, at 02:00 PT), https://www.latimes.com/world-nation/ 

story/2022-06-17/after-sending-soldiers-to-trial-for-civil-war-atrocities-a-guatemalan-judge-faces-threats 

[https://perma.cc/GN3E-T2Q8] (“Even as he faced criticism and occasional threats at home, Gálvez’s reputation 

for independence drew praise from the United States, which sees anticorruption efforts in Central America as 

crucial to reducing migration.”). 

 286. López, supra note 152, at 795–806. 

 287. Id. 

 288. Id. 
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responsibility, arguing that “criminal responsibility is personal and individual—

each person must answer for that which they have done themselves.”289 Relat-

edly, as part of the effort to prove command responsibility, the trials also exposed 

the modus operandi employed by the military and police during the armed con-

flict.290  

At the same time, while the court records laid bare the root causes of the 

violence, such as poverty and racism, criminal punishment alone did not remedy 

them. At best, criminal punishment acted as lustration, purging perpetrators of 

crimes committed under the earlier regime from political power. In this sense, 

the strategy was remarkably successful. For instance, former Guatemala Presi-

dent Otto Pérez Molina was implicated both in the genocide trial of General Ríos 

Montt and then in a mass corruption scheme through which he received millions 

of dollars in bribes, which was investigated by CICIG and then prosecuted by 

Guatemalan authorities.291 These revelations resulted in unprecedented mass 

protests for weeks, eventually forcing Pérez Molina to resign in 2015.292 Alt-

hough Pérez Molina’s involvement in the genocide was well known even before 

he was elected to the presidency, these criminal proceedings galvanized a coali-

tion made up of indigenous groups and the Guatemalan middle class—essentially 

a merger of the human rights and anti-corruption campaigns in Guatemala—to 

oust him.293 Part of what made this movement possible was that the corruption 

charges exposed his connections to the clandestine criminal network, made up of 

former military leaders and narcotraffickers who often are described as running 

the country from behind the scenes, placing them in plain sight.294  

Moreover, Bernardo Arévalo seems to embody the strategy pursued by hu-

man rights defenders in Guatemala. Pushing a redistributive platform that prior-

itized healthcare and education as well as poverty alleviation, he was able to as-

cend to office in part because of his primary opponents’ association with 

criminality.295 In the case of Zury Ríos, although her support for her father during 

his genocide trial and her denial that genocide occurred in Guatemala was not 

dispositive in the election, initial data suggests that her association with officials 

considered by the public to be members of the “pacto of corruptos” contributed 

 

 289. OPEN SOC’Y JUST. INITIATIVE, supra note 146, at 11. 

 290. López, supra note 152, at 804–05. 

 291. Associated Press in Guatemala City, Guatemalan President Accused of Involvement in Civil War 

Atrocities, GUARDIAN (Apr. 5, 2013, at 03:40 ET), https://www.theguardian.com/world/2013/apr/05/guatemalan 

-president-accused-civil-war [https://perma.cc/ERQ2-WH64]; Former Guatemala Leader Otto Pérez Molina to 

Face Trial, BBC (Oct. 27, 2017), https://www.bbc.co.uk/news/world-latin-america-41786239 [https://perma. 

cc/L89Y-XVAY]. 

 292. Guatemala’s President Otto Perez Molina Resigns, BBC (Sep. 3, 2015), https://www.bbc.com/news 

/world-latin-america-34137225 [https://perma.cc/WS5S-4E68]; Azam Ahmed & Elisabeth Malkin, Otto Pérez 

Molina of Guatemala Is Jailed Hours After Resigning Presidency, N.Y. TIMES (Sep. 3, 2015), https://www.ny-

times.com/2015/09/04/world/americas/otto-perez-molina-guatemalan-president-resigns-amid-scandal.html 

[https://perma.cc/CS8K-5KMU]. 

 293. Franzblau, supra note 284. 

 294. Id. 

 295. See supra Part III. 
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to her loss in the primary.296 Likewise, in the case of Sandra Torres, Arévalo 

seized allegations of corruption against her to paint her as part of the corrupt 

political class.297 This strategy was likely effective because it dovetailed with a 

broader decline in her popular support since an indictment against her was filed 

in 2015.298 Moreover, Torres’ effort to paint Arévalo as a puppet of the U.S. 

government, a refrain frequently employed to discredit those who pushed for the 

atrocity and corruption prosecutions in Guatemala, was less effective given that 

he was the son of a President who the U.S. government vehemently opposed.299 

While it is too early to tell if Arévalo will be able to enact the redistributive 

reforms that he promised on the campaign trail, his election provides some cre-

dence to the human rights movement’s belief that criminal prosecutions could 

clear a path for political candidates who support more socially and economically 

progressive policies. As of now, however, criminal prosecutions alone have not 

been enough to produce much-needed redistributive reforms in a country where 

economic inequality is deeply entrenched along racial lines.300 

Second, political critiques also deserve greater scrutiny in light of the Gua-

temalan experience. Those evoking political critiques are wary of employing 

criminal punishment, especially during the unsteady times of transition, because 

they worry that such tools might backfire and lead to negative consequences.301 

Some fear that corrupt political actors will use criminal punishment to consoli-

date power by weaponizing victims’ rhetoric to amass control and punish politi-

cal opponents.302 Others argue that punishing past political leaders might stoke 

resentment among their supporters, increasing polarization and diminishing the 

likelihood of reconciliation.303 In extreme cases, the threat of criminal punish-

ment might result in politicians implicated in human rights abuses or corruption 

refusing to relinquish their political posts or even resuming the conflict to avoid 

prosecution.304  

While the available remedy of criminal accountability, namely incarcera-

tion, is narrow and alone will not achieve the broad-based transformation needed 

after a mass atrocity, Guatemala provides some evidence that the political and 

expressive potential of condemning prior harmful acts can shift power dynamics, 

creating space for the broader mobilization of civil society and social change.305 

Paradoxically, instead of preserving the power of political and economic elites, 

as some proponents of the political critiques might predict, the trials helped 

 

 296. See supra Subsection III.C.1. 

 297. See supra Subsection III.C.2. 

 298. See supra Subsection III.C.2. 

 299. See supra Subsection III.C.3. 

 300. Kajkoj Máximo Ba Tiul, 100 Days of Indigenous Mobilization in Guatemala Demonstrate Half a Cen-

tury of Indigenous Resistance, CULTURAL SURVIVAL (Jan. 9, 2024), https://www.culturalsurvival.org/news/100-

days-indigenous-mobilization-guatemala-demonstrate-half-century-indigenous-resistance [https://perma.cc/PN 

W7-4CMN]. 

 301. See supra Part II. 

 302. See supra Part II. 

 303. See supra Part II. 

 304. See supra Part II. 

 305 See, e.g., Ba Tiul, supra note 300. 
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buttress indigenous resistance to the corrupt powers that govern Guatemala, of-

ten behind the scenes.306 

Still, the context of Guatemala also reveals how criminal punishment can 

be a double-edged sword. The atrocity and corruption trials in Guatemala cannot 

be fully understood out of context. They are part of an ongoing battle over rights 

to the history of Guatemala and political control of the country.307 While criminal 

prosecutions are a tool that at times have empowered the most marginalized in 

Guatemalan society, they can also be used to repress the disempowered.308 In-

deed, as the example of Guatemalan transitional justice puts in full display, crim-

inal punishment is not unidirectional; it can be used to advance pro-democratic 

ends, but also to persecute pro-democratic actors.309 Just as human rights move-

ments have employed criminal prosecutions as a tool to push for a more demo-

cratic future, the anti-democratic opposition has likewise used it at times as a tool 

to undermine democracy and the rule of law in Guatemala.310 Accordingly, in 

Guatemala, corrupt officials and human rights abusers have been criminally 

prosecuted, but so have dozens of judges and lawyers in an effort by pro-military 

forces to paralyze the judiciary.311 

Leading the charge for the anti-democratic movement in Guatemala is an 

organization called la Fundación Contra el Terrorismo (“FCT”) that established 

a couple of weeks after Ríos Montt was found guilty of genocide by the son of 

the Minister of the Interior during the Ríos Montt government who supported 

Zury Ríos in the last presidential election.312 Since 2012, FCT has used a rule 

that allows non-governmental organizations to file criminal complaints and if 

accepted, to become a party to criminal proceedings, to target those prosecuting 

and presiding over the atrocity trials.313 At first, nearly all of the FCT complaints 

were dismissed.314 Yet, with the disbandment of CICIG by President Jimmy Mo-

rales in 2019 and Morales’ installment of prosecutors with allegiances to the 

“pacto de corruptos,” FCT’s strategy began to pay off, now with the expanded 

goal of targeting those formerly at the helm of anti-corruption prosecutions.315 

 

 306. Id. (describing the mobilizations of indigenous communities in support of the atrocity and corruption 

trials and against the anti-democratic forces in Guatemala). 

 307. Id. 

 308. Id. 

 309. See, e.g., Steven Dudley, Alex Papadovassilakis & Jody García, Ricardo Méndez Ruiz y el Arte del 

Terror Judicial en Guatemala, INSIGHT CRIME (Feb. 7, 2024), https://insightcrime.org/es/investigaciones/ricardo 

-mendez-ruiz-arte-terror-judicial-guatemala/ [https://perma.cc/R4GU-APGD]. 

 310. Id. 

 311. Id. 

 312. Id.; Plaza Publica, El Francotirador de los Referentes de la Lucha Anticorrupción en Guatemala, 

https://www.plazapublica.com.gt/multimedia/anticorrupcion-guatemala/index.html [https://perma.cc/9X2M-M 

D3N] [hereinafter El Francotirador] (last visited Feb. 24, 2026) (“La Fundación Contra el Terrorismo fue creada 

el 5 de julio de 2013, pocas semanas después de que el Tribunal de Mayor Riesgo A condenara al general José 

Efraín Ríos Montt, jefe de Estado en 1982-1983.”). 

 313. Dudley et al., supra note 309. 

 314. Id.; El Francotirador, supra note 312 (explaining how the FCT’s complaints gained traction in the 

judiciary). 

 315. Dudley et al., supra note 309. 
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The FCT has successfully weaponized the criminal apparatus against dozens of 

pro-democratic officials, either forcing them into exile or jailing them.316  

Recently, the FCT has set its sights on Arévalo, with Guatemala’s demo-

cratic future teetering in the balance.317 Shortly after Arévalo was declared one 

of the primary election winners, FCT sprang into action.318 This time, the FCT 

took to social media to declare the election fraudulent, and instead of filing its 

own criminal complaints, relied on its allies in the Public Prosecutor’s Office 

working in concert with other political actors to challenge his ascension to office, 

but using the FCT playbook.319 Immediately after the primary election results 

were made public, nine political parties in Guatemala, including the parties of 

Zury Ríos and Sandra Torres, challenged the results, claiming that they were 

fraudulent.320 Subsequently, the Guatemalan Constitutional Court stalled the 

confirmation of the election results, ordering a vote recount by the Supreme Elec-

toral Tribunal (“TSE”).321 Though the TSE ratified the results, the Public Prose-

cutor’s Office brought new charges, alleging that some of the signatures required 

to establish Arévalo’s party, Semilla, had been forged, and raided the party’s and 

TSE offices.322 In response, thousands of protesters took to the streets in oppo-

sition to what they saw as election meddling, and in a surprising ruling, the Gua-

temalan Constitutional Court shielded Semilla from further investigations until 

after the run-off election.323  

The Public Prosecutor’s office abided by the ruling, but after Arévalo’s win 

at the ballot box in August, redoubled its efforts, trying to strip immunity from 

Arévalo and other members of his political party to prevent him from taking of-

fice.324 In December, the office announced that it would seek the annulment of 

the election results, despite not having the authority to do so.325 The Organization 

of American States characterized this as an “attempted coup,” and the United 

States and the European Union condemned these actions as undemocratic.326 Ul-

timately, the Constitutional Court ruled that all elected officials, including Aré-

valo, should be able to assume their offices.327 Thus, on January 14, 2024, with 

 

 316. Id. 

 317. Id. 

 318. Id. 

 319. Id. 

 320. Peter Appleby, Élites de Guatemala Interfieren de Nuevo en Elecciones Presidenciales y Suspenden 

Resultados, INSIGHT CRIME (July 4, 2023), https://insightcrime.org/es/noticias/elites-guatemala-interfieren-elec-

ciones-presidenciales-suspenden-resultados/ [https://perma.cc/RV2L-BAQB]. 

 321. Id. 

 322. Peter Appleby, Confusión en Elecciones de Guatemala: Las Élites Corruptas Se Aferran al Poder, 

INSIGHT CRIME (July 14, 2023), https://insightcrime.org/es/noticias/confusion-elecciones-guatemala-elites-afer-

ran-poder/ [https://perma.cc/N5Y7-SQWM]. 

 323. Dudley et al., supra note 309; Alex Papadovassilakis & Gavin Voss, GameChangers 2023: Revés en 

Elecciones Descalabra Establecimiento Corrupto en Guatemala, INSIGHT CRIME (Dec. 27, 2023), https://insight-

crime.org/es/noticias/gamechangers-2023-reves-electoral-guatemala-furia-establecimiento/ [https://perma.cc/F4 

CR-MET2]. 

 324. Papadovassilakis & Voss, supra note 323. 

 325. Id. 

 326. Id. 

 327. Id. 
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thousands of people gathered in the capital to celebrate, Arévalo was sworn in as 

the new President of Guatemala, but only after a ten-hour delay by conservative 

lawmakers.328 These efforts have not waned now that Arévalo has been sworn 

in, with the FCT again ramping up its familiar strategy of filing complaints 

against Arévalo and other members of his party.329 

To some extent, the events in Guatemala legitimize the fears of those who 

levy political critiques that criminal prosecutions can be used to punish political 

opponents and encourage political spoilers to try to retain office, thereby under-

mining democracy. 330 The Guatemala case study also provides some evidence 

for the claim that criminal prosecutions can stoke division and exacerbate polar-

ization.331 At the same time, the trials were effective in activating political en-

gagement, both in the form of protest and civil society activism, as evinced by 

the formation of Semilla, which was established in the wake of the corruption 

charges against Pérez Molina.332  

B. Case Driven Hypotheses 

The purpose of this case study is not only to examine the relationship be-

tween trials and democracy in a country that has extensive experience prosecut-

ing state agents—but also to draw inferences that might be applied in other cir-

cumstances. What lesson can countries struggling with their own dilemmas about 

whether to pursue criminal accountability for the abuses of their former heads of 

state take from the Guatemalan experience? And relatedly, how generalizable is 

the Guatemalan experience to other contexts? Drawing on our case research, as 

well as key debates in the field, we develop four main hypotheses.  

The first hypothesis is that human rights trials strengthen rather than en-

danger democratic institutions. While those who advance structural critiques ar-

gue that criminal prosecutions cannot achieve the broader structural changes 

needed for a country to maintain an enduring democracy, the Guatemalan tran-

sitional justice experience illustrates how they can be effective in clearing a po-

litical path for progressive leaders with more transformative agendas that involve 

creating more robust democratic institutions.333 In Guatemala, it is also true that 

support for criminal prosecutions helped facilitate some pro-democratic institu-

tional changes, such as the creation of the High Risk Tribunals needed to adju-

dicate the most politically sensitive cases and anti-corruption investigative units 

supported by CICIG.334 While some of the judiciary has been captured by anti-

accountability elites and used at times to target human rights advocates and 

 

 328. Dudley et al., supra note 309. 

 329. Id. 

 330. See supra Part II. 

 331. See supra Section III.C. 

 332. Papadovassilakis & Voss, supra note 323. 

 333. See supra Section III.B. 

 334. OPEN SOC’Y JUST. INITIATIVE, supra note 146, at 2. 
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Arévalo, other democratic institutions remain intact.335 For example, the adjudi-

cation of human rights cases in the High Risk Tribunals has continued despite 

the backlash, and Guatemala continues to have free and fair elections despite 

efforts to disrupt them.336 Thus, the question arises whether criminal prosecu-

tions undermine or destabilize institutions required to ensure that democracy en-

dures.337  

A second hypothesis is that human rights prosecutions empower pro-dem-

ocratic engagement and mobilization. In Guatemala, that was certainly the case. 

As described above, criminal prosecutions for corruption helped mobilize coali-

tions and ignite mass protests, ultimately buttressing more democratic outcomes 

in that country.338 Pro-democratic demonstrations also made a difference at the 

polls, bolstering the electoral possibilities for anti-corruption candidates and del-

egitimizing anti-democracy spoilers.339  

A third hypothesis is that criminal prosecutions lead to greater political po-

larization and anti-system backlash. While trials seem to catalyze pro-democratic 

action in Guatemala, they also provoked resistance from elites and their allies 

who feared that the “the democratic spring” in Guatemala would undermine their 

economic interests.340 Moreover, the successful employment of criminal prose-

cutions against those engaged in corruption and human rights abuses also galva-

nized an anti-democratic movement that used the criminal apparatus to under-

mine these efforts.341 For example, the verdict against Ríos Montt spurred a well-

funded genocide denial campaign in Guatemala.342 Likewise, pockets of strong 

supporters and equally strong opponents of Sandra Torres in the wake of the 

corruption charges against her lend credence to the idea that criminal prosecution 

 

 335. See, e.g., Sandra Cuffe, Indigenous Survivors Pursue Justice at Genocide Trial in Guatemala, AL 

JAZEERA (Apr. 5, 2024), https://www.aljazeera.com/news/2024/4/5/indigenous-survivors-pursue-justice-at-gen-

ocide-trial-in-guatemala [https://perma.cc/JJX5-8XTP]. 

 336. Id. (describing how Manuel Benedicto Lucas García, the former head of Guatemala’s army, stood trial 

for genocide in April of 2024); Press Release, Guatemala: Respect Election Results, WOLA (July 7, 2023), 

https://www.wola.org/2023/07/guatemala-respect-election-results/ [https://perma.cc/DS8F-U5DB] (stating that 

the electoral missions of the Organization of American States and the European Union, which observed the last 

Presidential elections “found no evidence of fraud or major irregularities that would call the results into ques-

tion”). 

 337. Interestingly, Risa Kitagawa completed extensive survey research in Guatemala, which found that tri-

als, when justified by their role in strengthening national institutions and the rule of law, did not increase public 

confidence in government. Risa Kitagawa, From Political Violence to Political Trust? How Transitional Justice 

Affects Citizens Views of Government, 67 INT’L STUD. Q. 1, 2 (2023). Based on subsequent interviews with Gua-

temalans, she attributed this finding to their prospective that this was just “cheap talk” given the Guatemalan 

government’s ineffectiveness at enhancing security. Id. 

 338. Papadovassilakis & Voss, supra note 323. 

 339. Id. 

 340. See Judt, supra note 23. 

 341. El Francotirador, supra note 312 (describing how the FCT is comprised of military actors who tar-

geted the lawyers and judges who facilitated the prosecution of military leaders for their corruption and human 

rights abuses). 

 342. For a series of publications by the FCT claiming that the Guatemalan genocide was a farse, see Funda-

ción Contra El Terrorismo Guatemala, CALAMÉO, https://www.calameo.com/accounts/2633951 [https://perma. 

cc/XD4J-8JUC] (last visited Feb. 24, 2026). 
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can lead to increased polarization.343 Moreover, the efforts by the “pacto de cor-

ruptos” to derail Arévalo’s election and his ability to take office suggest that 

some groups will dig in their heels when they are targeted for accountability.344  

A fourth and final hypothesis is that human rights trials are associated with 

greater reluctance to accept election outcomes. Both Sandra Torres and Zury 

Ríos’s unwillingness to admit defeat, coupled with forceful efforts to prevent 

Arévalo from taking office, raise the question of whether prosecutions are asso-

ciated with eroding norms of democratic forbearance. It is possible that corrup-

tion and human rights trials in Guatemala raised the stakes for defeated opposi-

tion because they could only ensure they were protected from prosecution if they 

were in power.  

V. TESTING HYPOTHESES USING GLOBAL DATA 

Does the movement for criminal accountability in transition set democracy 

back, or does it advance democratic governance? On one hand, skeptics may look 

at the Guatemalan case and point to some real concerns. Prosecutions took years 

to develop, and even today, they face stiff resistance from right-wing holdover 

elements.345 Moreover, they have at times taxed an institutionally weak judiciary, 

and done little to curb corruption.346 Judges received deaths threats, and some 

had to move out of the country.347  

On the other hand, supporters might point to prosecutions as the offshoot 

of a lively pro-accountability movement that refuses to be stifled. The activism 

surrounding the prosecutions could be positive for Guatemalan democracy over-

all because it serves as a check on rapacious leaders seeking to hijack the system 

for their benefit.348 And keeping anti-impunity and anti-corruption on the agenda 

helped boost the chances of a reformer winning an unlikely victory in the 2023 

presidential elections.349  

The issue is that neither of these readings of events can handle the counter-

factual problem. It is simply impossible to know what Guatemala would have 

looked like without the prosecution of Efrain Ríos Montt, or without the anti-

impunity movement that supported that trial and others. Would a Guatemala 

without prosecutions have been more democratic or less? One can only guess. 

Using global data from all other transitional democracies, however, one can 

study the general relationship between human rights trials and democratic out-

comes.  

In this Part, we use the most complete global database on human rights 

prosecutions from Transitional Justice Evaluation Tools (“TJET”) to test four 

different hypotheses derived from our case study. The first hypothesis is that 

 

 343. See supra Subsection III.C.2. 

 344. See supra notes 315–16 and accompanying text. 

 345. See Appleby, supra note 320. 

 346. Burgi-Palomino et al., supra note 240, at 1. 

 347. See El Francotirador, supra note 312. 

 348. See supra notes 291–94 and accompanying text. 

 349. See Abbott, supra note 266. 
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human rights trials endanger democratic institutions. If this were the case, one 

might expect to observe a relationship between criminal prosecutions and declin-

ing values on measures that capture critical facets of democratic governance.  

The other three expectations have to do with democratic behaviors, not in-

stitutions. The second hypothesis is that human rights prosecutions empower 

pro-democratic mobilization. If this is accurate, it would mean that trials are ac-

companied by upticks in measures of the robustness of civil society activism and 

political engagement. A third hypothesis is that trials are associated with greater 

political polarization and backlash, which may include the rise of movements 

that are opposed to the democratic regime itself. A fourth and final hypothesis is 

that prosecutions are associated with a decreased willingness to accept demo-

cratic outcomes on the part of election losers.  

A. Case Selection and Data 

The analysis in this study is oriented around cases comparable to Guate-

mala in that they have experienced regime transition and have held members of 

the former regime accountable for human rights violations. The sample used for 

the empirical analyses in this Section includes all states that started a democratic 

transition between 1970 and 2020. If a state undergoes such a transition or enters 

the international system as a democracy, it is included in our dataset. To deter-

mine transitions, we use a combination of three prominent scholarly democracy 

datasets: Polity5, the Boix, Miller and Rosato dataset (“BMR”), and Varieties of 

Democracy’s Episodes of Regime Transformation (“VDem-ERT”).350 A transi-

tion begins when at least two of the three democracy datasets indicate a signifi-

cant change from autocracy to democracy. We register transition start years and 

consider transitions open-ended until a new democratic transition begins. 

Our data on human rights prosecutions come from the Transitional Justice 

Evaluation Tools (“TJET”).351 This database records all transitional trials, which 

are prosecutions of state agents for human rights violations or intrastate conflict-

related crimes, particularly for acts committed prior to democratic transition.352 

This set of trials closely resembles the Ríos Montt prosecution, as well as other 

notable examples like Argentina’s 1985 trial of the Juntas and Guinea’s ongoing 

trial for the Bloody Monday Massacre of September 28, 2009.353 Drawing on 

 

 350. Data Page, CTR. FOR SYSTEMIC PEACE, https://www.systemicpeace.org/inscrdata.html [https://perma. 

cc/X38R-8QLU] (last visited Feb. 24, 2026); Carles Boix, Michael Miller & Sebastian Rosato, A Complete Data 

Set of Political Regimes, 1800–2007, 46 COMP. POLIT. STUD. 1523, 1524 (2013); AMANDA B. EDGELL ET AL., V-

DEM INST., EPISODES OF REGIME TRANSFORMATION DATASET (V2.0) CODEBOOK 1 (2020), https://v-dem.net/ 

static/website/img/refs/ert_codebook.pdf [https://perma.cc/VFG5-ABFY]. 

 351. Geoff Dancy, Phuong Pham, Kathryn Sikkink, Oskar Timo Thoms & Patrick Vinck, TJET Database 

of Transitional Justice Mechanisms, 1970-2020, https://transitionaljusticedata.org [https://perma.cc/TTP6-LH 

C5] (last visited Feb. 24, 2026). 

 352. About This Site, TRANSITIONAL JUST. EVALUATION TEAM, https://transitionaljusticedata.org/en/ 

about.html [https://perma.cc/EWU3-5CET] (last visited Feb. 24, 2026). 

 353. Tamara Aburamadan, Guinea Massacre Trial Enters Final Stage, HUM. RTS. WATCH (Apr. 26, 2024, 

at 14:49 ET), https://www.hrw.org/news/2024/04/26/guinea-massacre-trial-enters-final-stage [https://perma.cc/ 

LEG7-86XW]. 
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these data, we model the impact of three different variables: the number of tran-

sitional trials that start in any year (“TRIALS”), the number of transitional trials 

of high-ranking officials that begin in any year (“HI-RANKING TRIALS”),354 and 

the number of convictions that are produced in these trials in any given year 

(“CONVICTIONS”). Crucially, convictions are counted in whichever year they oc-

cur.  

To test the four hypotheses, we analyze the effects of prosecution counts 

on eight different democratic outcomes, all drawn from the Varieties of Democ-

racy (“V-DEM”) database.355 The first two outcomes are JUDICIAL 

INDEPENDENCE and FREE AND FAIR ELECTIONS. If prosecutions are destabiliz-

ing—either because they invite attacks from entrenched interests, or because 

they encourage incumbents to hold onto power at all costs—then these critical 

institutional features of the democratic polity will suffer following the trials. The 

Judicial Independence measure comes from V-DEM’s indicator of high court 

independence, which is rooted around the following question: “when the high 

court in the judicial system is ruling in cases that are salient to the government, 

how often would you say that it makes decisions that merely reflect government 

wishes regardless of its sincere view of the legal record?”356 Higher scores reflect 

judiciaries that are more willing to challenge the executive.357 The Free and Fair 

elections measure is based on the question: “Taking all aspects of the pre-election 

period, election day, and the post-election process into account, would you con-

sider this national election to be free and fair?”358  

The second set of outcomes is meant to test Hypothesis 2, that prosecutions 

are associated with pro-democratic mobilization. The first is POLITICAL 

ENGAGEMENT, which is based on the following question measured by V-DEM: 

“What share of the population is regularly active in independent political interest 

associations . . . ?”359 The second is DEMOCRATIC MOBILIZATION, which is cen-

tered on the question: “In this year, how frequent and large have events of mass 

mobilization for pro-democratic aims been?”360 These indicators reflect two dif-

ferent facets of democratic participation—the first through voluntary political 

associations and the other through protests and demonstrations.361 If human 

rights prosecutions catalyze democratic behavior on the part of citizens, then one 

should expect a positive relationship between trials and these dependent varia-

bles.  

The third set of variables is used to test Hypothesis 3—that criminal ac-

countability for human rights violations divides political society. The models 

 

 354. High-ranking officials include current or former heads of state; cabinet ministers, senators and parlia-

mentarians; military generals and admirals; and commanders of security forces. 

 355. Staffan I. Lindberg, Michael Coppedge, John Gerring & Jan Teorell, V-Dem: A New Way to Measure 

Democracy, 25 J. DEMOCRACY 159, 168 (2014). 

 356. MICHAEL COPPEDGE ET AL., V-DEM VARIETIES OF DEMOCRACY CODEBOOK V.14 177 (2024). 

 357. See id. 

 358. Id. at 73. 

 359. Id. at 237. 

 360. Id. at 235. 

 361. Id. 
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employ two measures to examine this possibility. The first, POLITICAL 

POLARIZATION, is based on the V-DEM question “Is society polarized into an-

tagonistic political camps?”362 Higher scores on the Political Polarization varia-

ble indicate greater disunity in the polity.363 The second dependent variable in 

this set, ANTI-SYSTEM MOVEMENTS, is a measure built on the following ques-

tion: “Among civil society organizations, are there anti-system opposition move-

ments?”364 Anti-system movements are “organized in opposition to the current 

political system,” or which aim to “change the polity in fundamental ways.”365 

Both outcomes reflect behavioral elements of a democratic society that may in-

dicate growing dysfunction.366 Higher scores on these measures suggest greater 

polarization and anti-system activity.367  

The fourth and final set of variables is used to test Hypothesis 4—that hu-

man rights prosecutions affect the willingness of opponents to abide by demo-

cratic norms. The first, OPPOSITION LOYALTY, measures answers to the question, 

“To what extent do the parties in the opposition show commitment to democratic 

norms prior to elections?”368 The second, ACCEPTANCE OF ELECTIONS, concerns 

the readiness of opposition groups to admit defeat after an electoral loss. This 

measure is based on the question, “Did losing parties and candidates accept the 

result of this national election within three months?”369 Higher values on these 

measures indicate greater acceptance of elections.370  

We employ twenty-four models to test the effects of each prosecution 

measure—trials, hi-ranking trials, and convictions—on each of the eight out-

comes of interest. Each model is a fixed-effects OLS regression, which controls 

for variation within and between countries. We include a unique control variable 

for each model that identifies the country, creating a unique y-intercept for each 

panel. Fixed effects thus account for the fact that all countries start their transi-

tional justice campaigns in a different context, and that they contain “unobserved 

heterogeneity,” or differences that we cannot necessarily measure.371 This kind 

of model allows the analyst to determine not only whether correlations hold 

across cases, but also whether changes to independent variables covary with val-

ues on a dependent variable in each case.  

All the models include the same controls. The first is LEGACY OF VIOLENCE. 

This measure, devised by TJET, captures how widespread human rights viola-

tions have been in a given country since 1949, compared to the level of human 

rights violations in all other countries since then. “This index uses and builds on 
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 367. COPPEDGE ET AL., supra note 356, at 204, 232. 
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 370. Id. at 75, 324. 

 371. See Francesco Bartolucci, Federico Belotti & Franco Peracchi, Testing for Time-Invariant Unobserved 

Heterogeneity in Generalized Linear Models for Panel Data, 184 J. ECONOMETRICS 111, 111 (2015). 
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the well-established latent physical integrity measure first introduced by Keith 

Schnakenberg and Christopher Fariss.”372 The reason for including Legacy of 

Violence is that states with a history of egregious human rights violations are 

more likely to struggle with the development of a functioning democratic soci-

ety.373 Once rule by exception and antagonistic violence become the norm, it is 

difficult to transform back into a normative environment where non-violent con-

testation prevails.374 Because democratic outcomes have routinely proven to be 

associated with a country’s level of wealth and population size, we also include 

control variables for GDP per capita, based on a latent estimate, as well as a 

logged measure of population size from the World Development Indicators.375  

To assess the impact of prosecutions, each model contains a lagged value 

of the trial or conviction count from the previous year. A lagged count, however, 

is not sufficient to test the hypotheses because this operationalization would only 

allow one to observe the short-term effect of trial activity. We are primarily in-

terested in the intermediate- and long-term effects of prosecutions on democratic 

practices. In Guatemala, for example, one would expect the Ríos Montt prosecu-

tion not to matter just in 2013 or 2014 but to cast a long shadow on democratic 

governance that lasts years into the future. For this reason, we mainly observe 

the effects of trial and conviction variables summed over time in a democracy. 

This means that the more trials and convictions a country has had, the higher the 

values of the variables will be. The main variables of interest for the analysis are 

SUM TRIALS, SUM HI-RANK TRIALS, and SUM CONVICTIONS. The sum variables 

range widely. The minimum value of Sum Trials is 0, and the highest value is 

480. For this reason, we standardize the sum measures so that a one-unit increase 

indicates a change in one standard deviation.  

B. Model Results  

The results of the twenty-four models are presented in Figures 1-4, which 

are coefficient plots demonstrating the direction and statistical significance of 

each trial variable. For each row, the dot represents the value of the Beta coeffi-

cient, and the lines on each side of the dots are confidence intervals. If the con-

fidence interval crosses the dashed line, it means that the effect is statistically 

insignificant. If the dot is on the right of the zero line, it means that a positive 

relationship exists between the independent and dependent variable. If it is to the 

left of the zero line, it signifies a negative relationship exists. The vector of 
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Keith E. Schnakenberg & Christopher J. Fariss, Dynamic Patterns of Human Rights Practices, 2 POLIT. SCI. 

RSCH. METHODS 1, 25 (2014); Christopher J. Fariss, Respect for Human Rights Has Improved Over Time: Mod-

eling the Changing Standard of Accountability, 108 AM. POL. SCI. REV. 297, 308 (2014). 

 373. See Kitagawa, supra note 337, at 8. 

 374. See Fariss, supra note 372, at 314. 
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toric Gross Domestic Product, GDP per Capita, Surplus Domestic Product, and Population Data Version 1, 
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coefficients for all of the control variables is omitted for ease of presentation, but 

these are available with the authors.  

The first set of six models yielded fascinating results, as shown in Figure 

1. Represented here are the potential effects of prosecutions on democratic insti-

tutional change. If trials or convictions were associated with improvement to—

or with the erosion of—judicial independence and free and fair elections, this 

would be apparent in the coefficient plot. Figure 1 shows that all the variables 

are on the positive side, but none is statistically significant. On this basis, one 

can infer that transitional criminal accountability is not associated with institu-

tional change, at least not in a statistically significant way. Even further, one 

could more definitively claim that there is little to no evidence showing that pros-

ecutions for human rights violations damage or endanger democratic institutions. 

Transitional trials simply do not seem to significantly alter judicial independence 

or electoral operations.  

FIGURE 1 

 

The rest of the models test hypotheses concerning the effects of transitional 

prosecutions on democratic behaviors, meaning how people act in the democratic 

polity. The second set of models, represented by Figure 2, examines the relation-

ship between human rights prosecutions and pro-democratic activity. Political 

engagement in the left column captures participation in voluntary organizations, 

whereas Democratic mobilization in the right column signifies the presence of 

pro-democracy demonstrations. One can see that Trials and Hi-ranking trials are 

both associated with greater political engagement, a finding that dovetails with 

newer micro-level research on Colombia and Chile.376 This could owe to an ex-

pressive effect of prosecutions, wherein citizens are inspired to become involved 

 

 376. Elsa Voytas, More than Money: The Political Consequences of Reparations, AM. POL. SCI. REV., OCT. 
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in politics upon seeing that harms of the past are being addressed by the new 

regime. Moving to Column 2 of the Figure, trial proceedings themselves do not 

appear to catalyze pro-democracy demonstrations. Convictions, however, do. As 

convictions increase, it is more likely that pro-democracy demonstrations will 

occur.  

FIGURE 2 

 

The discovery that convictions are associated with democratic mobilization 

is especially fascinating when combined with findings from the third set of mod-

els illustrated in Figure 3. Human rights criminal prosecutions, as well as con-

victions, are very much associated with greater political polarization (Column 

1), and convictions are correlated with more anti-system movement activity 

(Column 2). This indicates that, following the initiation of trials and the convic-

tion of human rights violators, political society becomes more ideologically di-

vided, and less willing to compromise. Some pockets may even choose to call 

for the end of the current democratic regime, or to change the rules of the game 

in their own favor. Intriguingly, then, the inference is that after convictions, there 

is both more pro-democratic demonstration and more anti-democratic protest. 

This makes sense given what we know about transitional justice. It often ad-

vances in rancorous political environments, where a gain for one side is seen as 

a loss for another, in zero-sum fashion.377 The politics of transitional justice in 

such circumstances is not harmonious; it is agonistic, or rooted in struggle.378  

  

 

 377. CHANTAL MOUFFE, AGONISTICS: THINKING THE WORLD POLITICALLY 9 (2013). 

 378. Id. at 7; Chantal Mouffe, Democracy, Human Rights and Cosmpolitanism: An Agonistic Approach, in 

THE MEANINGS OF RIGHTS: THE PHILOSOPHY AND SOCIAL THEORY OF HUMAN RIGHTS 181, 191 (Costas Douzi-

nas & Conor Gearty eds., 2014). 
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FIGURE 3 

 

Political conflict is inevitable. The true test for democracy and its survival 

is not necessarily whether all citizens can learn to agree, but whether they can 

learn to disagree without destroying the foundations of the regime.379 The fourth 

and final set of models tests whether transitional prosecutions are associated with 

the willingness of oppositional political parties to accept defeat in elections. Op-

position Loyalty concerns their commitment to democracy prior to elections, and 

Acceptance of Elections concerns their commitment following a loss. If skeptics 

of transitional justice are right, then prosecutions should be associated with wan-

ing democratic commitments on the part of opposition. Figure 4 shows that pros-

ecutions are in fact not much related to democratic commitments on the part of 

democratic competitors. Human rights trials do not appear to lead defeated op-

ponents to dig in their heels and refuse to acknowledge the legitimacy of elec-

tions. While that is certainly a phenomenon that has, as of late, come into fashion, 

the data suggest that this is not attributable to trials of state leaders or their agents.  

  

 

 379. Ginsburg & Huq, supra note 63, at 439. 
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FIGURE 4 

 

C. The “Paradox of Punishment” 

Drawing from these quantitative findings and the Guatemalan case study, 

this Article provides a much more nuanced picture of criminal accountability as 

a transitional justice tool for facilitating democracy. Interestingly, the Guatema-

lan experience and our data analysis reveal a contradiction: criminal prosecutions 

bolster democracy in some ways and threaten it in others.  

On one hand, criminal punishment seems to have a positive effect on some 

democracy-enhancing characteristics. Specifically, our data reveals that criminal 

prosecutions are associated with greater levels of civil society activism. Simi-

larly, criminal convictions, though not prosecutions, are associated with an in-

crease in pro-democracy demonstrations. To some extent, early polls in the U.S. 

presidential election support the finding that criminal convictions can contribute 

to changes in democratic behavior. Early in the election cycle, polls found that 

Trump would likely lose the next presidential election to Biden if he was con-

victed of any of the pending charges against him.380 Even the conviction in the 

hush money case—arguably the least serious of the charges he faced and based 

on conduct before he was in office—shifted some voters to Biden.381 These polls 

suggest that the failure to convict President Trump of any crimes committed 

while he was in office during his first term, in part due to the immunity granted 

to him by the U.S. Supreme Court, might have affected the 2024 presidential 

election results.  

 

 380. See, e.g., Jonathan Swan, Ruth Igielnik & Maggie Haberman, Trump Indictments Haven’t Sunk His 

Campaign, but a Conviction Might, N.Y. TIMES (Nov. 6, 2023), https://www.nytimes.com/2023/11/06/us/poli-

tics/trump-biden-times-siena-poll.html [https://perma.cc/7S9A-WRUC]. 

 381. Nate Cohn & Ruth Igielnik, Small Shift Toward Biden After Trump Verdict, N.Y. TIMES (June 5, 2024), 

https://www.nytimes.com/2024/06/05/upshot/polling-trump-conviction-voters.html [https://perma.cc/KYD2-

6TZG]. 
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By contrast, in Guatemala, simply bringing charges was enough to mobilize 

mass protest of the former Guatemala President Pérez Molina, which ultimately 

catalyzed his resignation.382 In the most recent Presidential election in Guate-

mala, criminal prosecutions also appeared to have a substantial impact on the 

results of the run-off election. Indeed, some evidence suggests that the electorate 

sidelined one candidate after she was charged with crimes associated with cor-

ruption.383 Ultimately, these charges cleared the path for a pro-democratic pres-

ident, whose platform prioritized the economic and social policies that the human 

rights movement also supported.384 Thus, in contravention of those who fear that 

criminal punishment merely individualizes culpability, leaving the root causes of 

violence unsettled, the Guatemalan case study exposes the conceivable interplay 

between the pursuit of criminal punishment and other justice demands, like dis-

tributive justice, in post-conflict settings. 

On the other hand, criminal punishment seems to produce some effects that 

endanger democracy. Both the Guatemala case study and our quantitative data 

suggest that over time criminal punishment is associated with heightened polar-

ization and backlash. First, according to our data, human rights criminal prose-

cutions, as well as convictions, are highly correlated with greater political polar-

ization. Additionally, convictions, but not prosecutions alone, are associated with 

increased anti-system movement activity that could undermine democracy. The 

Guatemalan experience corroborates this finding. There, as the election and then 

later the inauguration of Arévalo drew closer, and with it the prospect of criminal 

punishment of the “pacto de corruptos,” anti-democratic forces weaponized the 

criminal apparatus against him and his supporters, nearly derailing democracy in 

Guatemala.385  

Here too there are obvious parallels to the U.S. case where there is some 

evidence of increased polarization and backlash in response to the Trump indict-

ments.386 Namely, when Trump was a presidential candidate, he made the crim-

inal prosecutions of him a centerpiece of his campaign, portraying himself as a 

martyr and claiming that Biden, and then later Kamala Harris, had orchestrated 

them to discredit him.387 The strategy seemed to be effective with his case, given 

that donations to his campaign soared after Trump’s indictment and then ultimate 

conviction in the hush money case.388 Furthermore, the Department of Justice 

 

 382. See Former Guatemala Leader Otto Pérez Molina to Face Trial, supra note 291. 

 383. Montepeque, supra note 251 (documenting the decline in support for Presidential hopeful Sandra 

Torres after she was charged with corruption). 

 384. See Abbott, supra note 266. 

 385. Id.; Blitzer, supra note 23. 

 386. See Cohn & Igielnik, supra note 381. 

 387. Michelle L. Price & Jill Colvin, Trump Tries to Move Past His Guilty Verdict by Attacking the Criminal 

Justice System, ASSOCIATED PRESS (May 31, 2024, at 18:20 CT), https://apnews.com/article/trump-2024-cam-

paign-trial-4629840240cb308c5eae335532ad17ed [https://perma.cc/TE5U-ATDN]. 

 388. Anisha Kohli, Trump Campaign Says It Saw a Spike in Donations After Indictment, TIME (April 15, 

2023, at 15:59 ET), https://time.com/6272256/trump-2024-indictment-donation-surge/ [https://perma.cc/BE4A-

FCTX]; Shane Goldmacher, Trump Announces Nearly $53 Million Fund-Raising Haul After Guilty Verdict, N.Y. 

TIMES (May 31, 2024), https://www.nytimes.com/2024/05/31/us/politics/trump-fundraising-verdict.html 

[https://perma.cc/B7M7-FZNJ]. 
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under the Trump administration has fired officials connected to prior investiga-

tions of Trump and has brought criminal charges, ultimately unsuccessfully, 

against certain individuals involved in those investigations.389 

These findings reflect a dilemma that Tom Ginsburg and Aziz Huq have 

dubbed “The Paradox of Punishment.”390 According to Ginsburg and Huq, this 

paradox occurs because while the prosecutions of those who engage in illicit acts 

that undermine democracy would seem necessary to uphold democracy, it often 

risks mobilizing anti-democratic forces.391 And if the anti-democratic defendant 

enjoys significant political support, then they can portray the prosecution as per-

secution and thus galvanize anti-system movements to destabilize the democratic 

order.392 Our research also reveals a new dimension to the paradox of punish-

ment described by Ginsburg and Huq: Criminal prosecutions correlate to both 

pro-democratic and anti-democratic mobilization, perhaps explaining why polar-

ization tends to increase in the wake of criminal prosecutions.393 Highly polar-

ized societies are problematic for democracy, because polarization undermines 

mutual tolerance—a societal norm that Steven Levitsky and Daniel Ziblatt iden-

tify as a critical guardrail against democratic erosion.394 Mutual tolerance, de-

fined as “politicians’ willingness to agree to disagree,” is essential for democracy 

because most authoritarians are able to consolidate their power by labeling their 

opponents as “existential threats.”395 

At the same time, our research suggests that the negative effects that often 

garner the most attention are red herrings. For example, although those who levy 

structural critiques argue that a focus on criminal punishment might distract from 

efforts to reform institutions, our evidence suggests that they have neither nega-

tive nor positive effects on institutional markers of democracy, such as whether 

a country has free and fair elections or an independent judiciary. Moreover, alt-

hough some like Justice Alito worry that resorting to criminal prosecutions of 

former leaders will lead to them being unwilling to cede elections, as occurred 

in Guatemala, this phenomenon is not widespread.396 We found little evidence 

that criminal prosecutions cause losing parties to be less willing to accept defeat 

in elections. 

Reflecting on these findings, we conclude that a fundamental element that 

has enabled atrocities across the globe has often been missing from scholarly 

debates about whether to employ criminal punishment in transitional societies: 

 

 389. Mike Spector, M.B. Pell, Benjamin Lesser, Ned Parker & Isaac Vargas, They Prosecuted the Capitol 

Rioters. Now the Rioters and the DOJ Are After Them., REUTERS (Dec. 19, 2025), https://www.reuters.com/in-

vestigations/they-prosecuted-capitol-rioters-now-rioters-doj-are-after-them-2025-12-17/ [https://perma.cc/2CM 

4-9DGD]. 

 390. Ginsburg & Huq, supra note 63, at 446. 

 391. Id. at 446–47. 

 392. Id. at 447. 

 393. See id. 

 394. See STEVEN LEVITSKY & DANIEL ZIBLATT, HOW DEMOCRACIES DIE 102 (2018). 

 395. Id. at 87. 

 396. Pema Levy, Samuel Alito Has a Very Strange Theory for How to Protect Democracy, MOTHER JONES 

(Apr. 25, 2024), https://www.motherjones.com/politics/2024/04/samuel-alito-supreme-court-trump-immunity/ 

[https://perma.cc/6L2B-XVWN]. 
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power.397 We thus argue that a complex grappling with power dynamics is 

needed to understand the full effects of criminal punishment on democracy in 

context. While critiques of criminal punishment tend to set their aim on the fail-

ure of criminal punishment to achieve structural change because of its focus on 

the individual,398 such critiques do not examine and question whether individu-

alization of responsibility can disrupt power structures and change narratives. 

Indeed, the atrocities that occurred in Guatemala were only possible because of 

the planning and resources of those cloaked with power and authority.399 As the 

case of Guatemala demonstrates, unless the power structures are dismantled, 

those same actors will continue to engage in illicit acts that continue to under-

mine democracy and exacerbate racial and economic inequality. Our research 

suggests that criminal accountability may be one method for shifting political 

power in transitional contexts by mobilizing pro-democracy forces and altering 

narratives that galvanize political participation.  Still, because the employment 

of criminal punishment risks backlash and might increase polarization, which 

can ultimately destabilize democracy, societies must make their own tradeoffs 

and compromises when deciding whether to pursue criminal punishment in tran-

sition. Thus, in line with what other scholars have argued, transitioning societies 

might need greater latitude in navigating the paradox of punishment.400  

VI. CONCLUSION 

In transitioning societies, legal systems must be recalibrated—in some 

cases rebuilt—and different countries might make different nuanced compro-

mises based on what “justice” means to them. As part of this process, transition-

ing societies must decide whether to pursue criminal punishment against the 

wrongdoers of the prior regime. Grounded by empirical evidence, our research 

provides important insights into the effects of criminal accountability on democ-

racy in periods of transition that can be instructive to other countries hoping to 

strengthen democracy.  

Turning back to the question that animated this study—can a country really 

punish its way to a more democratic future?—our research suggests a paradox. 

In some instances, punishment is associated with democratic outcomes. It does 

seem to encourage political engagement measured by pro-democratic demon-

strations and greater participation in civil society. The case of Guatemala also 

 

 397. When scholars address power in international criminal justice, their focus is often on the power of 

international institutions like the International Criminal Court vis-à-vis states, not the power dynamics within 

countries recovering from mass atrocity. See, e.g., Sergey Vasiliev, Judicial Governance Entities as Power-

Holders in International Criminal Justice: A Plea for a Socio-Legal Enquiry, in POWER IN INTERNATIONAL 

CRIMINAL JUSTICE 483, 540 (Morten Bergsmo, Mark Klamberg, Kjersti Lohne & Christopher B. Mahony eds., 

2020). 

 398. See, e.g., Miller, supra note 81, at 275. 

 399. See supra notes 144–52 and accompanying text. 

 400. See, e.g., Jaya Ramji-Nogales, Designing Bespoke Transitional Justice: A Pluralist Process Approach, 

32 MICH. J. INT’L L. 1, 7 (2010) (arguing that local preference and indigenous institutions should be incorporated 

into a pluralist transitional justice design). See John D. Ciorciari & Jaya Ramji-Nogales, Lessons from the Cam-

bodian Experience with Truth and Reconciliation, 19 BUFF. HUM. RTS. L. REV. 193,197 (2013). 
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demonstrates that, at times, prosecutions can be a valuable tool in disrupting en-

trenched power structures and creating space for broader social and political 

change. At the same time, criminal punishment can galvanize anti-democratic 

behavior as well, increasing polarization and engagement in anti-system mobili-

zation. As the case study of Guatemala also demonstrates, anti-democratic spoil-

ers can employ the criminal apparatus to destabilize democracy.  

Ultimately, our research underscores the complex interplay between crim-

inal accountability, power dynamics, and broader struggles for social and racial 

justice in post-conflict societies. While criminal trials may not be a panacea, they 

can serve as a catalyst for change when situated within a larger movement for 

accountability and reform. Still, they can also spur the anti-democratic opposi-

tion into action. As transitioning societies grapple with legacies of the past, a 

nuanced understanding of the possibilities and limitations of criminal punish-

ment in context is essential to charting a path towards a more just and democratic 

future. When it comes to criminal punishment, there is no one size fits all. 
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