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This Article examines the growing crisis of long primary care wait
times and the health care fragmentation that is associated with them. Pa-
tients who feel ill or are worried about new symptoms must often wait weeks
or longer for appointments. In the wake of excessive wait times for primary
care physician (“PCP ) appointments, patients increasingly turn to con-
venience care models such as urgent care centers, retail clinics, direct-to-
consumer telemedicine, and at-home testing. While these alternatives offer
prompt attention, they sacrifice other core functions of primary care and
may exacerbate poor health outcomes and inequities. The Article argues
that long wait times and resulting care fragmentation have significant
spending, quality, access, and equity implications. Furthermore, they ex-
pose health care providers to potential medical malpractice and discrimi-
nation claims. The PCP shortage, rooted in factors such as physician burn-
out, inadequate compensation, and insufficient residency positions,
underlies the problem.

This is the first law journal article to comprehensively analyze the le-
gal and policy implications of long PCP wait times. It recommends that
policymakers and payers support strategies to improve primary care ca-
pacity and lower wait times, for example, by using artificial intelligence to
facilitate administrative tasks and adopting creative scheduling policies.
The Article also critiques laws and regulations that directly address ap-
pointment wait times and suggests modifications to improve their efficacy.
It concludes with a brief examination of legal interventions that aim to in-
crease the supply of PCPs and ease the financial and workload burdens
that PCPs face. As the population ages and demands for care grow,

*  Edgar A. Hahn Professor of Law, Professor of Bioethics, and Co-Director of Law-Medicine Center,
Case Western Reserve University School of Law (CWRU). BA, Wellesley College; JD, Harvard Law School;
LLM in Health Law, University of Houston; SJD in Health Law, Case Western Reserve University. For more
information see https://sharonahoffman.com/. We thank Jessie Hill, Andy Podgurski, Cassandra Robertson and
attendees at the CWRU 2024 summer works-in-progress workshop for their invaluable insights and comments.
We also thank Shelby Conklin and Lucas Katz for their dedicated research assistance.

**  Associate Professor of Medicine, Harvard Medical School and Brigham and Women’s Hospital. MD
Harvard Medical School; MPH, Harvard T.H. Chan School of Public Health. Dr. Ganguli also serves on the
National Academies of Sciences, Engineering, and Medicine (NASEM) Standing Committee on Primary Care.
The views expressed in this article do not represent official positions of the NASEM Standing Committee.

439



440 UNIVERSITY OF ILLINOIS LAW REVIEW [Vol. 2026

addressing primary care access barriers is crucial for maintaining the

health of the American population.
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I.  INTRODUCTION

A 2024 report about primary care in the United States was entitled The
Health of US Primary Care: 2024 Scorecard Report—No One Can See You
Now.! The report’s introduction asserted: “For individual patients, fewer health
care needs are being met, new patients are struggling to get appointments with
primary care offices, and wait times to see a primary care clinician (for those
who already have one) are nearly a month long.”

An often-cited 2022 survey conducted by Merritt Hawkins examined how
long new patients must wait for family medicine® appointments in fifteen major
cities. It determined that the average wait time was 20.6 days.® The report did
not address how long it took established (rather than new) patients to obtain ap-
pointments.® Such information is much more difficult to acquire because re-
searchers can pretend to be new patients but cannot assume the identities of ex-
isting patients.” Moreover, the study was limited in scope, basing its conclusion
on calls to only 1,034 physician offices in fifteen locations.2 A 2024 ECG Man-
agement Consultants study that focused on eleven medical specialties in twenty-
three metropolitan areas found that the average wait time for new patient family
medicine appointments was twenty-nine days, though in Seattle it was as high as
fifty-eight days.? Even a three-week wait for an appointment can seem like an
eternity for patients experiencing very uncomfortable or worrisome symptoms.

1. YALDA JABBARPOUR ET AL., MILBANK MEM’L FUND, THE HEALTH OF US PRIMARY CARE: 2024
SCORECARD REPORT—NO ONE CAN SEE You Now (2024), https://www.milbank.org/publications/the-health-of-
us-primary-care-2024-scorecard-report-no-one-can-see-you-now/introduction-access-to-primary-care-is-wors-
ening/ [https://perma.cc/L2QM-JGAW].

2. Id.at8.

3. Family medicine doctors are primary care physicians. See The Specialty of Family Medicine, AAFP,
https://iwww.aafp.org/about/dive-into-family-medicine/family-medicine-speciality.html [https://perma.cc/XPZ9
-T6U7] (last visited Jan. 14, 2026).

4.  AMN HEALTHCARE & MERRITT HAWKINS, 2022 SURVEY OF PHYSICIAN APPOINTMENT WAIT TIMES
AND MEDICARE AND MEDICAID ACCEPTANCE RATES 3 (2022), https://web.archive.org/web/20250306140044/
https://iwww.wsha.org/wp-content/uploads/mha2022waittimesurveyfinal.pdf [https://perma.cc/7L38-BA8C].

5. Id.at4.

6. Seeid. at3 (“From March, 2022 through mid-May, 2022 research specialists working for AMN/Merritt
Hawkins called physician offices in 15 major metropolitan areas with the purpose of scheduling a new patient
appointment.”) (emphasis added).

7. See infra notes 86-88 and accompanying text.

8. AMN HEALTHCARE & MERRITT HAWKINS, supra note 4, at 3.

9. JENNIFER MoODY, STEVE MCMILLEN, NIKI PETROFF & ANNA BERENBEYM, THE WAITING GAME:
NEW-PATIENT APPOINTMENT ACCESS FOR US PHYSICIANS 5, app. A, at 17 (2024), https://www.ecgmc.com/in-
sights/whitepaper/the-waiting-game-new-patient-appointment-access-for-us-physicians [https://perma.cc/lU76Q
-P6FS]. Researchers contacted 3,712 physician offices. Id. at 7. They focused on the third-next available appoint-
ment, which is a common access benchmark. Id. at 5 (“In the callers’ scripts, they prompted schedulers to offer
a handful of appointments to document the third next available” because “the number of days to the first or
second available appointment may be artificially short in the event of a late cancellation or other event.”); see
HEALTHTEAMWORKS, THIRD NEXT AVAILABLE APPOINTMENT: A REFERENCE GUIDE (2014), https://hlccp.com/
util/forms/Third_Next_Available_Appt_RG-fillable.pdf [https://perma.cc/G8CS-FRDS].
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A survey of 149 individuals in Boston found that 77% of those who had
primary care physicians (“PCP”) had difficulty scheduling appointments.'® One
patient related the following anecdote: “Had an appointment for a yearly physical
scheduled this May [2024] and had to reschedule due to a scheduling conflict.
The next available date was also in May, which is great—until you realize it is
May of 202571

This Article is the first law journal paper to shine a spotlight on primary
care appointment wait times and their medical, ethical, and legal implications.
To be sure, there are often even longer delays for appointments with specialists.'?
For the sake of clarity and focus, however, this Article concentrates on primary
care, which is the foundation of the health care system.'® Primary care is defined
as serving four core functions: first contact access, continuity of care, compre-
hensiveness of care, and care coordination.** PCPs most often specialize in fam-
ily medicine, internal medicine, geriatrics, or pediatrics.’®

Long appointment wait times can raise serious medical concerns. Many pa-
tients become frustrated and abandon their efforts to consult a PCP despite need-
ing medical attention.’® Even when patients do persist in seeking care, delays
often worsen health care outcomes.’ For example, a large study found that vet-
erans aged sixty-five and older who had to wait thirty-one or more days for ap-
pointments at Veterans Affairs (“\VVA”) geriatric outpatient clinics were more
likely to die within six months than patients with shorter wait times.

10. Zipporah Osei, Long Waits for Doctor Visits Leave Readers Frustrated, Without Health Care,
BosTon.com (Feb. 29, 2024), https://www.boston.com/community/readers-say/long-waits-for-doctor-visits-
leave-readers-frustrated-without-health-care/ [https://perma.cc/7TNQU-NDTT]. PCP can also stand for “primary
care provider” (rather than physician). It can thus include clinicians such as physician assistants and nurse prac-
titioners. For purposes of clarity, PCP will mean only primary care physician in this paper.

11. Id.

12.  AMN HEALTHCARE & MERRITT HAWKINS, supra note 4, at 4.

13. Colin P. West & Karen E. Hauer, Reducing Burnout in Primary Care: A Step Toward Solutions, 30 J.
GEN. INTERNAL MED. 1056, 1056 (2015) (“Primary care is the cornerstone of high-quality health care systems
across the world . . . .”).

14. Mark W. Friedberg, Peter S. Hussey & Eric C. Schneider, Primary Care: A Critical Review of the
Evidence on Quality and Costs of Health Care, 10 HEALTH AFFS. 766, 767 (2010); Geronimo Jimenez et al.,
Revisiting the Four Core Functions (4Cs) of Primary Care: Operational Definitions and Complexities, PRIMARY
HEALTH CARE RSCH. & DEV., Nov. 10, 2021, at 1. See infra Subsection I1.A.1 for a discussion of PCP care.

15. NAT’L CTR. FOR HEALTH WORKFORCE ANALYSIS, STATE OF THE PRIMARY CARE WORKFORCE 1
(2024),  https://bhw.hrsa.gov/sites/default/files/bureau-health-workforce/data-research/state-of-primary-care-
workforce-2023.pdf [https://perma.cc/28YF-R235].

16. Jennifer M. Taber, Bryan Leyva & Alexander Persoskie, Why Do People Avoid Medical Care? A
Qualitative Study Using National Data, 30 J. GEN. INTERNAL MED. 290, 294 (2014).

17. 1d. at 294 fig. 2; Dominique Ansell, James A. G. Crispo, Benjamin Simard & Lise M. Bjerre, Inter-
ventions to Reduce Wait Times for Primary Care Appointments: A Systematic Review, 17 BMC HEALTH SERVS.
RsCH. 295, 296 (2017); Sarah Heath, A Quarter of Patients Face Two-Month Appointment Wait Times,
TECHTARGET (July 13, 2023), https://patientengagementhit.com/news/a-quarter-of-patients-face-two-month-ap-
pointment-wait-times [https:/perma.cc/PQM7-K786] (“Delayed or deferred care can put an individual’s health
at greater risk for complications, which may also lead to a negative impact on mental health and lost wages for
those patients.”).

18. Julia C. Prentice & Steven D. Pizer, Delayed Access to Health Care and Mortality, 42 HEALTH SERVS.
RSCH. 644, 656-57 (2007).
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Even seemingly benign conditions can develop into lethal ones.’ In one
instance, a healthy twelve-year old died from an untreated toothache because his
mother could not find a dentist who would accept Medicaid.?’ By the time she
obtained an appointment, the boy had developed a brain abscess that ultimately
killed him.?! In the words of one commentator, “[IJong wait times are not just an
inconvenience, they’re a public health disaster.”?2

Legal concerns exist as well. Diagnosis and treatment delays may harm pa-
tients and lead to malpractice litigation.?® If PCP offices fail to triage patients
with severe symptoms appropriately, deny them prompt attention, or fail to ad-
vise them to get care elsewhere immediately, they may be vulnerable to malprac-
tice claims.?* In addition, lack of timely appointments may generate allegations
of unlawful disparate treatment or disparate impact discrimination.?®> For exam-
ple, some patients may be deprioritized for appointments because of their race or
because they have Medicaid, which reimburses for office visits at lower rates
than other insurers and serves a disproportionate number of patients from minor-
ity racial and ethnic groups.?®

Inability to obtain timely primary care appointments threatens patient wel-
fare in other ways as well. One of this Article’s primary contributions is to high-
light how poor access results in the fragmentation and segmentation of health
care.?’ Patients who must wait too long for a PCP appointment when they are
sick often opt for other, same-day care models, such as urgent care.?® In fact, the
Merritt Hawkins survey posited that wait times for new patient PCP appoint-
ments in 2022 were 30% lower than they were in 2017.2° The authors attribute

19. MooDY ET AL., supra note 9, at 4.

20. Emma Parker-Newton, Cavities in Care: Medicaid Dental Coverage Presents Ongoing Challenges for
Children, NAT’L HEALTH L. PROGRAM (Apr. 26, 2023), https://healthlaw.org/cavities-in-care-medicaid-dental-
coverage-presents-ongoing-challenges-for-children/ [https://perma.cc/9AZQ-82AN].

21. 1d.

22. Oliver Kharraz, Long Waits to See a Doctor Are a Public Health Crisis, STAT (May 2, 2023), https://
www.statnews.com/2023/05/02/doctor-appointment-wait-times-solutions/ [https://perma.cc/Q5GR-V4VD]; see
infra Section 111.A.2.

23.  William Meadow & Cass R. Sunstein, Statistics, Not Experts, 51 DUKE L.J. 629, 636 (2001) (“In med-
ical malpractice cases, the question often arises whether treatment of a particular child was unduly ‘delayed,’
because delay can cause serious harm.”).

24. See infra Subsection 111.B.1.

25. See infra Subsection 111.B.2.

26. Walter R. Hsiang et al., Medicaid Patients Have Greater Difficulty Scheduling Health Care Appoint-
ments Compared with Private Insurance Patients: A Meta-Analysis, J. HEALTH CARE ORG., PROVISION, & FIN.,
April 5, 2019, at 1 (“Medicaid insurance is associated with a 1.6-fold lower likelihood in successfully scheduling
a primary care appointment and a 3.3-fold lower likelihood in successfully scheduling a specialty appointment
when compared with private insurance.”); Judge Gives Green Light to Civil Rights Lawsuit Affecting 1 in 3
Californians, SEIU-UHW UNITED HEALTHCARE WORKERS W. (June 25, 2019), https://www.seiu-uhw.org/press/
judge-gives-green-light-to-civil-rights-lawsuit-affecting-1-in-3-californians/ [https://perma.cc/T25S-SWC2]
(stating that California Medi-Cal patients often cannot find primary care and specialty physicians who are willing
to accept them, and “[w]hen they do, they often wait weeks or months for appointments”).

27. Seeinfra Section I1.B.

28. JABBARPOURET AL., supra note 1.

29. AMN HEALTHCARE & MERRITT HAWKINS, supra note 4, at 4 (“The average wait time to see a family
medicine physician is 20.6 days, down from 29.3 days in 2017, a decrease of 30%.”).



444 UNIVERSITY OF ILLINOIS LAW REVIEW [Vol. 2026

this change to the fact that instead of seeking PCP care, “more patients are using
urgent care centers, retail clinics and [direct to consumer] telemedicine as the
first stop on their path to care,”* thus freeing up PCP appointments for other
patients. In recent years another alternative has emerged in the form of at-home
or “do-it-yourself” (“DIY”) tests and wellness treatments that may require no
contact with health care professionals.®

While patients may gain prompt attention through convenience care mod-
els, they may sacrifice other benefits of primary care such as care comprehen-
siveness, continuity, and coordination.3? To the extent that using same-day care
facilities on an as-needed basis comes at the expense of building a relationship
with a PCP, this practice may detract from patients’ long-term health.>®

There is also evidence of another type of health care fragmentation that is
associated with long PCP wait times. Patients who can afford to do so increas-
ingly opt for concierge medicine and direct primary care.3* These are subscrip-
tion or retainer forms of primary care practice in which each PCP cares for a
small panel of patients who pay monthly fees in return for greater physician
availability.®> Consequently, there is an emerging divide whereby many people
of means abandon the standard primary care system in favor of these more ex-
clusive models.%®

30. Id. at 25; see infra Subsection 11.B.3 for discussion of direct-to-consumer telemedicine.

31. Elizabeth Dwoskin, Daniel Gilbert & Tatum Hunter, Doctors Couldn’t Help. They Turned to a Shadow
System of DIY Medical Tests, WASH. PosT (June 9, 2024), https://www.washingtonpost.com/technology/2024/
06/09/home-health-tests-doctors-fda/ [https://perma.cc/K5BA-9XCK].

32. See Holly Jeffers & Maureen Baker, Continuity of Care: Still Important in Modern-Day General Prac-
tice, 66 BRIT. J. GEN. PRAC. 396, 396 (2016).

33. Noam N. Levey, A Primary Care Physician for Every American, Science Panel Urges, KFF HEALTH
News (May 4, 2021), https://kffhealthnews.org/news/article/primary-care-physician-for-every-american-na-
tional-academies-recommendation-empanelment/ [https://perma.cc/74P6-YHA4Y].

34. Sharona Hoffman, Healing the Healers: Legal Remedies for Physician Burnout, 18 YALE J. HEALTH
PoL’y L. & ETHICS 56, 95-99 (2019).

35. 1d. at 95-96; Rob Lamberts, Concierge Medicine vs. Direct Care: What's the Difference? , PHYSICIANS
PRAC. (Mar. 8, 2023), https://www.physicianspractice.com/view/concierge-medicine-vs-direct-care-what-s-the-
difference- [https://perma.cc/P9J5-HF4K].

36. Robert M. Portman & Kate Romanow, Concierge Medicine: Legal Issues, Ethical Dilemmas, and Pol-
icy Challenges, 1 J. HEALTH & LIFE Scis. L. 1, 35 (2008) (expressing concern that concierge medicine “may
create a multi-tiered system of healthcare, with lower-income patients having decreased access to primary and
other types of medical care”).
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Spending, quality, and access have been described as the “iron triangle™’
or “canonical themes” of health policy.*® Another overarching value is health
equity.®® Long appointment wait times undermine all these core principles.*

Unfortunately, there are no simple legal solutions to the problem. Some
states have enacted laws and regulations to restrict wait times.*! But these laws
are limited in scope and are often poorly enforced.*? One impediment is limited
PCP availability due to the growing complexity of primary care work for an ag-
ing population.*® Full time PCPs are estimated to have approximately 2500 pa-
tients in their panels on average, though actual numbers can range from 500 to
over 5000.* PCPs provide three types of services: preventive care, chronic dis-
ease care, and acute care.*® One study found that in order to provide “guideline-
recommended primary care” in all three categories for a 2500 patient panel, PCPs
would need to work an obviously impossible 26.7 hours per day.*® PCPs’ care
coordination work has also become more complex because patients are seeing
growing numbers of specialists.*’

Unmanageably large patient panels do not usually reflect PCPs’ prefer-
ences. PCPs who are employed by practice groups or health systems may face
pressure from their employers to have larger panels to generate more revenue.*®

37. David N. van der Goes, Nicholas Edwardson, Veeshan Rayamajhee, Christine Hollis & Dawn Hunter,
An Iron Triangle ROI Model for Health Care, 11 CLINICOECONOMICS & OUTCOMES RscCH. 335, 335 (2019);
BRIETTA R. CLARK, ERIN C. FUSE BROWN, ROBERT GATTER, ELIZABETH Y. MCCUSKEY & ELIZABETH PENDO,
THE LAW OF HEALTH CARE ORGANIZATION AND FINANCE 4 (9th ed. 2022).

38. Nathan Cortez, Patients Without Borders: The Emerging Global Market for Patients and the Evolution
of Modern Health Care, 83 IND. L.J. 71, 73-74 (2008).

39. CLARK ET AL., supra note 37, at 2-4; Wendy Netter Epstein, The Health Equity Mandate, J.L. &
BIOSCIENCES, Jan.—June 2022, at 1. Some experts use somewhat different frameworks. One formulation is the
“quadruple aim” of enhancing patient experience, improving population health, reducing costs, and improving
clinician wellbeing. Thomas Bodenheimer & Christine Sinsky, From Triple to Quadruple Aim: Care of the Pa-
tient Requires Care of the Provider, 12 ANNALS FAMILY MED. 573, 573 (2014). Another articulates six aims for
the healthcare system, asserting that care must be safe, effective, patient-centered, timely, efficient, and equitable.
Six Domains of Healthcare Quality, AHRQ, https://www.ahrg.gov/talkingquality/measures/six-domains.html
[https://perma.cc/2AFB-EHLM] (last visited Jan. 14, 2026).

40. See infra Section I1I.A.

41. Seeinfra Subsection V.B.1.a.

42.  See infra Subsection V.B.1.b.

43.  Peter Grinspoon, Why Is It So Challenging to Find a Primary Care Physician?, HARV. HEALTH PUBL’G
(Sep. 28, 2022), https://www.health.harvard.edu/blog/why-is-it-so-challenging-to-find-a-primary-care-physician
-202209282822 [https://perma.cc/WGA3-5KPK].

44. Caroline Harrington, Considerations for Patient Panel Size, 8 DEL. J. Pu. HEALTH 154, 154 (2022);
Michael F. Mayo-Smith et al., Analysis of Variation in Organizational Definitions of Primary Care Panels: A
Systematic Review, JAMA NETWORK OPEN, Apr. 2022, at 2.

45, Justin Porter, Cynthia Boyd, M. Reza Skandari & Neda Laiteerapong, Revisiting the Time Needed to
Provide Adult Primary Care, 38 J. GEN. INTERNAL MED. 147, 147 (2022).

46. Id.

47. Michael L. Barnett, Asaf Bitton, Jeff Souza & Bruce E. Landon, Trends in Outpatient Care for Medi-
care Beneficiaries and Implications for Primary Care, 2000-19, 174 ANN. INTERNAL MED. 1658, 1659 (2021).

48. See Grinspoon, supra note 43. Employers may pressure physicians to bring in more direct revenue
through visits or indirect revenue through specialist referrals, or to include more “covered lives” for provider
groups in value-based risk-sharing arrangements like accountable care organizations. See Zirui Song, Accounta-
ble Care Organizations in the U.S. Health Care System, 21 J. CLINICAL OUTCOMES MGMT. 364, 371 (2014)
(“Increasing the number of covered lives is a dominant growth strategy under risk contracts . . . .””); Anna Wilde
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Moreover, there is insufficient primary care capacity to meet population needs.*®
Some experts anticipate a shortage of 68,000 or more PCPs by 2036.%° The U.S.
Health Resources and Services Administration estimates that already there is a
shortage of over 19,000 physicians in the areas of primary care and mental health
care.5! Physicians entering primary care,>? which is relatively low-paying com-
pared to many other medical and surgical specialties, are outnumbered by physi-
cians departing the field because of retirement or burnout.>® At the same time,
the demand for care is growing because of the aging American population.®*

The Article analyzes different legal and policy approaches to remedying
primary care access barriers and health care fragmentation. Achieving meaning-
ful change inevitably requires funding expenditures and thus may initially hinder
efforts to slow the growth of health care spending.>® The long-term gains from
improving access and shortening wait times, however, will be well worth the
effort.5 The Article thus formulates several recommendations.

First, new payment models can support and incentivize the adoption of
strategies to reduce appointment wait times.>’ For instance, alternative or value-
based payment models such as Medicare’s Accountable Care Organization

Mathews & Melanie Evans, The Hidden System That Explains How Your Doctor Makes Referrals, WALL ST. J.
(Dec. 27, 2018, at 10:56 ET), https://www.wsj.com/articles/the-hidden-system-that-explains-how-your-doctor-
makes-referrals-11545926166 [https://perma.cc/AF3V-UFBQ)]. For a discussion of value-based payments and
accountable care organizations, see infra notes 36472 and accompanying text.

49. NAT’L CTR. FOR HEALTH WORKFORCE ANALYSIS, supra note 15; see infra Part V.

50. GLOBALDATA PLC., THE COMPLEXITIES OF PHYSICIAN SUPPLY AND DEMAND: PROJECTIONS FROM
202110 2036, at vii (2024), https://www.aamc.org/media/75236/download?attachment [https://perma.cc/3CYZ-
7WBB] (projecting a “shortage of between 20,200 and 40,400 primary care physicians”); NAT’L CTR. FOR
HEALTH WORKFORCE ANALYSIS, supra note 15 (“There is a projected shortage of 87,150 full-time equivalent
(FTE) primary care physicians by 2037, which will be particularly acute in nonmetro areas.”).

51. Bobby Mukkamala, The Physician Shortage Will Worsen—Unless Congress Acts Now, AMA (June
16, 2025), https://www.ama-assn.org/about/leadership/physician-shortage-will-worsen-unless-congress-acts-
now [https://perma.cc/ELD4-EMDN].

52.  Aaron E. Carroll, Why Doctors Aren’t Going into Pediatrics, N.Y. TIMES (July 1, 2024), https://www.
nytimes.com/2024/07/01/opinion/pediatrician-shortage.html [https://perma.cc/XD3R-HYRL] (“The elephant in
the exam room, though, is that pediatricians earn less than specialists in almost every other medical field in the
United States.”); Richard Payerchin, Primary Care Physician Pay Up 2.13% in 2021, Still Lower than Special-
ists, MED. ECON. (May 25, 2022), https://www.medicaleconomics.com/view/primary-care-physician-pay-up-2-
13-in-2021-still-lower-than-specialists [https://perma.cc/BTX8-MN2W] (reporting that the “[m]edian total com-
pensation for primary care physicians was $286,525 for 2021,” while surgical specialists’ “median total compen-
sation was $517,501 and nonsurgical specialists’ median was over $400,000).

53. See infra Section IV.A.

54. Zoe Caplan, 2020 Census: 1 in 6 People in the United States Were 65 and Over, U.S. CENSUS BUREAU
(May 25, 2023), https://www.census.gov/library/stories/2023/05/2020-census-united-states-older-population-
grew.html [https://perma.cc/CE4X-FX5L].

55. See infra Subsection I11.A.1 (discussing cost concerns).

56. See infra notes 350-52 and accompanying text.

57. Kelsey Brykman, Rob Houston, Shilpa Patel & Anne Smithey, Leveraging Primary Care Population-
Based Payments in Medicaid to Advance Health Equity, HEALTHAFFAIRS (Mar. 3, 2023), https://www.healthaf-
fairs.org/content/forefront/leveraging-primary-care-population-based-payments-medicaid-advance-health-eqg-
uity [https://perma.cc/A7DZ-MX6D]; Celli Horstman & Corinne Lewis, Engaging Primary Care in Value-Based
Payment: New Findings from the 2022 Commonwealth Fund Survey of Primary Care Physicians,
COMMONWEALTH FUND (Apr. 13, 2023), https://www.commonwealthfund.org/blog/2023/engaging-primary-
care-value-based-payment-new-findings-2022-commonwealth-fund-survey [https://perma.cc/AV8F-ZLZF].
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model hold provider groups accountable for total medical spending and care
quality for a defined population of patients who receive primary care with that
provider group.>® Such models may offer the financial flexibility and incentive
structure to encourage providers to adopt practices such as using artificial intel-
ligence to facilitate administrative tasks and implementing creative scheduling
procedures.>® Second, many of the existing legal provisions that address PCP
wait times need to be modified to provide clearer guidance as to what constitutes
“urgent” and “nonurgent” care along with more robust enforcement mecha-
nisms.%® Moreover, Congress should consider enacting a federal mandate con-
cerning appointment wait times for purposes of consistency, uniformity, and
clarity.%! Finally, Congress should pass several proposed bills to increase the
supply of PCPs and ease the financial and workload burdens that they face.®?
While it is admittedly impossible to formulate a comprehensive solution to the
challenge of long appointment wait times in primary care, it is essential that gov-
ernment authorities and the medical community make every effort to enhance
access to timely primary care.

The remainder of this Article will proceed as follows. Part Il describes the
benefits of PCP care and the phenomenon of long PCP appointment wait times.
It also examines the alternative sources of primary care that have emerged, in-
cluding urgent care, retail clinics, direct-to-consumer telemedicine, DIY testing,
and concierge and direct primary care medicine.5® Part 11l discusses the cost,
quality, access, and equity implications of PCP appointment barriers. It also an-
alyzes the legal risks of medical malpractice and unlawful discrimination
claims.%* Part 1V probes the PCP shortage. Part V evaluates several legal and
policy interventions that may shorten appointment wait times and improve access
to PCPs. Part VI concludes.

Il. PCP WAIT TIMES AND ALTERNATIVE MODELS OF PRIMARY CARE

Obtaining timely PCP appointments is becoming increasingly difficult for
American patients.5® This section will explain the value of primary care and an-
alyze the appointment wait time phenomenon. It will also discuss one of the con-
sequences of appointment barriers: care fragmentation due to the use of alterna-
tives that have emerged to fill the PCP gap. These include urgent care centers,
retail clinics, direct-to-consumer telemedicine, DIY tests, and concierge and di-
rect primary care physicians.

58. Horstman & Lewis, supra note 57.

59. Brykman et al., supra note 57; see infra Subsection V.A.1.
60. See infra notes 431-40 and accompanying text.

61. See infra notes 449-50 and accompanying text.

62. See infra Subsection V.B.2.

63. See infra Section I1.B.

64. See infra Section 11.B.

65. See, e.g., Osei, supra note 10.
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A. Primary Care and Appointment Wait Times

The seriousness of long appointment wait times cannot be understood with-
out an appreciation of the value of primary care.® Its benefits are at risk when
patients are unable to obtain timely PCP attention.®’

1. The Value of Primary Care

The value of primary care is defined by the four core functions (the “4Cs”)
of primary care: first contact access, continuity, comprehensiveness, and care
coordination.®® First contact access means that PCPs provide patients with an
entryway into the medical sglstem and should be patients’ first contact point when
they have new symptoms.®

Continuity of care can be defined as “the ongoing relationship between the
physician and the patient.”’° It refers to a trusted, longstanding relationship with
a PCP who knows the patient’s medical history, drug list, personality, and pref-
erences and can base diagnostic and treatment decisions on these factors.”* Con-
tinuity of care is “vital to high-quality primary care” and is associated with pa-
tient trust, patient satisfaction, positive health care outcomes, and even lower
spending.”

Research has shown that there is a benefit to seeing one’s own PCP rather
than other PCPs in the same practice.’® If patients cannot see their own PCP, it
is better for them to see another PCP in the same practice than to see a doctor
outside the practice.” Thus, both physician-level and practice-level continuity
are beneficial.”

66. Douglas B. Jacobs, Christiane T. LaBonte & Meena Seshamani, Changing Medicare Payment to
Strengthen Primary Care, 392 NEW ENG. J. MED. 211, 211 (2025) (“Few relationships in medicine are as sacred
as the relationship between patients and their primary care practitioners.”).

67. Id.

68. Jimenez etal., supra note 14, at 1.

69. Friedberg et al., supra note 14, at 770-71.

70. Andrew Bazemore, Zach Merenstein, Lara Handler & John W. Saultz, The Impact of Interpersonal
Continuity of Primary Care on Health Care Costs and Use: A Critical Review, 21 ANNALS FAM. MED. 274, 274
(2023).

71. Nan Liu, Stacey R. Finkelstein, Margaret E. Kruk & David Rosenthal, When Waiting to See a Doctor
Is Less Irritating: Understanding Patient Preferences and Choice Behavior in Appointment Scheduling, 64
MGMT. Scli. 1975, 1979 (2018) (“[I]t can be considered risky to not see one’s regular doctor because seeing a
doctor who is familiar with one’s condition and medical history can increase continuity of care and decrease the
likelihood of mistakes being made . . . .”).

72. Ishani Ganguli et al., Who’s Accountable? Low-Value Care Received by Medicare Beneficiaries Out-
side of Their Attributed Health Systems, 42 HEALTH AFFs. 1128, 1128 (2023) (linking care continuity with less
use of low-value care); Vidya Sudhakar-Krishnan & Mary CJ Rudolf, How Important Is Continuity of Care?, 92
ARCHIVES DISEASE CHILDHOOD 381, 381 (2007).

73. Zhou Yang et al., Physician- Versus Practice-Level Primary Care Continuity and Association with
Outcomes in Medicare Beneficiaries, 57 HEALTH SERVS. RsCH. 914, 921 (2022).

74. 1d.

75. 1d.at914.
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Primary care is also defined by care comprehensiveness and care coordina-
tion.”® Care comprehensiveness refers to the extent to which the PCP and team
recognize and meet the totality of their patients’ medical needs.”” PCPs also co-
ordinate patients’ care across care settings (like a hospital or skilled nursing fa-
cility) and across clinicians when patients see multiple specialists.’® For exam-
ple, PCPs often review patients’ prescription lists to ensure they will not
experience drug-drug interactions or other harm from medications that different
specialists prescribe.”

PCPs also oversee patients’ preventive care, such as vaccines and mammo-
grams, and they monitor chronic conditions.2® PCPs, therefore, do far more than
offer discrete services.®! They treat patients holistically, striving to ensure that
their medical needs are fully met.8?

2. PCP Appointment Wait Times

The Merritt Hawkins and ECG Management Consultants surveys discussed
above focused on family medicine doctors.®® They did not address other types of
primary care physicians (e.g., internists, geriatricians).®* They also did not ad-
dress wait times for established rather than new patients.® It is very difficult to
find reliable scheduling statistics about existing patients because few health care
providers publicly report waiting times.2® For purposes of determining new pa-
tient appointment availability, researchers were able to call physician offices and

76. SeeJimenez et al., supra note 14, at 1.

77. Ann S. O’Malley et al., Medicare Beneficiaries with More Comprehensive Primary Care Physicians
Report Better Primary Care, 58 HEALTH SERVS. RSCH. 264, 265 (2023).

78. Care Coordination, CTRS. MEDICARE & MEDICAID SERVS., https://www.cms.gov/priorities/innovation
Ikey-concepts/care-coordination [https:/perma.cc/2LBN-J8MQ)] (last visited Jan. 14, 2026).

79. Knvul Sheikh, Taking Multiple Medications? You May Need to Scale Back, N.Y. TIMES (Apr. 22,
2024), https://www.nytimes.com/2024/04/22/well/live/medication-prescription-drug-use.html [https://perma.cc/
8RLU-VLA4D].

80. See, e.g., Elisabeth Rosenthal, The Shrinking Number of Primary Care Physicians Is Reaching a Tip-
ping Point, KFF HEALTH NEWws (Sep. 8, 2023), https://kffhealthnews.org/news/article/lack-of-primary-care-tip-
ping-point/ [https://perma.cc/98Q5-4CLS].

81. Id.

82. Yang etal., supra note 73, at 915.

83.  AMN HEALTHCARE & MERRITT HAWKINS, supra note 4, at 3; MOODY ET AL., supra note 9, at 17
(discussing pediatric practices and other specialties as well).

84. Beth Averbeck, 5 Types of Primary Care Doctors and How to Choose Which Is Right for You,
HEALTHPARTNERS, https://www.healthpartners.com/blog/5-types-primary-care-doctors/ [https://perma.cc/GSR3
-ED7L] (last visited Jan. 14, 2026).

85. Id.

86. Molly Gamble, The 38-Day Delay: What the Wait Time Average Says About Healthcare Access,
BECKER’s Hosp. REV. (July 23, 2024), https://www.beckershospitalreview.com/strategy/the-38-day-delay-what-
the-wait-time-average-says-about-healthcare-access.html [https://perma.cc/6HTQ-U5Y7] (“Not only are patient
wait times difficult for health systems to track, but the data can also reside in various departments of a health
system” and thus be fragmented); Elisabeth Rosenthal, The Health Care Waiting Game, N.Y. TiMES (July
5,2014), https://www.nytimes.com/2014/07/06/sunday-review/long-waits-for-doctors-appointments-have-be-
come-the-norm.html [https://perma.cc/Q3KC-UETG] (noting that the Department of Veterans Affairs is “one of
the only health care systems in the nation that openly tracks waiting times and has standards for what they should
be”).



450 UNIVERSITY OF ILLINOIS LAW REVIEW [Vol. 2026

profess to be new patients who needed appointments, or they were able to access
online scheduling calendars.” But they could not pretend to be existing patients
because theg/ would not have access to the names and personal details of such
individuals.®®

One available figure is that 60% of established patients who wish to see
their primary care physicians are given appointments that are two weeks away,
and only 10% can see their physicians the same day they call.®® Another source
states that at outpatient family medicine clinics, the average timespan between
requesting an appointment and receiving care is twenty-four days.*® Anecdotally,
wait times can be far longer, on the order of several or many months.

For a patient who feels acutely ill with symptoms such as a fever and sore
throat or who is concerned about new, unfamiliar symptoms, a delay of two or
more weeks can seem interminable.®? In some cases, the condition might resolve
on its own and may not have truly required a medical visit.>® In many other cases,
lack of prompt treatment, such as Paxlovid for COVID-19 or antibiotics for se-
rious infections, can also put patients at risk of more severe disease.?* Schedulers
who answer phones at physicians’ offices may not have the medical knowledge
needed to triage patients appropriately and determine whether they need to be
seen immediately.*®

Under some health plans, patients must receive referrals from PCPs in order
to visit specialists.”® This can lead to additional frustration for patients if they
wait weeks to see their PCPs only to wait many additional weeks or months to
see a specialist after a referral.®’

87. AMN HEALTHCARE & MERRITT HAWKINS, supra note 4, at 3; MooDY ET AL., supra note 9, at 6.

88. AMN HEALTHCARE & MERRITT HAWKINS, supra note 4, at 3; MOODY ET AL., supra note 9, at 6.

89. Rebekah Bernard, Considering a Direct Care Practice, MED. ECON. (Mar. 31, 2022), https://www.
medicaleconomics.com/view/considering-a-direct-care-practice [https://perma.cc/UHY9-AWWH].

90. Sharan Srinivas & A. Ravi Ravindran, Designing Schedule Configuration of a Hybrid Appointment
System for a Two-Stage Outpatient Clinic with Multiple Servers, 23 HEALTH CARE MGMT. Scl. 360, 360 (2020).

91. New Survey Finds 26% of Patients Wait Two or More Months for Care, AANP NEws (July 12, 2023),
https://iwww.aanp.org/news-feed/two-in-five-americans-report-unreasonable-health-care-wait-times  [https:/
perma.cc/2LG9-BFU2].

92.  See discussion, supra Part I.

93. See, e.g., Viral Infections, Care Instructions, KAISER PERMANENTE, https://healthy.kaiserpermanente.
org/health-wellness/health-encyclopedia/he.viral-infections-care-instructions.abn3526  [https://perma.cc/226T-
L7C8] (last visited Jan. 14, 2026).

94. Jacobs et al., supra note 66, at 211 (“Without primary care, minor illnesses can evolve into chronic
conditions . . . .”); Dallas J. Smith, Anastasia Lambrou & Pragna Patel, SARS-CoV-2 Rebound with and Without
Use of COVID-19 Oral Antivirals, 72 MORBIDITY & MORTALITY WKLY. REP. 1357, 1363 (2023) (“Early recom-
mended antiviral treatment prevents hospitalizations and deaths among patients with mild-to-moderate COVID-
19 who are at risk for severe disease.”); Evan J. Zasowski et al., A Systematic Review of the Effect of Delayed
Appropriate Antibiotic Treatment on the Outcomes of Patients with Severe Bacterial Infections, 158 CHEST 929,
929 (2020) (“Avoiding delayed appropriate therapy is essential to reduce mortality in patients with severe bacte-
rial infections.”).

95. See Debra Kane Hill & Richard F. Cahill, Telephone Triage and Advice: Patient Safety Strategies,
DRrs. Co., https://www.thedoctors.com/articles/telephone-triage-and-advice-patient-safety-strategies/ [https://
perma.cc/9AUW-XGRW] (last visited Jan. 14, 2026).

96. HMO, PPO, POS, EPO & HDHP: What's the Difference, AETNA, https://www.aetna.com/health-
guide/hmo-pos-ppo-hdhp-whats-the-difference.html [https://perma.cc/996J-2BEF] (last visited Jan. 14, 2026).

97. Id.
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PCP appointment wait times have lengthened in recent decades because
primary care capacity has not kept up with an overall increase in patient demand
for care, particularly among older adults.?® Increased demand is attributable in
part to the Affordable Care Act, which enabled more Americans to gain insur-
ance coverage for primary care visits.*® In addition, the population has aged, and
older people have more complex and frequent medical needs.'®

B. Health Care Fragmentation Resulting from PCP Access Barriers

How have patients responded to the PCP appointment wait time phenome-
non? Some individuals forego necessary care altogether.’®® Others needlessly
visit emergency rooms. %2 According to one survey, three out of four respondents
believed that it was easier to visit an emergency room than to get a PCP appoint-
ment.1% Yet, emergency rooms are an extremely expensive care source, costing
on average over $2,400 per visit.'%*

Contemporary patients can also turn to new sources of primary care ser-
vices that have emerged to fill existing gaps.'% These include urgent care centers,
retail clinics, and direct-to-consumer telemedicine platforms.X®® Thus, patients
may receive care on different occasions from a variety of sources, opting for the
most convenient source each time.%” There is much to be said for being able to
access a visit within hours of developing symptoms, and often patients obtain
good care.'% But care fragmentation can be problematic for reasons explained
below in Part 111.1%° The proliferation of DIY at-home testing that does not in-
volve clinicians at all also raises concerns about patient welfare.*1°

Long PCP appointment wait times are also associated with another form of
fragmentation. Patients with financial means increasingly opt for concierge med-
icine or direct primary care, in which each PCP cares for a small panel of

98. AMA President Sounds Alarm on National Physician Shortage, AM. MED. Ass’N (Oct. 25, 2023),
https://www.ama-assn.org/press-center/press-releases/ama-president-sounds-alarm-national-physician-shortage
[https://perma.cc/S3SZ-LM9U].

99. Rosenthal, supra note 86.

100. GLOBALDATA, supra note 50, at viii.

101. Ilana Yurkiewicz, Why It Takes Forever to Get a Doctor’s Appointment, TIME (Sep. 12, 2023, at 14:00
ET), https://time.com/6313270/doctors-overworked-patients-access/ [https://perma.cc/7TR7T-HTAU] (“Patients
who can’t get appointments navigate their own lose-lose options: they try to self-manage medical concerns . . ..”).

102. Id.

103. Kharraz, supra note 22.

104. Hope Schwartz et al., Emergency Department Visits Exceed Affordability Threshold for Many Con-
sumers with Private Insurance, PETERSON-KFF HEALTH Sys. TRACKER (Dec. 16, 2022), https://www.healthsys-
temtracker.org/brief/femergency-department-visits-exceed-affordability-thresholds-for-many-consumers-with-
private-insurance/ [https://perma.cc/74SC-XSYR] (“Large employer plan enrollees’ emergency department vis-
its cost $2,453, on average, with enrollees responsible for $646 in out-of-pocket costs.”).

105. See infra Subsections 11.B.1-3.

106. See infra Subsections 11.B.1-3.

107. See infra Subsections 11.B.1-3.

108. See infra Subsections 11.B.1-3.

109. Seeinfra Part IlI.

110. Dwoskin et al., supra note 31.
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patients.!'! These models require retainer fees but promise patients a far greater
degree of responsiveness from their PCPs.*? Individual patients, therefore, enjoy
greater continuity of care and timelier first contact access to care.!'® At the same
time, these models raise health equity concerns as their availability depends on
patients’ financial resources.!*

1. Urgent Care Centers

Urgent care centers are flourishing in the United States.'> The American
Academy of Urgent Care Medicine defines urgent care medicine as “the provi-
sion of immediate medical service offering outpatient care for the treatment of
acute and chronic illness and injury.”*'® According to the Urgent Care Associa-
tion (“UCA”), as of November 2025, there were 15,239 urgent care centers
across the nation,!*’ though approximately half are concentrated in ten densely
populated states, such as California, Florida, and Texas.!*® Consequently, indi-
viduals in rural and other sparsely populated areas may have difficulty locating
urgent care facilities.!*®

The UCA has established a certification program that details what staffing
and capacities certified urgent care centers must have.'?® The UCA describes
certified urgent care centers’ requirements as follows:

[their] capabilities must include X-ray (chest X-ray, c-spine, long

bone films, abdomen and extremities) laboratory and EKG. Certified

centers must have designated exam rooms, treatment rooms, radiol-

ogy rooms and laboratories. Emergency equipment supplies and

medications must be stocked for both adult and pediatric populations,

111. Seeinfra Subsection 11.B.5.

112. Portman & Romanow, supra note 36, at 3.

113. Id.at5.

114. Id. at 27.

115. Joshua Lefcowitz, Valuation of Urgent Medical Care Centers in U.S., 19 VALUATION STRATEGIES 14,
16 (2016).

116. Welcome to the AAUCM, AM. ACAD. URGENT CARE MED., https://faaucm.org/ [https://perma.cc/TFZ3-
MSQ6] (last visited Jan. 18, 2026).

117. Urgent Care Association Numbers, URGENT CARE AsS’N, https://urgentcareassociation.org/ [https://
perma.cc/39MN-WDD7] (last visited Jan. 14, 2026).

118. How Many Urgent Care Centers Are in Each U.S. State?, DEFINITIVE HEALTHCARE (June 30, 2025),
https://www.definitivehc.com/resources/healthcare-insights/us-urgent-care-centers-by-state [https://perma.cc/M
8JP-ZQ7F]; URGENT CARE ASSOCIATION, URGENT CARE INDUSTRY WHITE PAPER: THE ESSENTIAL NATURE OF
URGENT CARE IN THE HEALTHCARE ECOSYSTEM POST-COVID-19, at 6-7 (2023), https://urgentcareassociation.
org/wp-content/uploads/2023-Urgent-Care-Industry-White-Paper.pdf [https://perma.cc/U97S-HRB6] [hereinaf-
ter UCA Whitepaper].

119. Alan A. Ayers, Successful Site Selection in Urgent Care, J. URGENT CARE MED. (Feb. 1, 2018), https://
www.jucm.com/successful-site-selection-urgent-care/ [https://perma.cc/E6TQ-5WXY] (asserting that urgent
care gravitates “toward the more affluent suburbs of larger cities”).

120. UCA Certification Types, URGENT CARE ASS’N, https://urgentcareassociation.org/wp-content/uploads/
UCA-Certifcation-Types-Grid-20FEB2024.pdf [https://perma.cc/QV6U-WKET] (last visited Jan. 14, 2026);
UCA Whitepaper, supra note 118, at 11.
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and the center’s Medical Director must have an unrestricted license.

Certified centers must accept walk-ins during all hours.*?!

In addition, the UCA offers accreditation to “recognize Urgent Care centers
that meet specific quality, safety and scope of service standards” so that centers
can be both certified and accredited.!?> The National Urgent Care Center Ac-
creditation classifies urgent care centers into four levels, based on their staffing
and the scope of services they provide.'?®

The out-of-pocket cost of an urgent care visit varies widely based on factors
including location, the services rendered, the clinician, and insurance cover-
age.'?* An article in Forbes Advisor indicates that obtaining up to 5 stiches costs
approximately $150, an EKG costs about $109, and a visit for a urinary tract
infection costs $142, though insurance generally covers at least part of the
charges.!?®

Urgent care centers are commonly staffed by physician assistants and nurse
practitioners and do not have a physician regularly present.!?® Only a few states
have enacted laws that govern staffing at urgent care centers.!?’ For example,
Arizona requires that urgent care centers without a physician on-site post a sign
in the waiting room indicating the absence of a doctor.1?® New Hampshire re-
quires only the presence of one “licensed practitioner,” which is defined to in-
clude doctors, physician assistants, and advanced practice registered nurses,
among others.*?°

121.  UCA Whitepaper, supra note 118, at 11.

122. Id.at21.

123. Classification of Urgent Care Centers, NAT’L URGENT CARE CTR. ACCREDITATION, http://ucaccredi-
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DS].
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urgent-care-center [https://perma.cc/AV6E-2MLU]; Evolving Decision Support for PAs, NPs, and the Rise of
Urgent Care, WOLTERS KLUWER (Sep. 12, 2022), https://www.wolterskluwer.com/en/expert-insights/evolving-
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Most states do not issue state licenses for urgent care centers and allow
them to operate under physicians’ or hospital licenses.™** Consequently, these
facilities are subject to limited oversight by state departments of health.13!

2. Retail Health Clinics

Retail health clinics (“RHC”) are “in-store clinics that provide health care
and treat minor illnesses and injuries.”*3? RHCs are often found in pharmacies,
grocery stores, and discount or mass merchandise stores such as Target.'*® Retail
clinics can be staffed by advanced practice clinicians such as nurse practitioners
and physician assistants with remote supervision by a licensed physician.***
They must be able to provide basic laboratory services on-site but do not perform
imaging or suturing.**®

As of July 2024, there were 1,733 RHCs in forty-three states, typically lo-
cated in large metropolitan areas, while in 2023 there had been 1,801.1% During
the intervening year, both Walmart and Walgreens closed dozens of RHCs for
financial reasons.®*” Ninety-six percent of RHCs are located in urban rather than
rural areas because they can be more profitable in cities.'38

RHC visits often cost less than care at other types of facilities.!3® According
to one analysis of claims for ten common diagnoses, on average, RHCs submitted
claims that were $38 lower than those submitted by urgent care centers, $471
lower than physician offices’ claims, and $746 lower than emergency room
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HEALTHCARE FIN. (May 15, 2024, at 12:18 CT), https://www.healthcarefinancenews.com/news/retail-clinic-fail-
ures-show-collaboration-may-work-better-competition [https://perma.cc/WL6L-CCIP].

138. Id.

139. Lagasse, supra note 136.
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claims.**° As one example, Northern California’s Sutter Walk-In Care advertises
the following prices on its website for people paying out of pocket: “Standard
visit: ﬁ\{)proximately $192; Vaccines: Approximately $50 to $288; Screenings:
$99.”

Like urgent care centers, RHCs are generally exempt from state licensure
requirements and regulatory oversight.1*? Only a handful of states have imple-
mented licensing regulations.*3

3. Direct-to-Consumer Telemedicine

Instead of visiting a clinician in person, some patients opt to remain in the
comfort of their own homes and to access care through telemedicine.** Tele-
medicine is the use of “telecommunications technologies to support the delivery
of . .. medical, diagnostic and treatment-related services usually by doctors.”**

In the wake of the COVID-19 pandemic, most physician practices devel-
oped telemedicine capabilities.**® A 2023 American Medical Association report
states that over 74% of physicians work in practices that offer telehealth, but only
a small percentage of appointments are conducted by videoconference or audio-
only technology (seven and five visits per week respectively).**’

Patients with overscheduled PCPs may have to wait for telemedicine ap-
pointments even though they are foregoing in-person visits.**® Consequently,
some patients who want immediate care turn to third party telemedicine provid-
ers that offer remote services similar to those available at RHCs.!*® Costco,

140. Id.

141. Walk-In Care, SUTTER HEALTH, https://www.sutterhealth.org/services/primary/walk-in-care-cost-
health-plans [https://perma.cc/ANUA-ADS3] (last visited Jan. 14, 2026).

142. SOLOMON ET AL., supra note 127, at 8.

143. ARIz. ADMIN. CODE R9-10-101.158, R9-10-102.A.16 (2022); MASS. GEN. LAWS ANN. ch. 111, §§ 51
(2021), 52 (2015); N.H. REV. STAT. ANN. § 151:2(1)(d) (2023); 216 R.I.C.R. § 40-10-3.3.A(2), (11), § 40-10-
3.4.1(A) (LexisNexis 2022).

144. Fran Kritz, Would You Try Costco Virtual Healthcare? What to Know About Retailer-Sponsored Tele-
health, VERYWELL HEALTH (Jan. 2, 2024), https://web.archive.org/web/20250320145907/https://www.very
wellhealth.com/major-retailers-offer-dtc-telehealth-8418818 [https://perma.cc/ZAC4-BHCG].

145.  Telehealth, Telemedicine, and Telecare: What’s What?, FCC, https://www.fcc.gov/general/telehealth-
telemedicine-and-telecare-whats-what [https://perma.cc/LN5D-5Z8E] (last visited Jan. 14, 2026); see also Laura
C. Hoffman, Reconnecting the Patient: Why Telehealth Policy Solutions Must Consider the Deepening Digital
Divide, 36 J.L. & HEALTH 1, 6-7 (2022) (defining telehealth and telemedicine).

146. CARoL K. KANE, AM. MED. ASS’N, TELEHEALTH IN 2022: AVAILABILITY REMAINS STRONG BUT
ACCOUNTS FOR A SMALL SHARE OF PATIENT VISITS FOR MOST PHYSICIANS 1 (2023), https://www.ama-assn.
org/system/files/2022-prp-telehealth.pdf [https://perma.cc/SDB8-WXL4]; Michael Anne Kyle, Renuka Ti-
pirneni, Nitya Thakore, Sneha Dave & Ishani Ganguli, Primary Care Access During the COVID-19 Pandemic:
A Simulated Patient Study, 36 J. GEN. INTERNAL MED. 3766, 3766 (2021).

147. KANE, supra note 146.

148. Gillian Singer, How Long to Wait for a Telehealth Appointment: Here’s What to Know, EVERLYWELL
(Mar. 20, 2023), https://www.everlywell.com/blog/virtual-care/how-long-to-wait-for-a-telehealth-appointment/
[https://perma.cc/9XU2-T83Y] (“If only a few providers are available or if many people are requesting telehealth
appointments simultaneously, the wait times can be longer.”).

149. Kiritz, supra note 144.
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Walgreens, GNC, Walmart, CVS and Amazon Clinic have all entered the mar-
ket,™° providing what is known as direct-to-consumer (“DTC”) telemedicine.!>
Telemedicine visits can cost as little as $29 at Costco.'®? A provider called
Family Urgent Care states on its website that patients without insurance coverage
can expect to pay between $40 and $90 per virtual visit on average.*®®> Many of
the retailers listed above do not accept insurance for telemedicine visits.*>*
DTC telemedicine can serve patients well if they have simple, discrete
needs such as obtaining Paxlovid for COVID-19.1%° However, it does not provide
patients with continuous or comprehensive care.!*® In addition, virtual visits do
not allow for physical examinations and on-site lab work, thus raising questions
about the quality of care provided during some telemedicine encounters.™’ Tel-
emedicine is also available only to those who have access to and are facile with
the needed technology.'®® Consequently, it is used disproportionately by
younger, wealthier, urban-dwelling, White individuals.®® Because of its remote
nature, telemedicine has also been criticized for facilitating the perpetration of
fraudulent health care schemes.2® In addition, experts have expressed concern

150. Id.

151. MARK VANDERWERF, NAT’L TELEHEALTH TECH. ASSESSMENT CTR., DIRECT TO CONSUMER (DTC)
TELEMEDICINE 3 (May 2020), https://telehealthtechnology.org/wp-content/uploads/2020/09/Direct-to-Consumer
-DTC-Telemedicine.pdf [https://perma.cc/2NEX-MSZF] (“Direct to Consumer (DTC) Telemedicine is the pro-
vision of healthcare consultations directly to a consumer.”).

152.  Adriel Bettelheim, Costco Joins Retail Push into Primary Care with $29 Telehealth Visits, Ax10s (Sep.
26, 2023), https://www.axios.com/2023/09/26/costco-primary-care-retail [https://perma.cc/U3PD-CUN3].

153.  Abeer Fatima, How Much Does a Telehealth Visit Cost?, FAM. URGENT CARE, https://famurgentcare.
com/blog/how-much-does-telehealth-virtual-visit-cost/ [https://perma.cc/2QHG-AB7Z] (last visited Jan. 18,

2026).
154. Kiritz, supra note 144.
155. Id.

156. Robert S. Huckman, Vivian S. Lee & Bradley R. Staats, Retailers and Health Systems Can Improve
Care Together, HARV. Bus. Rev. (Mar.—April 2024), https://hbr.org/2024/03/retailers-and-health-systems-can-
improve-care-together [https://perma.cc/42K5-A6AC]. See supra Subsection II.A.1 for discussion of the im-
portance of care continuity, comprehensiveness, and coordination.

157. Julia Shaver, The State of Telehealth Before and After the COVID-19 Pandemic, 49 PRIMARY CARE
CLINICAL OFF. PRAC. 517, 522-23 (2022) (discussing studies that found that direct-to-consumer telemedicine
patients “may be more likely to receive inappropriate antibiotics than when seen in face-to-face care and are less
likely to receive an appropriate rapid strep test for evaluation of pharyngitis™); Todd Shryock, Telemedicine Still
Popular with Patients, but There Are Concerns, MED. ECONs. (Sep. 16, 2022), https://www.medicaleconom-
ics.com/view/telemedicine-still-popular-with-patients-but-there-are-concerns [https://perma.cc/FZ7X-E8AR].

158. Shryock, supra note 157.

159. Hoffman, supra note 145, at 14-20; Tara Jain & Ateev Mehrotra, Comparison of Direct-to-Consumer
Telemedicine Visits with Primary Care Visits, 3 JAMA NETWORK OPEN, Dec. 8, 2020, at 3E; Shaver, supra note
157, at 521, 526.

160. Katrice Bridges Copeland, Telemedicine Scams, 108 lowA L. REV. 69, 69 (2022); Chinelo Diké-Minor,
Be Careful What You Wish for: An Overreliance on Telemedicine Could Harm Health Equity, 33 ANNALS
HEALTH L. & LIFE Scis. 137, 158 (2024) (“Telemedicine fraud schemes combine the complexity of most health
care fraud schemes with other difficulties that make these schemes more difficult to investigate and prose-
cute . ...”); OFF. INSPECTOR GEN., U.S. DEP’T HEALTH & HUM. SERVS., SPECIAL FRAUD ALERT: OIG ALERTS
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CoMPANIES 1 (2022), https://oig.hhs.gov/documents/root/1045/sfa-telefraud.pdf [https://perma.cc/EH2F-LR
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about a dearth of applicable regulations, especially with respect to telemedicine
providers’ ability to prescribe controlled substances.!6!

4. DIY Testing

At-home tests have long been available for conditions such as pregnancy,
diabetes, COVID-19, and many more.'®? But the Washington Post reported that
a “new world of DIY testing is changing the relationship between physicians and
patients, allowing peogle .. . to bypass the doctors [sic] office and take medical
tests on their own.”'®* Silicon Valley start-up companies are offering tests for
menopause, food allergies, thyroid and testosterone levels, ADHD, and even sex-
ually-transmitted diseases.*®*

For their part, physicians question the validity and accuracy of some of
these tests.’®® Moreover, many tests are not subject to regulation by the Food and
Drug Administration,®® though the agency is working to broaden its authority
over laboratory tests.'®” In addition to DIY testing, some patients are turning to
DIY treatments such as dietary changes and supplements and are avoiding phy-
sicians’ offices altogether.'®® As appointment wait times lengthen and patients
become increasingly frustrated, the DIY trend may well grow.

5. Concierge Medicine and Direct Primary Care

Patients who become dissatisfied with appointment wait times and lack of
attentiveness from their PCP offices may opt for two “membership models” of
care if they can afford them: concierge practices and direct primary care.®® Con-
cierge patients pay fees that can range from $1,200 to $10,000 or more a year in

161. Kaitlin Campanini, “TikTok Told Me I Have ADHD ”: Regulatory Outlook for the Telehealth Revolu-
tion, 18 WASH. J.L. TECH. & ARTS 41, 41 (2023) (“This paper argues that the Drug Enforcement Administration’s
(‘DEA”) sparse regulatory structure for telehealth companies has fostered an environment where ADHD tele-
health companies prescribe controlled substances with impunity.”); Teresa Carr, Amid Regulatory Gaps, Tele-
health Prescribers Flourish, UNDARK (Nov. 1, 2023), https://undark.org/2023/11/01/telehealth-drugs/ [https:/
perma.cc/DT5R-L6US] (“Congress could update laws so that telehealth platforms are subject to the same regu-
lations as drug companies [sic] marketing and promotion.”); Laura C. Hoffman, Shedding Light on Telemedicine
& Online Prescribing: The Need to Balance Access to Health Care and Quality of Care, 46 Am. J.L. & MED.
237, 251 (2020) (calling upon the “the federal government to provide national regulation on DTC telemedicine
companies” and noting that “[t]he variety of state laws complicate” the problems of “overprescribing and inap-
propriate prescribing”).

162. At-Home Medical Tests, MEDLINEPLUS (Sep. 10, 2024), https://medlineplus.gov/lab-tests/at-home-
medical-tests/ [https://perma.cc/JV3D-4W95].

163. Dwoskin et al., supra note 31.

164. Id.
165. Id.
166. Id.

167. Rachel Roubein & Daniel Gilbert, FDA Moves to Regulate Some Tests It Says May Be Unreliable,
WASH. POST (Apr. 29, 2024), https://www.washingtonpost.com/health/2024/04/29/fda-lab-developed-test-med-
ical/ [https://perma.cc/M785-EJYG].

168. Dwoskin et al., supra note 31.

169. Craig Konnoth, Health Information Equity, 165 U. PA. L. Rev. 1317, 1332-33 (2017) (“Many of the
richest individuals rely on ‘concierge medicine.””).
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return for much greater access to their PCPs.1’® Unlike traditional PCPs who may
have upwards of 2500 patients, concierge doctors average a patient panel of ap-
proximately 450.17* Consequently, patients can expect same-day or next-day ap-
pointments that are as long as necessary, along with after-hours access through
phone calls, texting, or email.}"

Concierge practices are a growing phenomenon.” It is difficult to find data
about the precise number of concierge offices in the United States, but a 2021
publication estimated that the figure was 12,000.1"* Many concierge practices
bill patients’ insurance plans for services, so their income consists of both mem-
bership fees and insurance payments.t”

A newer and less expensive version of concierge medicine is direct primary
care (“DPC™).1® Like concierge practices, DPC physicians charge patients
monthly membership fees in lieu of fee-for-service charges, but they typically do
not bill insurers in order to avoid administrative costs and burdens.'’” According
to a 2022 study, the average monthly DPC fee is $77.18 In return, patients enjoy

170. Brian Eastwood, What Is Concierge Medicine? How Does It Improve Outcomes?, HEALTHTECH (Dec.
27, 2022), https://healthtechmagazine.net/article/2022/12/concierge-medicine-creates-better-patient-outcomes-
perfcon [https://perma.cc/A3KD-5N25] (stating that fees can exceed $20,000 annually); Dawnielle Robinson-
Walker, What Is Concierge Medicine and Is It Worth the Price Tag?, FORBES (May 18, 2023, at 12:41 CT),
https://iwww.forbes.com/health/healthy-aging/concierge-medicine/ [https://perma.cc/5W82-4GKL].

171. Jeffrey Carr, Five Compelling Trends to Watch for in 2024 with Concierge Medicine and Healthcare
Membership Models, WoRLDCLINIC (Jan. 14, 2024), https://worldclinic.com/blog/concierge-medicine-trends/
[https://perma.cc/7T95-5MEP].

172. Eastwood, supra note 170; Robinson-Walker, supra note 170.

173. Terry Bauer, Concierge Medicine Set to Soar in 2024, MeD. ECON. (Jan. 5, 2024), https://www.medi-
caleconomics.com/view/concierge-medicine-set-to-soar-in-2024 [https://perma.cc/7DJL-JFCS].

174. Michelle Konstantinovsky, Many Doctors Are Switching to Concierge Medicine, Exacerbating Physi-
cian Shortages, Sci. Am. (Oct. 19, 2021), https://www.scientificamerican.com/article/many-doctors-are-switch-
ing-to-concierge-medicine-exacerbating-physician-shortages/ [https://perma.cc/9UAN-27PS].

175. Direct Primary Care, AM. ACAD. FAM. PHYSICIANS, https://www.aafp.org/family-physician/practice-
and-career/delivery-payment-models/direct-primary-care.html [https://perma.cc/VF57-A4D8] (last visited Jan.
15, 2026).

176. Id.

177. FRITZ BUuscH, DUSTIN GRZESKOWIAK & ERIK HUTH, SOC’Y OF ACTUARIES, DIRECT PRIMARY CARE:
EVALUATING A NEW MODEL OF DELIVERY AND FINANCING 12 (2020). https://www.soa.org/49c889/globalassets/
assets/files/resources/research-report/2020/direct-primary-care-eval-model.pdf [https://perma.cc/A3H9-T935];
Glenn E. Chappell, Health Care’s Other “Big Deal”: Direct Primary Care Regulation in Contemporary Ameri-
can Health Law, 66 DUKE L.J. 1331, 1334 (2017) (stating that in direct primary care “patients pay a periodic—
usually monthly—flat-rate fee for all or most of their primary medical care, usually without insurer involve-
ment”).

178. LeilaC. Tou, Shereen J. Jeyakumar, Taha A. Siddiqui, Srekar Ravi & Nirmala Prakash, Understanding
Patient Perceptions Towards Direct Primary Care: A Focus Group Study, J. PATIENT EXPERIENCE, Aug. 2022,
at 1; see also BUSCH ET AL., supra note 177, at 14 (reporting monthly fees of $65 for adults ages 19-24, $85 for
seniors, and $150 per family); Answers to Six Common Questions about Direct Primary Care, QUICK TIPS (Oct.
28, 2025), https://www.aafp.org/pubs/fpm/blogs/inpractice/entry/dpc-fags.html [https://perma.cc/A8FQ-YJ4A]
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same day or next-day appointments, thirty-to-sixty-minute appointment slots,
and an ability to communicate with their physicians after hours."®

DPC practices have somewhat larger patient panels than concierge doctors,
ranging from four hundred to eight hundred, by one estimate.'®® According to
some experts, there are well over two thousand direct primary care practices in
the country, but this number is far lower than that of concierge medicine provid-
ers.181 It thus may be difficult for many patients to locate DPC physicians.’®2 The
number of DPC practices may be relatively small because it can be difficult for
DPC physicians to maintain profitable practices given their relatively modest
fees and the absence of insurance payments. 183

Beyond lower subscription fees and larger patient loads, there are other dif-
ferences between DPC and concierge practices. One commentator asserts that
unlike DPC, concierge medicine tends “to focus on ‘premium’ services, such as
vascular scans, ‘executive’ lab panels, extended office visits, and even going
along with patients to specialist visits.”'3* Researchers have found that some of
the services routinely included in executive é)hysicals are of low value or appro-
priate only for subpopulations of patients.8

Note that patients in both membership models need to maintain health in-
surance to cover specialists, hospitalizations, and other services that DPC and
concierge physicians do not offer.’®® They thus must pay both health insurance
premiums and subscription fees.'8” For patients who can afford the fees and value
the access and attention that membership practices provide, the payments can be
a good investment.'8 But they may be out of reach for individuals with modest
incomes.'® According to a 2020 report, 22% of those in the top 1% of income

179. Gina Roberts-Grey, Direct Primary Care (DPC): A Consumer’s Guide to This Payment Model,
GOODRX (May 21, 2024), https://www.goodrx.com/insurance/alternative/direct-primary-care [https://perma.cc/
B6BH-RKYM].

180. Lamberts, supra note 35.
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tients—Without Insurance, CBS NEws (Oct. 28, 2025), https://www.cbsnews.com/news/direct-primary-care-
treat-patients-without-insurance/ [https://perma.cc/J6CH-D5BP] (stating that there are nearly 3,000 DPC prac-
tices in the United States); BUSCH ET AL., supra note 177, at 79 (“Unfortunately, the DPCMM model of care
remains in its infancy more than ten years after its initial development.”); Jennifer Nelson, The Evolution of
Direct Care and Concierge Medicine, MEDSCAPE (Nov. 1, 2023), https://www.medscape.com/viewarticle/99
7969 [https://perma.cc/V67J-XATT7]; see supra note 174 and accompanying text.

182. See supra note 181 and accompanying text.

183. Eyal Press, The Moral Crisis of America’s Doctors, N.Y. TIMES (July 14, 2023), https://www.ny-
times.com/2023/06/15/magazine/doctors-moral-crises.html [https:/perma.cc/M9XA-68C2].

184. Lamberts, supra note 35; see also Direct Primary Care, supra note 175 (indicating that concierge
medicine practices offer “in-depth physical exam[s] and screenings” and “[c]ater to higher income populations™).

185. Deborah Korenstein, Maha Mamoor & Peter B. Bach, Preventive Services Offered in Executive Phys-
icals at Top-Ranked Hospitals, 322 JAMA NETWORK 1101, 1102 (2019), https://www.ncbi.nlm.nih.gov/pmc/ar-
ticless/PMC6749532/ [https://perma.cc/RXT6-BO9VV] (“Services with insufficient evidence designations by
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earners participate in concierge medicine, while fewer than 10% of middle and
lower-income adults do s0.2%° The emerging model of retainer fees for attentive
primary care thus could lead to significant inequities based on income and soci-
oeconomic status.%

One patient relates the following relevant experience:

I liked my primary care doctor but because I had to wait so long to

get an appointment with her, when | was sick, | would go to urgent

care. | would only see her for my yearly check-up. . . . Eventually, |

got a letter from her practice saying she was going into concierge

medicine. You could get same-day appointments, longer appoint-

ments that started on time, and reach her by phone, email, or text.

But it was $2,000 a year to join the program, so | opted out and don’t

currently have a primary care doctor.>%

A growing trend of primary care physicians shifting to concierge or direct
primary care models in which they care for fewer patients will further exacerbate
primary care workforce shortages and, in turn, long wait times for patients who
do not participate in these models.1%

I1l. THE CONSEQUENCES OF LONG PRIMARY CARE WAIT TIMES

Long wait times and the care fragmentation that is associated with them can
have practical, ethical, and legal consequences. At times, postponement may al-
low many medical problems to resolve on their own and spare patients the burden
and expense of unneeded care.'®* But in many other cases, long wait times have
cost, quality, access, and equity implications and can potentially lead to medical
malpractice and discrimination litigation.

A. Spending, Quality, Access, and Equity

Spending, quality, and access are the “iron triangle” of health care.’® An-
other core theme in health policy is equity.'®® Underlying the “iron triangle” is
the notion that spending containment, quality, and access can be in tension with
each other.*®” In order to enhance one, such as quality or access, at least one other

190. NPR, ROBERT WOOD JOHNSON FOUND. & HARV. T.H. CHAN SCH. OF PUB. HEALTH, LIFE EXPERIENCES
AND INCOME INEQUALITY IN THE UNITED STATES 11 (2020), https://www.hsph.harvard.edu/horp/wp-content/up-
loads/sites/94/2020/01/Income-inequality-report-topline_January2020.pdf [https://perma.cc/9SPJ-9M45].
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194. See, e.g., Viral Infections, Care Instructions, supra note 93.

195. Erin C. Fuse Brown, Matthew B. Lawrence, Elizabeth Y. McCuskey & Lindsay F. Wiley, Social Sol-
idarity in Health Care, American Style, 48 J.L. MeD. & ETHICS 411, 423 (2020); Aaron Carroll, The “Iron Tri-
angle” of Health Care: Access, Cost, and Quality, JAMA F. (Oct. 3, 2012), https://jamanetwork.com/channels/
health-forum/fullarticle/2760240 [https://perma.cc/G2ZT-KLW9]; see supra note 39 for alternative ways to
frame the core values of health care.

196. CLARK ET AL., supra note 37, at 2; Alicia Fernandez & Marshall H. Chin, Keep Your Eyes on the
Prize—Focusing on Health Care Equity, 390 NEw ENG. J. MED. 1733, 1733 (2024).

197. van der Goes et al., supra note 37, at 335.
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may be compromised—e.g., reducing spending.!*® In other words, when one an-
gle in a triangle grows, another shrinks.!®® There are exceptions, however. Re-
ducing expenditures on low-value care, for example, can also enhance quality,
access, and equity.?®® Long PCP wait times, by contrast, can undercut all four
attributes simultaneously.?!

1. Spending

Patients who opt for urgent care, retail health clinics, or DTC telemedicine
in lieu of waiting weeks for an appointment with their PCP do not necessarily
pay more for their care.?? In fact, in some cases, they pay less.?%®

But some individuals who are told to wait too long for a PCP appointment
simply forego care.?%* When patients neglect symptoms, they may allow medical
problems to fester and intensify and ultimately require costly care that could have
been avoided.?®® Moreover, primary care has the potential to reduce spending
long term by providing preventive care, monitoring chronic diseases, and coor-
dinating care when patients see different specialists.?%® One study examined the
records of five million VA patients over four fiscal years (2016-19).2%" It con-
cluded that a first primary care visit was associated with an average saving of
$3,976, and each subsequent in-person visit saved on average $721 per patient
per year.2% These benefits are lost when patients do not establish a relationship
with a PCP and obtain ongoing care.?*®

Some patients who feel they cannot wait for PCP appointments visit emer-
gency rooms unnecessarily, and doing so is an expensive proposition.?'® Accord-
ing to one source, 25% of emergency room visits cost patients over $3,000 with-
out insurance, and patients with insurance on average, pay $646 out of pocket
for an emergency room visit in addition to the insurer’s payment.?** Individuals
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207. 1d. at5 (noting that “an increase in PC use was associated with decreases in avoidable hospitalizations
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210. Patient Price Information List, CLEVELAND CLINIC, https://my.clevelandclinic.org/-/scassets/files/
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who appropriately visit emergency rooms because they could not obtain prompt
PCP appointments when their symptoms were less severe likewise pay high fees
that could have been avoided.?!?

A growing phenomenon is freestanding emergency departments
(“FSED”).?'® These licensed facilities may be either associated with hospitals or
operated independently and owned by individuals or entities.?'* Patients often
find that they have shorter wait times in FSEDs and that these facilities are lo-
cated closer to home.?%® In 2022, there were 841 FSEDs in the United States.?%5
The cost of treatment at FSEDs is comparable to the cost of standard emergency
department care.?!’

There is some evidence that retail clinics also contribute to increased spend-
ing.?!® In some cases, they are so convenient that patients visit them for low-
acuity conditions such as viral sinusitis for which they would not have otherwise
sought medical attention.?!® Because they have sought care, such patients may
receive antibiotic prescriptions that do not help their viral infections, cause ad-
verse side effects, and exacerbate the problem of antibiotic resistance.??

2.  Quality

Research has shown that the difference between patients with strong PCP
relationships and those without it is measurable.??* One study, for example,
found that patients who lose a longstanding PCP experience a 4% increase in

212. See Mayo Clinic Staff, 7 Signs and Symptoms Not to Ignore, MAYO CLINIC (Feb. 1, 2025), https://
www.mayoclinic.org/healthy-lifestyle/adult-health/in-depth/symptoms-not-to-ignore/art-20045276 [https://
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mortality, 4% increase in emergency room visits, and 3% increase in hospital
admissions.?%2

Yet, many individuals who would like to see their PCPs quickly when they
feel ill are unable to do s0.22® Consequently, they either wait, forego care, or
choose another alternative that may be less desirable.??* Indeed, researchers have
found that Americans’ primary care visit rates have decreased in the past dec-
ade.??® If some patients give up on PCP care, other patients may benefit from
shorter appointment wait times.?2® But this is not necessarily a positive develop-
ment. Most obviously, delaying or relinquishing needed care can cause individ-
uals to suffer complications and get sicker.??’

Furthermore, relying largely or exclusively on PCP alternatives is far from
an optimal approach.??® Obtaining care on a one-time basis from urgent care cen-
ters, retail health clinics, and direct to consumer telemedicine disrupts care con-
tinuity.??® Such providers cannot easily assess patients’ concerns in the contexts
of their general health status and medical histories.?*° Even if they had time to
carefully review patients’ electronic health records, these record systems often
lack interoperability and are inaccessible to new providers.?3!

Patients who do not see a PCP may also fail to receive preventive care and
to enjoy the benefits of care comprehensiveness and coordination.?3? All of these
are associated with favorable health outcomes.?® In the words of one expert:

Rapid-fire visits with a rotating cast of doctors, nurses, or physician

assistants might be fine for a sprained ankle or strep throat. But they

will not replace a physician who tells you to get preventive tests and
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phenomenon that might be partially explained by “use of alternative sources of care”); Sanjula Jain, Deferral of
Primary Care Signals a Troubled Future for Americans’ Health, STAT (Dec. 7, 2022), https://www.statnews.
com/2022/12/07/deferral-primary-care-trouble-americans-health/ [https://perma.cc/56 A5-M8H8] (“Primary care
visits are down 10.3% on average across U.S. cities relative to pre-pandemic levels.”).
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days).
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keeps tabs on your blood pressure and cholesterol—the doctor who

knows your health history and has the time to figure out whether the

pain in your shoulder is from )éour basketball game, an aneurysm, or

a clogged artery in your heart.?3

Experts express significant concerns not only about care fragmentation, but
also about the nature of the care that patients receive from some alternative
sources. An international survey of health care leaders revealed that 70% be-
lieved that the quality of care in retail health clinics is inferior to that available
in primary care offices.?® In addition, a 2018 Pew study concluded that antibi-
otics are overprescribed at urgent care centers.?*® Doctors also have quality con-
cerns about DIY testing.?%’

3. Access and Equity

By definition, long appointment wait times translate into diminished access
to traditional primary care.?®® Existing barriers likewise undercut equity.?° Fi-
nancially disadvantaged people may have less access to PCP alternatives that can
provide prompt medical attention.?*® They often live in rural or poor areas with
no nearby urgent care or retail clinic facilities and may not have the needed tech-
nological infrastructure to use telemedicine.?*! In addition, they may not be able
to afford direct primary care or concierge doctors’ membership fees.?4?

Another equity concern is that appointment scarcity can lead to unlawful
discrimination.?*® There is evidence that some physician offices discriminate
against people from minority or minoritized racial and ethnic groups when sched-
uling appointments.?** Researchers from Tulane University recruited seven ra-
cially diverse individuals to call 800 Texas primary care offices for appointments
using fabricated names that clearly indicated that the caller was White, Black, or
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half] voiced concerns about the difficulty of tracking patients who use retail clinics over time along with chal-
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Hispanic.2*® The researchers found that individuals who were perceived as Black
were 44% more likely to be asked about their insurance status than White indi-
viduals, and Hispanic individuals were 25% more likely to be asked about insur-
ance than White individuals.?*® In addition, patients in racial minority groups had
to wait a larger number of days than White patients for their appointments.2*” On
average, patients who were thought to be White were given appointments that
were 8.6 days away, patients who seemed to be Black were scheduled for ap-
pointments in 12.2 days, and those presumed to be Hispanic had an 11.2 day wait
time.2*® A 2021 study by the Urban Institute found that African American pa-
tients felt they had difficulty scheduling medical appointments.?4°

Medicaid patients mag/ also face longer wait times for appointments than
privately insured patients.>>® According to one study, on average, Medicaid pa-
tients waited 1.3 days longer for scheduled appointments than other patients.>*
This disparity is not surprising because Medicaid pays physicians less for ser-
vices than Medicare and commercial insurance do, and thus PCP offices may
deprioritize patients with this form of public insurance.??

B. Legal Implications

Appointment delays create two different legal vulnerabilities for physi-
cians. First, if patients are harmed because they did not receive timely PCP ap-
pointments and were not advised to seek immediate care from another source,
they may bring medical malpractice claims.?5® Second, if members of minority
groups or patients on Medicaid experience longer wait times than others, they
may allege unlawful discrimination.?%*
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Karin V. Rhodes, Auditing Access to Specialty Care for Children with Public Insurance, 364 NEw ENG. J. MED.
2324, 2324 (2011) (“We found a disparity in access to outpatient specialty care between children with public
insurance and those with private insurance.”).
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1. Medical Malpractice

Excessively long appointment wait times may not only harm patients, but
also can expose physicians to medical malpractice claims.?® Patients who must
wait many weeks for an appointment may fail to obtain timely treatment for acute
conditions or referrals to specialists.?®® They may not take the initiative to seek
care elsewhere or incorrectly interpret the scheduler’s lack of urgency as an in-
dication that they do not require immediate care.?%” According to a 2023 survey
by the American Association of Nurse Practitioners, “nearly half of those who
experienced unreasonable wait times gave up seeking an appointment and did
not receive care.”>®

Medical malpractice claimants must establish four elements in litigation.?*®
These are:

The defendant owes a duty of care to the plaintiff;

The defendant breached that duty through conduct that does not meet the

applicable standard of care;

The plaintiff suffered harm or injury; and

There is a causal link between the injury and the breach of duty.

Extensive research failed to identify any reported cases in which malprac-
tice claims were explicitly linked to appointment wait times.?! Indeed, it would
be challenging for plaintiffs to prevail in such cases even if they suffered harm
because of appointment delays.?6? First, medical malpractice plaintiffs must
prove that they have an existing doctor-patient relationship with the defendant,?®
so new patients seeking first appointments with a PCP have no cause of action.
Second, plaintiffs would need to prove that their PCPs deviated from the standard
of care by failing to provide timely appointments or to advise them to seek care
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elsewhere.?®* It would be difficult to establish what the standard of care is with
respect to scheduling given the national epidemic of excessively long appoint-
ment wait times.2%° In addition, it is possible or even likely that physicians would
successfully assert contributory negligence or assumption of the risk defenses,
claiming that patients with urgent medical needs could have turned to emergency
rooms or other alternatives and chose not to do s0.2%¢

Nevertheless, there are numerous cases in which patients have successfully
sued health care providers for harm resulting from delayed diagnoses.?®’ Fur-
thermore, critics have expressed concern about primary care patients being
routed to call centers when they phone with acute symptoms and being scheduled
for apEointments rather than told to come in immediately or go to an emergency
room.?®8 If patients are not properly triaged, patients at risk of severe health prob-
lems may be neglected.?6°

Missed or delayed diagnoses could result not only directly from long ap-
pointment wait times, but also indirectly from care fragmentation.?’® If patients
visit a variety of care facilities on different occasions, their PCPs may not be
fully informed about their health histories.?’* In the face of care fragmentation,
PCPs must scour electronic health records for visits to urgent care centers or
retail clinics and hope that such information is available electronically.?’? De-
spite the brevity of most PCP visits,?”® doctors should also thoroughly question
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