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FAILURE TO OPT OUT OF THIRD-PARTY RELEASES: YOU MAY 
BE “CONSENSUALLY” WAIVING YOUR RIGHTS 

JOHN EGGMANN* 

 Chapter 11 plans are increasingly including third-party release provi-
sions, preventing non-debtors from bringing claims against other non-debtors 
if agreed to. These sometimes work to protect stakeholders within the bank-
ruptcy estate, such as owners or shareholders of the corporate debtor in bank-
ruptcy, from individual liability when they share an interest with the debtor. 
These releases have increasingly been including an “opt out” clause, where 
if a non-debtor fails to exercise this opt out, their rights and abilities to bring 
forward claims against other non-debtor parties may be impacted. These 
clauses are frequently easy to gloss over or ignore, which brings into question 
whether a creditor who fails to opt out of this release truly consented to a 
release of their claims against third parties. 
 In 2024, the Supreme Court struck down the use of non-consensual third-
party releases in Chapter 11 cases in Harrington v. Purdue Pharma L.P. But 
the Court expressly noted that its opinion did not contain a view on the per-
missibility of consensual third-party releases, nor what qualifies as a consen-
sual third-party release. 
 This Note argues courts should interpret a failure to opt out of a third-
party release as a non-consensual third-party release going forward, which 
would deem consent to a release based on failure to opt out as invalid in light 
of the Court’s decision in Purdue Pharma. This solution is necessary because 
of the absence of protections provided to individual creditors in the context of 
Chapter 11 bankruptcies compared to other litigation vehicles. Further, this 
solution is more aligned with modern contractual principles. 
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I. INTRODUCTION 

While the concept of parties “consenting” to an agreement is familiar 

within many areas of law, its implications in the bankruptcy context have led to 

conclusions that may seem puzzling based on the traditional concept of consent. 

The consent standard in Chapter 11 bankruptcy plan confirmations for third-

party releases has been difficult to apply for courts recently.1 A Chapter 11 plan 

is frequently referred to as a “reorganization” bankruptcy.2 Within this reorgan-

ization, a debtor usually remains “in possession” and may continue to operate 

their business.3 A Chapter 11 plan is proposed and creditors whose rights are 

affected may vote on the plan.4 The plan may be confirmed by the court if the 

required affirmative votes are received.5 These plans become effective and bind-

ing upon creditors within the plan.6  

In bankruptcy courts, Chapter 11 plans are increasingly including third-

party release provisions,7 which prevent a non-debtor party from bringing claims 

against other non-debtor parties.8 This works to allow non-debtors to obtain the 

 

 1. Dorothy Coco, Note, Third-Party Bankruptcy Releases: An Analysis of Consent Through the Lenses 

of Due Process and Contract Law, 88 FORDHAM L. REV. 231, 232 (2019). 

 2. Chapter 11—Bankruptcy Basics, U.S. CTS., https://www.uscourts.gov/services-forms/bankruptcy/ 

bankruptcy-basics/chapter-11-bankruptcy-basics (last visited June 30, 2025) [https://perma.cc/X7KZ-7G57]. 

 3. Id. 

 4. Id. 

 5. Id. 

 6. Jason W. Bank, Nuts and Bolts of Evaluating Third-Party Releases in Chapter 11 Plans, 37 AM. 

BANKR. INST. J. 12, 12 (2018). 

 7. Id. 

 8. Gregory G. Hesse, Scott H. Bernstein & Robert A. Rich, Silence as Deemed Consent to Voluntary 

Third-Party Releases in a Chapter 11 Plan, 30 AM. BANKR. INST. J. 50, 50 (2011). 



EGGMANN.DOCX (DO NOT DELETE) 10/31/2025  1:44 PM 

No. 5] FAILURE TO OPT OUT AS “CONSENSUAL” WAIVER 1891 

protections of the Bankruptcy Code despite not being actual debtors within the 

Bankruptcy Estate.9 The ones receiving this protection are typically stakeholders 

within the estate.10 For example, members of the Sackler family, owners of Pur-

due Pharmaceuticals, agreed to contribute $4.325 billion to fund the bankruptcy 

plan in exchange for being released from all personal liability.11 At the time that 

Purdue filed bankruptcy, the Sacklers and Purdue were defendants in over 3,000 

lawsuits that were seeking an estimated $40 trillion in damages total across the 

lawsuits.12 Purdue’s assets were only evaluated at about $1.8 billion at the time 

of filing.13 

Third-party releases have been used in other contexts to shield solvent non-

debtors from liability for mass torts who have not themselves filed bankruptcy.14 

For example, confirmation of the A.H. Robins reorganization plan shielded many 

alleged tortfeasors from liability in relation to misinforming the public on the 

dangers of a contraceptive device, including Robins’ insurer, members of the 

Robins family, and other members of the organization.15  

Non-debtors may exchange some sort of consideration in order to obtain a 

third-party release in the bankruptcy plan.16 These exchanges may typically con-

sist of cash contributed to the bankruptcy plan in exchange for release of claims 

belonging to the debtor or non-debtor third parties (such as creditors) against 

various non-debtors.17 Increasingly, these releases will include an “opt out” 

clause, where if a non-debtor fails to opt out of the release, it will impact their 

rights and abilities to bring forward claims against other non-debtor parties.18 

Creditors often gloss over or ignore these plan releases,19 which raises the ques-

tion of whether they have truly “consented” to release all of their claims against 

third parties when they may be unaware of the release’s inclusion in the plan.  

In June 2024, the U.S. Supreme Court held the bankruptcy code does not 

allow non-consensual third-party releases in Chapter 11 reorganization plans.20 

The Court made sure to explicitly note that its ruling should not be construed to 

 

 9. Tyler Layne, Constitutionality of Non-Consensual Third-Party Releases in Bankruptcy Reorganiza-

tion, BLOOMBERG L. (Nov. 2021), https://www.bloomberglaw.com/external/document/X42S2V68000000/bank-

ruptcy-professional-perspective-constitutionality-of-non-con [https://perma.cc/SJ3N-2J37]. 

 10. Hesse et al., supra note 8, at 50.  

 11. Harrington v. Purdue Pharma L.P., 603 U.S. 204, 211 (2024). 

 12. Id. at 244–45 (Kavanaugh, J., dissenting).  

 13. Id. at 250 (Kavanaugh, J., dissenting). 

 14. See Ralph Brubaker, Mandatory Aggregation of Mass Tort Litigation in Bankruptcy, 131 YALE L.J.F. 

960, 961 (2022).  

 15. See id.; In re A.H. Robins Co., 88 B.R. 742, 755 (E.D. Va. 1988). 

 16. See Elliot Ganz, The Supreme Court Review of the Purdue Pharma Case: Implications for Third Party 

Releases in Loan Workouts, LSTA (Aug. 22, 2023), https://lsta.org/news-resources/the-supreme-court-review-

of-the-purdue-pharma-case-implications-for-third-party-releases-in-loan-workouts/ [https://perma.cc/RD8N-Y6 

2S]. 

 17. See In re Purdue Pharma L.P., 69 F.4th 45, 60 (2d Cir. 2023), rev’d sub nom. Harrington v. Purdue 

Pharma L.P., 603 U.S. 204 (2024). 

 18. Bank, supra note 6, at 12. 

 19. Id.  

 20. Harrington v. Purdue Pharma L.P., 603 U.S. 204, 227 (2024). 
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call into question the permissibility of consensual third-party releases.21 The 

Court also noted its opinion does not express any sort of view on what qualifies 

as a consensual release of claims against a third-party debtor,22 which could lead 

to many cases of parties pushing the envelope on what constitutes “consent” to a 

third-party release. 

This Note argues that failure to opt out of third-party releases should not be 

treated as consent to those releases. Part II reviews how courts have treated these 

releases and how much action is needed on the part of third parties to be consid-

ered to have “consented” to these agreements. Part III analyzes this case law and 

discusses important implications surrounding this issue. Part IV recommends an 

approach that essentially disallows failure to opt out of these agreements to con-

stitute consent, thereby potentially being ineffective towards parties who do not 

affirmatively consent to them. 

II. BACKGROUND 

Chapter 11 bankruptcy is typically used to reorganize a business.23 Its pri-

mary purpose is to give business entities and individuals with large amounts of 

debt the ability to reorganize their financial affairs, as opposed to liquidating as-

sets and making distributions to give debtors a fresh start under Chapter 7 bank-

ruptcy.24 Individuals whose debt exceeds the maximum limit for Chapter 13 

bankruptcy may file Chapter 11 bankruptcy, but it is primarily used by incorpo-

rated businesses.25 A debtor is the person or entity filing for bankruptcy seeking 

discharge of their debts.26  

Creditors are individuals or entities who have claims against the debtor aris-

ing before the debtor files for bankruptcy.27 When a reorganization plan is pro-

posed, creditors whose rights are potentially affected may vote on the plan.28 If 

the plan gets enough votes and satisfies certain requirements, the court may make 

the plan effective by confirming it.29 Plans can be confirmed so long as they do 

not discriminate unfairly, are equitable and fair towards all claims or interests, 

and provide that all disposable income of the debtor is paid into the plan for a 

three to five year period.30 If a debtor successfully completes their reorganization 

plan, they receive a discharge of debt that releases the debtor from personal lia-

bility for certain dischargeable debts.31 

 

 21. Id. at 226. 

 22. Id. 

 23. Chapter 11—Bankruptcy Basics, supra note 2. 

 24. Chapter 7 vs. Chapter 11: What’s the Difference?, BLOOMBERG L. (Feb. 25, 2022), https://pro.bloom-

berglaw.com/brief/chapter-7-vs-chapter-11-bankruptcy/ [https://perma.cc/WCF8-2BYN]. 

 25. Chapter 11 Bankruptcy—Reorganization, IRS, https://www.irs.gov/businesses/small-businesses-self-

employed/chapter-11-bankruptcy-reorganization (last visited June 30, 2025) [https://perma.cc/KU72-7ECW]. 

 26. Coco, supra note 1, at 235. 

 27. Id.  

 28. Chapter 11—Bankruptcy Basics, supra note 2. 

 29. Id. 

 30. Id. 

 31. Chapter 11 Bankruptcy—Reorganization, supra note 25. 
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Reorganization plans essentially act as contracts between debtors and cred-

itors for the debtor to pay back claims that it owes to creditors.32 Compliance 

with the plan by the debtor leads to pay off or discharge of their existing debts.33 

Bankruptcy has also been used to limit or release the liability of third parties that 

share an interest with the debtor.34 These third parties may include shareholders, 

directors, officers, and lenders of the debtor company.35 In order to accomplish 

this, Chapter 11 plans are more frequently including third-party releases.36 These 

releases are more frequently set up so that they may be binding on creditors who 

fail to opt out of them, impacting their rights in the future to bring claims against 

non-debtors.37 If a court confirms a Chapter 11 plan, the terms of the plan will 

bind anyone with a claim against the debtor, regardless of whether or not a claim 

was impaired.38 A claim is a broad category, defined as: 

(A) right to payment, whether or not such right is reduced to judgment, 
liquidated, unliquidated, fixed, contingent, matured, unmatured, disputed, 
undisputed, legal, equitable, secured, or unsecured; or 

(B) right to an equitable remedy for breach of performance if such breach 
gives rise to a right to payment, whether or not such right to an equitable 
remedy is reduced to judgment, fixed, contingent, matured, unmatured, dis-
puted, undisputed, secured, or unsecured.39 

This broad definition includes individuals who will sustain future injuries 

by a debtor’s tortious conduct that occurred in the past.40 

Third-party releases can be used to incentivize substantial contributions to 

the bankruptcy estate by the non-debtors seeking the release of claims against 

them.41 These payments made in consideration of obtaining the release of claims 

against non-debtors increase the recovery available to injured parties within the 

bankruptcy plan.42 Prior to the Supreme Court’s 2024 holding in Harrington v. 
Purdue Pharma L.P.,43 a third-party release could generally be either consensual 

or non-consensual.44 Non-consensual third-party releases were used for a third 

party to grant a release to a non-debtor regardless of whether or not the third 

 

 32. Chapter 11—Bankruptcy Basics, supra note 2.  

 33. Id. 

 34. See Ganz, supra note 16. 

 35. See Bank, supra note 6, at 13. 

 36. Id. at 12. 

 37. Id. 

 38. See The Effects of Ch.11 Plan Confirmation, LAW360 (Sept. 11, 2013, 1:53 P.M.), https://www. 

friedfrank.com/uploads/siteFiles/Publications/The%20Effects%20Of%20Ch.%2011%20Plan%20Confirmation. 

pdf [https://perma.cc/SGT6-JUWF]. 

 39. 11 U.S.C. § 101(5). 

 40. George W. Kuney, Bankruptcy and Recovery of Tort Damages, 71 TENN. L. REV. 81, 85–87 (2003). 

 41. See Brett M. Amron & Ethan Katz, Third-Party Releases—Where Do We Stand?, 4 NORTON BANKR. 

L. ADVISER 1, 2 (2022). 

 42. See id. at 2 (“[P]roponents of third-party releases argue that they incentivize non-debtors to contribute 

to reorganization plans, allow for greater distributions to creditors, and often serve to facilitate a viable reorgan-

ization plan that otherwise would not exist. In sum, those in favor see releases as furthering the general purpose 

of bankruptcy itself: to provide a recovery for creditors and a fresh start for debtors.”). 

 43. 603 U.S. 204, 227 (2024). 

 44. See Coco, supra note 1, at 234. 
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party actually consented to release their claims against a non-debtor, even where 

they objected to the release.45 A consensual third-party release is where a third 

party grants release of their claims against a non-debtor by consenting or being 

deemed to consent to the release in some form.46  

In June 2024, the Supreme Court struck down the usage of non-consensual 

third-party releases, deeming them impermissible under the bankruptcy code for 

use in Chapter 11 reorganization plans.47 Many believed this ruling was neces-

sary to help prevent non-debtors from shielding themselves from liability 

through the bankruptcy process of another, especially in shielding themselves 

from mass tort liability.48 This Note, however, will focus on opt-out provisions 

in regards to consensual third-party releases. The Court made sure to clarify that 

their opinion in Purdue Pharma does not express a view on the permissibility of 

consensual third-party releases, nor what qualifies as a consensual release.49 

Therefore, the permissibility of opt-out provisions in consensual third-party re-

leases is still an open issue to be resolved.  

Most courts agree that consensual third-party releases are permissible under 

the Bankruptcy Code.50 There are multiple sections within the Bankruptcy Code 

to find statutory support for the authorization of consensual third-party re-

leases.51 For example, Section 105(a) provides that “[t]he court may issue any 

order, process, or judgment that is necessary or appropriate to carry out the pro-

visions of this title.”52 This might authorize a third-party release in a Chapter 11 

plan if the release is not in conflict with other provisions of the Bankruptcy 

Code.53 Also, Section 1123(b)(6) provides that a plan could “include any other 

appropriate provision not inconsistent with the applicable provisions of this ti-

tle.”54 Some courts interpret this to authorize the inclusion of third-party releases 

as long as the release is appropriate and necessary for the debtor’s reorganiza-

tion.55 While some courts view Section 524(e) of the Bankruptcy Code as pro-

hibiting third-party releases, this provision “does not purport to limit or restrain 

the power of the bankruptcy court to otherwise grant a release to a third-party.”56 

Further, the ability to consensually release one’s claims against a non-debtor is 

 

 45. Rosa Sierra, Warning: Artificial Consent to Third-Party Releases Will Not Result in Plan Confirma-

tion, 37 AM. BANKR. INST. J. 28, 28 (2018). 

 46. Coco, supra note 1, at 239. 

 47. Purdue Pharma L.P., 603 U.S. at 227. 

 48. See, e.g., Brubaker, supra note 14, at 961 (“What is remarkable (and profoundly disturbing) about the 

bankruptcy grifter phenomenon . . . is that bankruptcy courts have, entirely at their own behest, invented the 

immense, extraordinary power to impose mandatory non-opt-out settlements of mass tort victims’ claims against 

eminently solvent nondebtors, who have not filed bankruptcy themselves.”).  

 49. Purdue Pharma L.P., 603 U.S. at 226. 

 50. Sierra, supra note 45, at 28.  

 51. See, e.g., 11 U.S.C. § 105(a); 11 U.S.C. § 1123(b)(6). 

 52. Sierra, supra note 45, at 28 (quoting 11 U.S.C. § 105(a)). 

 53. Id. 

 54. Id. (quoting 11 U.S.C. § 1123(b)(6)). 

 55. Id. 

 56. Id. (citing In re Specialty Equip. Cos., Inc., 3 F.3d 1043, 1047 (7th Cir. 1993)). 
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consistent with the general ability of an individual to willingly relinquish their 

own rights.57 

Courts have taken different approaches as to whether failure to opt out of a 

third-party release constitutes consent to those releases. Some have held failing 

to opt out is binding upon creditors, while others have held creditors must show 

affirmative consent to opt out.58 No court has found a creditor voting to reject a 

Chapter 11 plan can consent to a third-party release within it.59 This Section will 

discuss the differing answers to this question among courts. 

A. Affirmative Consent Required 

Some courts have determined that a creditor must affirmatively consent to 

a third-party release for it to be binding, meaning that failure to opt out of a re-

lease would not be deemed consent to it.  

The court in In re Chassix Holdings, Inc. found that attributing full 

knowledge of the scope and implications of the third-party releases to inactive 

creditors was “not realistic or fair,” stretching the meaning of consent “beyond 

the breaking point.”60 The court felt that finding consent in situations where no 

affirmative consent had actually been manifested was a “legal fiction” to some 

extent.61 It discussed how many creditors and interest holders simply do not re-

spond to disclosure materials, and how many people will make mistakes in in-

terpreting the procedures outlined in the ballots to the bankruptcy plan.62 The 

court said that it would be “inappropriate” to treat creditors entitled to vote who 

took no action as consenting to the third-party releases.63  

Further, another case found that even voting “yes” to an entire Chapter 11 

plan was not enough to deem consent to the third-party releases within the plan.64 

This court found that the validity of the third-party release depended on contract 

principles,65 discussed in Part III.66 It stated that in the case of voluntary release, 

 

 57. See In re Arsenal Intermediate Holdings, LLC, No. 23-10097 (CTG), 2023 WL 2655592, at *4 (Bankr. 

D. Del. Mar. 27, 2023). 

 58. Bank, supra note 6, at 12.  

 59. Hesse et al., supra note 8, at 51.  

 60. In re Chassix Holdings, Inc., 533 B.R. 64, 81 (Bankr. S.D.N.Y. 2015). 

 61. Id. at 78. 

 62. Id. (“Finding ‘consent’ in these circumstances is to some extent a legal fiction. We know from experi-

ence that many creditors and interest holders who receive disclosure statements and solicitation materials simply 

will not respond to them, either because they elect not to read them at all or for other reasons. We also know from 

experience that a certain number of people will make mistakes in interpreting the procedures that are outlined in 

the Ballots.”). 

 63. Id. at 80. 

 64. In re Arrowmill Dev. Corp., 211 B.R. 497, 507 (Bankr. D.N.J. 1997). 

 65. Id. (“[I]t is not enough for a creditor to abstain from voting for a plan, or even to simply vote ‘yes’ as 

to a plan. Rather the ‘validity of the release . . . hinge[s] upon principles of straight contract law or quasi-contract 

law rather than upon the bankruptcy court’s confirmation order.’ Thus, the court must ascertain whether the 

creditor unambiguously manifested assent to the release of the nondebtor from liability on its debt.”) (citing Peter 

E. Meltzer, Getting out of Jail Free: Can the Bankruptcy Plan Process Be Used to Release Nondebtor Parties?, 

71 AM. BANKR. L.J. 1, 40 (1997)). 

 66. See infra Section III.A. 
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the non-debtor is released because the creditor agrees to do so, not by virtue of 

the Bankruptcy Code itself.67 So, the contractual obligations of the parties are 

unaltered by the Bankruptcy Code and contract law must be considered to deter-

mine whether one agreed to the release.68 Since the creditor in In re Arrowmill 
Development Corp. did not vote for the bankruptcy plan nor manifest assent to 

have his claim released, the third-party release was ineffective as to him.69  

The court in In re SunEdison, Inc. also considered contract principles in 

determining that silence as to a third-party release does not constitute consent.70 

It expressed concerns in determining silence as to a release to constitute consent 

as the most plausible inference.71 For example, a creditor’s silence could be 

based on the meager recoveries involved in the case or because it supported the 

bankruptcy plan but did not want to consent to the third-party release, so it did 

not return the ballot.72  

B. Failure to Opt Out Deemed Consent 

Other courts have also determined that failure to opt out of a release or 

silence towards it constitutes consent.  

For example, the court in In re Arsenal Intermediate Holdings, LLC found 

that if the disclosure is “prominent and conspicuous,” giving creditors the ability 

to opt out by simply marking a ballot or other comparable device, consent can be 

inferred from failure to opt out.73 The court reasoned that there is no problem 

with a court granting relief when it faces a motion seeking some relief which 

goes unopposed when parties have been properly served with pleadings to pro-

tect their own rights.74 The role of the bankruptcy court, the court said, is to re-

solve disputes presented by parties.75 It argued that practically, the bankruptcy 

system relies on parties that oppose relief in a plan to come into court to raise 

that objection in order for the system to function.76 A validly served party failing 

to raise an objection is deemed to have consented to a schedule of cure amounts 

in bankruptcy courts every day without any controversy, the court explained.77  

While contract principles hold that a failure to respond to an offer is insuf-

ficient to find an offer accepted, the In re Arsenal court concluded a “duty to 

speak” arises in this context because the third-party release is contained in a 

bankruptcy plan validly served on a creditor in compliance with due process.78 

 

 67. In re Arrowmill Dev. Corp., 211 B.R. at 507.  

 68. Id. 

 69. Id. 

 70. In re SunEdison, Inc., 576 B.R. 453, 458–61 (Bankr. S.D.N.Y. 2017). 

 71. Id. at 461. 

 72. Id. 

 73. In re Arsenal Intermediate Holdings, LLC, No. 23-10097 (CTG), 2023 WL 2655592, at *1 (Bankr. D. 

Del. Mar. 27, 2023). 

 74. Id. at *3. 

 75. Id. at *5. 

 76. Id. 

 77. Id. 

 78. Id. at *6. 
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Parties failing to act in response to judicial process are often bound by the process 

as a result, in many different contexts of the law.79 The court further noted that 

“a third-party release cannot be said to be fundamentally different from other 

plan provisions.”80 A creditor should not assume a plan relates only to its rela-

tionship with the debtor and not third parties, so they run the risk in discarding 

the plan of limiting their rights against third parties.81 

Other courts have similarly found consent to a third-party release through 

failure to opt out where parties are “provided detailed instructions on how to opt 

out, and had the opportunity to do so by marking their ballots.”82 The court in 

Indianapolis Downs reasoned that the third-party releases bind unimpaired cred-

itors who are paid in full, therefore receiving consideration for their release.83 As 

to the impaired creditors, they had the opportunity to opt out with detailed in-

structions, so the court determined that the third-party releases could be consid-

ered consensual.84 

Other courts have found consent given to the third-party release based on a 

non-debtor voting in favor of the Trustee’s plan that included the release, regard-

less of whether the non-debtor acknowledged the release within the plan.85  

In re Mallinckrodt PLC stated that determining whether an opt out can be 

used to manifest consent is fact-specific, and not appropriate in every case, but 

determined it was appropriate in the case before it.86 This court also echoed a 

message heard in In re Arsenal that one is often deemed to consent to something 

by failure to act throughout the judicial system.87 In contrast to In re Arrowmill 
Development Corp., this court felt that the issue was not one of contractual na-

ture, but rather a point of notice under the Bankruptcy Code and Bankruptcy 

Rules.88 Therefore, the court determined the result may be different if the notice 

regarding the ability to opt out of the releases was insufficient,89 which may be 

a necessary fact-specific inquiry when determining whether a third-party release 

opt-out provision to determine consent is appropriate under the court’s view. But 

the court noted that in the case before it, the releasing parties were sent notice in 

multiple ways plainly explaining that action was necessary to preserve claims 

against third parties.90  

 

 79. Id. 

 80. Id. at 8. 

 81. Id. 

 82. In re Indianapolis Downs, LLC, 486 B.R. 286, 306 (Bankr. D. Del. 2013). 

 83. Id. 

 84. Id. 

 85. See In re Coram Healthcare Corp., 315 B.R. 321, 336 (Bankr. D. Del. 2004) (“[A] Plan is a contract 

that may bind those who vote in favor of it. Therefore, to the extent creditors or shareholders voted in favor of 

the Trustee’s Plan, which provides for the release of claims they may have against the Noteholders, they are 

bound by that.”). 

 86. In re Mallinckrodt PLC, 639 B.R. 837, 879 (Bankr. D. Del. 2022). 

 87. Id. 

 88. Id. at 879–80 (citing Extraction Oil & Gas, Inc., Confirmation Hearing Tr. 12-23-20 at 80–81). 

 89. Id. at 880. 

 90. Id. 
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Another fact-specific characteristic of the case the court considered was 

that the case was “very well-known” with “a very active body of creditors and 

stakeholders.”91 It pointed to similar features of the case to show that the Plan’s 

inclusion of third-party releases was well-known and provided many opportuni-

ties to object, further evidence that parties who did not opt out intended this si-

lence to show consent.92 

III. ANALYSIS 

As discussed briefly above, courts have considered several factors in com-

ing to their conclusions on whether failure to opt out of a third-party release con-

stitutes consent to it.93 This Part will discuss underlying contract law principles 

applicable to these bankruptcy provisions, comparisons to similar provisions 

within class action suits, and due process and notice concerns inherent within 

these provisions. 

A. Contract Law Principles 

One way to analyze the validity of these provisions is through the lens of 

contract law. Courts may ask if a third-party truly assented to this release based 

on traditional contract principles through the party’s failure to opt out of the re-

lease.94  

1. Assent in General  

Some courts look to whether a creditor manifested assent to the third-party 

release to determine whether a failure to opt out of the release constitutes consent 

to it. Courts may require that a creditor “unambiguously manifest assent” to a 

third-party release in order to be bound by it.95 An offeror is unable to unilaterally 

impose an obligation to respond and reject their offer on another party.96 Not 

 

 91. Id. 

 92. Id. (“The issues involved have generated significant public interest and this case has been frequently 

reported on in a variety of business publications. Importantly, the public was made aware on the very first day of 

this case that it was precipitated by the massive litigation burden Debtors faced and that the primary purpose of 

this bankruptcy was to resolve that litigation. All this is simply to say that the fact that the Plan here contained 

releases with respect to third parties was well-known and parties-in-interest . . . had countless opportunities to 

object . . . . This is also persuasive evidence that those who did not opt out intended for their silence to indicate 

their consent.”). 

 93. See supra Part II. 

 94. See, e.g., In re Arrowmill Dev. Corp., 211 B.R. 497, 507 (Bankr. D.N.J. 1997) (“[T]he ‘validity of the 

release . . . hinge[s] upon principles of straight contract law or quasi-contract law rather than upon the bankruptcy 

court’s confirmation order.’”) (citing Peter E. Meltzer, Getting out of Jail Free: Can the Bankruptcy Plan Process 

Be Used to Release Nondebtor Parties?, 71 AM. BANKR. L.J. 1, 40 (1997)); In re SunEdison, Inc., 576 B.R. 453, 

458–61 (Bankr. S.D.N.Y. 2017); In re Arsenal Intermediate Holdings, LLC, No. 23-10097 (CTG), 2023 WL 

2655592, at *6 (Bankr. D. Del. Mar. 27, 2023). 

 95. Patterson v. Mahwah Bergen Retail Grp., 636 B.R. 641, 684 (E.D. Va. 2022) (quoting In re Congoleum 

Corp., 362 B.R. 167, 194 (Bankr. D.N.J. 2007)).  

 96. Id. at 685 (citing Rivera-Colon v. AT&T Mobility Puerto Rico, Inc., 913 F.3d 200, 211 (1st Cir. 2019)). 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=0107838342&pubNum=0001432&originatingDoc=I26378d4c6eae11d9bd09d9bdc1d194d4&refType=LR&fi=co_pp_sp_1432_40&originationContext=document&transitionType=DocumentItem&ppcid=2b498a68137a47ab833a39c256b7deb2&contextData=(sc.UserEnteredCitation)#co_pp_sp_1432_40
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=0107838342&pubNum=0001432&originatingDoc=I26378d4c6eae11d9bd09d9bdc1d194d4&refType=LR&fi=co_pp_sp_1432_40&originationContext=document&transitionType=DocumentItem&ppcid=2b498a68137a47ab833a39c256b7deb2&contextData=(sc.UserEnteredCitation)#co_pp_sp_1432_40
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only must this acceptance be unambiguous, but it also must be unequivocal.97 

Any equivocation by the offeree in their response to an offer will have the effect 

of preventing acceptance of the offer––a change or qualification to the ac-

ceptance is not required to prevent acceptance according to traditional contract 

principles.98 

Whether failure to check a box constitutes consent, of course, is subject to 

much debate and not completely clear.99 A creditor’s silence could be due to 

inadequate recoveries involved in the case or because it supported the bankruptcy 

plan but did not want to consent to the third-party release, so it did not return the 

ballot.100 The samples of differing explanations as to why a creditor did not re-

spond to a third-party release provision point to silence towards that provision as 

being equivocal, which is defined by Black’s Law Dictionary as “[h]aving more 

than one meaning or sense.”101 It would be difficult to deem a failure to opt out 

as consent to a third-party release in every case when there are so many different 

potential reasons for this failure and it is subject to different interpretation.102 

Even when a third-party release provision is styled in bold print, a creditor’s fail-

ure to opt out is more likely to be a result of “carelessness, inattention, or mistake 

than to actual subjective consent.”103 

2. Silence as Consent 

Generally, absent a duty to speak, silence does not constitute consent under 

traditional principles of contract law.104 The Second Restatement of Contracts 

describes acceptance by silence as an “exceptional” circumstance.105 It groups 

the situations where silence can constitute consent into two main classes: 

(1) where the offeree silently takes offered benefits and (2) where a party relies 

on the other party’s manifestation of intention that silence may operate as ac-

ceptance.106  

These two situations are unlikely to occur in the context of a non-debtor 

being asked to accept a release of claims against third parties. An offeree (in this 

case, the non-debtor being asked to release their claims against third parties) 

would not silently take the benefits offered to them, because it is the third party 

 

 97. REQUISITES OF ACCEPTANCE OF OFFER; ACCEPTANCE MUST BE UNEQUIVOCAL, 2 WILLISTON ON 

CONTRACTS § 6:10 (4th ed.). 

 98. Id. 

 99. See In re SunEdison, 576 B.R. at 461 (“The Debtors have failed, however, to show that the Non-Voting 

Releasors’ silence was misleading or that it signified their consent to the Release. There are other plausible in-

ferences that support the opposite inference.”). 

 100. Id. 

 101. Equivocal, BLACK’S LAW DICTIONARY (12th ed. 2024). 

 102. In re SunEdison, 576 B.R. at 459 (citing Albrecht Chem. Co. v. Anderson Trading Corp., 84 N.E.2d 

625, 626 (1949)). 

 103. In re Arsenal Intermediate Holdings, LLC, No. 23-10097 (CTG), 2023 WL 2655592, at *6 (Bankr. D. 

Del. Mar. 27, 2023). 

 104. In re SunEdison, 576 B.R. at 458. 

 105. RESTATEMENT (SECOND) OF CONTS. § 69 cmt. a. (AM. L. INST. 1981). 

 106. Id. 
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who is seeking to benefit through the third-party release.107 The third party likely 

does not rely on a manifestation of intention that silence may operate as ac-

ceptance from the non-debtor because there are likely no other manifestations in 

regards to the third-party release apart from a non-debtor’s silence towards it––

an offeror merely stating that silence constitutes acceptance does not deprive an 

offeree of their privilege to remain silent towards the provision without accept-

ing.108 

Some courts have concluded a “duty to speak” arises for third-party re-

leases within bankruptcy plans if it is contained in a bankruptcy plan validly 

served on a creditor in compliance with due process.109 But an offeror still cannot 

transform the silence of an offeree into acceptance if the offeree does not intend 

to accept.110 The Second Restatement of Contracts states that receipt of an unso-

licited offer does not impose any duty to speak on an offeree.111 Therefore, a 

third party “offering” consideration to the bankruptcy plan in exchange for a non-

debtor waiving their claims against him would not impose a duty for the non-

debtor to respond to this offer under the Second Restatement of Contracts, even 

if presented as an opt-out clause which may appear to deem acceptance if not 

responded to.112 Unless this silence is misleading, it cannot be transformed into 

acceptance even if the offer attempts to deem silence as acceptance.113  

In the situation where a party merely fails to check a box indicating consent 

to a third-party release, it is difficult to frame this as misleading the offeror into 

thinking they affirmatively assent to it. Many plausible inferences can be taken 

from this silence, and there is no reason to think that one inference is more plau-

sible than a creditor not assenting to a provision that it did not affirmatively ap-

prove of.114 Courts have noted that in their experiences, many creditors who re-

ceive disclosure statements and solicitation materials just simply do not respond 

to them.115 This could be because they chose not to read them or many other 

potential reasons.116 There are also many instances of people receiving these dis-

closure statements and solicitation materials and incorrectly interpreting the pro-

cedures outlined in regards to the third-party release or other provisions.117 These 

potential explanations for why a creditor did not opt out of a third-party release 

 

 107. See Bank, supra note 6, at 12–13; infra note 116 and accompanying text. 

 108. RESTATEMENT (SECOND) OF CONTS. § 69 cmt. c. (AM. L. INST. 1981). 

 109. In re Arsenal Intermediate Holdings, LLC, No. 23-10097 (CTG), 2023 WL 2655592, at *5 (Bankr. D. 

Del. Mar. 27, 2023). 

 110. In re SunEdison, Inc., 576 B.R. 453, 458 (Bankr. S.D.N.Y. 2017) (citing Karlin v. Avis, 457 F.2d 57, 

62 (2d Cir. 1972)). 

 111. RESTATEMENT (SECOND) OF CONTS. § 69 cmt. a. (AM. L. INST. 1981). 

 112. See id.; RESTATEMENT (SECOND) OF CONTS. ch. 3, topic 5 § 69 cmt. c, illus. 2. (AM. L. INST. 1981). 

 113. In re SunEdison, 576 B.R. at 458 (citing Albrecht Chem. Co. v. Anderson Trading Corp., 84 N.E.2d 

625, 626 (1949)). 

 114. Id. at 461. 

 115. In re Chassix Holdings, Inc., 533 B.R. 64, 78 (Bankr. S.D.N.Y. 2015). 

 116. Id. 

 117. Id. 
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are just as likely, if not more likely,118 than a creditor failing to opt out of a third-

party release because they consent to it.119 

The Second Restatement of Contracts states that silence and inaction can 

operate as acceptance only where (a) the offeree takes the benefit of the offered 

services with reasonable opportunity to reject the services, (b) the offeror has 

given reason that assent may be manifested by silence and the offeree intends to 

accept the offer by remaining silent, or (c) it is reasonable that the offeree should 

notify the offeror of his intent not to accept based on previous dealings.120  

In the case of failure to opt out of third-party releases, there is no benefit 

that non-debtors are obtaining by releasing other non-debtors from liability—in 

fact, there is an argument the non-debtors are actually losing benefits by their 

rights and remedies at law being modified.121 Therefore, subsection (a) of the 

Second Restatement of Contracts § 69 likely does not allow consent to a release 

provision to be implied from a non-debtor failing to opt out of a third-party re-

lease within the bankruptcy plan. Further, subsection (c) of the Second Restate-

ment § 69 likely would not allow consent to be inferred from failure to opt out 

of a third-party release since previous dealings in the Chapter 11 bankruptcy con-

text are likely not common.122  

It is possible that courts that give a “duty to speak” to non-debtors in regards 

to these third-party releases contained in a bankruptcy plan validly served on a 

creditor in compliance with due process123 makes it so the offeree has “given 

reason” that assent can be implied through his silence under subsection (b) of the 

Second Restatement of Contracts § 69.124 But this subsection also requires that 

the offeree intends to accept the offer by remaining silent.125 Inferring intent 

from a non-debtor through merely not checking a box within a complex Chapter 

11 plan may be difficult considering the high frequency of creditors glossing over 

or ignoring these plan releases.126 

Therefore, contract law principles likely warrant the conclusion that failure 

to opt out of a third-party release should not be deemed as consenting to it. 

  

 

 118. In re Arsenal Intermediate Holdings, LLC, No. 23-10097 (CTG), 2023 WL 2655592, at *5 (Bankr. D. 

Del. Mar. 27, 2023). 

 119. See In re Chassix, 533 B.R. at 78. 

 120. RESTATEMENT (SECOND) OF CONTS. § 69(1) (AM. L. INST. 1981). 

 121. Bank, supra note 6, at 12–13. 

 122. See Darko Jacimovic, Unexpected Bankruptcy Statistics That Will Blow Your Mind, MONEYZINE (Mar. 

26, 2025), https://moneyzine.com/debt-consolidation/bankruptcy-statistics/ [https://perma.cc/WMJ6-AKDT] 

(stating that only 8% of those who file for bankruptcy are “repeated filers,” those who have filed for bankruptcy 

at least once before). 

 123. In re Arsenal Intermediate Holdings, 2023 WL 2655592, at *6. 

 124. RESTATEMENT (SECOND) OF CONTS. § 69(1)(b) (AM. L. INST. 1981). 

 125. Id. 

 126. Bank, supra note 6, at 12. 
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B. Class Action Suits 

Further, third-party releases in Chapter 11 plans may be analyzed by look-

ing at similar provisions in class action suits, because of their ability to bind ab-

sent parties. Non-debtor releases result in a sort of representational settlement 

where someone else is negotiating and compromising claims of creditors against 

non-debtors who are seeking release, similar to a class-action settlement.127 In 

class action suits, courts can bind class members who are absent if they provide 

the class members notice of the action and an opportunity to opt out of it.128 The 

only non-bankruptcy context where courts impose settlement on a nonconsenting 

party through a court approved settlement is only really seen through class ac-

tion.129 But this comparison helps to show why it is inappropriate to find third-

party releases to be consensual based on failure to opt out.130  

In a class action suit, Rule 23(a) allows an individual to sue on behalf of 

other class members if they “fairly and adequately protect the interests of the 

class” with claims that “are typical of the claims or defenses of the class.”131 

Class members and claims also must be specifically identified, and the court must 

appoint class counsel to represent the class since pro se litigants cannot represent 

absent class members.132 

These protections do not exist for a non-debtor release in a bankruptcy ac-

tion.133 No party can litigate on behalf of an absent releasing party, and there is 

no party with a typical claim that has a duty to ensure they represent the best 

interests of the absent releasing party fairly and adequately.134 There is also no 

appointed counsel for the absent party to speak for the interests of any class of 

creditors whose claims are extinguished through third-party releases.135 Ade-

quate representation is “essential to protect the due process rights of individual 

claimants, and most of the conditions for maintaining a class action are designed 

to assure adequate representation,”136 so that protection not being present in the 

context of third-party release provisions makes them worthy of even more scru-

tiny to ensure true consent is given to them if they are to be labeled consensual. 

Further, while court approval of a class action settlement is predicated on being 

fair and reasonable in relation to the strength of the claims of the class, a court’s 

approval of non-debtor releases has no such standard to ensure reasonable com-

pensation.137 While the non-debtor will typically provide consideration to the 

bankruptcy estate to effectuate these releases, the contributions are to the debtor 

 

 127. Brubaker, supra note 14, at 984. 

 128. Patterson v. Mahwah Bergen Retail Grp., 636 B.R. 641, 686 (E.D. Va. 2022). 

 129. Ralph Brubaker, Bankruptcy Injunctions and Complex Litigation: A Critical Reappraisal of Non-

Debtor Releases in Chapter 11 Reorganizations, 1997 U. ILL. L. REV. 959, 975. 

 130. Patterson, 636 B.R. at 686. 

 131. Id. (citing FED. R. CIV. P. 23(a)(3)–(4)). 

 132. Id.  

 133. Id. 

 134. Id. 

 135. Id.; Brubaker, supra note 129, at 976. 

 136. Brubaker, supra note 129, at 976. 

 137. Id. at 977. 
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for the stated purpose of furthering the success of the debtor’s reorganization 

plan.138 So, these contributions benefit all of the debtor’s creditors and share-

holders who have an interest in the reorganization plan, whether or not they are 

releasing claims against the non-debtor.139 

Some contend that courts must consider absent members of the class in 

class action suits when answering threshold questions about issues like jurisdic-

tion and venue, and that absent members of class action suits have all rights and 

obligations as present parties as the case proceeds.140 This would of course pro-

vide far more protection for absent parties than in Chapter 11 proceedings where 

there is no appointed counsel to represent absent parties, no duty to litigate on 

behalf of an absent party, and no party with a typical claim that represents the 

best interests of an absent party.141 While class settlements that would bind ab-

sent class members do similarly require court approval, the court’s approval is 

contingent upon finding that the settlement is “fair, reasonable, and adequate,” 

taking into account some important factors under Fed. R. Civ. P. 23(e)(2).142  

These factors include whether “(A) the class representatives and class coun-

sel have adequately represented the class; (B) the proposal was negotiated at 

arm’s length; (C) the relief provided for the class is adequate; and (D) the pro-

posal treats class members equitably relative to each other.”143 These protective 

factors likely are not present in many third-party releases when a party merely 

fails to opt out of the release.144 The application of these factors will be discussed 

below in the context of third-party releases. 

Under factor (A), there is no party to even represent the interests of the class 

of parties included in the bankruptcy plan.145 It is the debtor who solicits ac-

ceptance of the plan from parties and the court,146 and the non-debtors seeking 

release from third-party claims may have much different motivations from other 

non-debtors affected by the plan.  

For example, the Sackler family seeking third-party releases in Purdue 
Pharma owned the debtor company in the bankruptcy.147 The debtors, which the 

Sacklers controlled, proposed a plan releasing the individuals from civil claims 

that could otherwise be brought against them in exchange for contributing over 

$4 billion to the plan.148 While the non-debtor’s motivations in including these 

releases may have been aligned with the debtor’s motivations in this case, since 

the non-debtors seeking releases controlled the debtor, it is easy to see how their 

 

 138. Id. 

 139. Id. 

 140. Abby Porter, Note, Parties or Not?: The Status of Absent Class Members in Rule 23 Class Actions, 

109 VA. L. REV. 711, 711 (2023). 

 141. Patterson v. Mahwah Bergen Retail Grp., 636 B.R. 641, 686 (E.D. Va. 2022). 

 142. Id. at 686–87. 

 143. Id. (citing FED. R. CIV. P. 23(e)(2)).  

 144. See infra notes 150–79 and accompanying text.  

 145. See infra notes 150–79 and accompanying text. 

 146. Chapter 11—Bankruptcy Basics, supra note 2. 

 147. Amron & Katz, supra note 41, at 2. 

 148. Id. 
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motivations may not be aligned with other non-debtors in the plan who may have 

valid claims against the Sackler family personally.149  

The Sacklers and Purdue Pharma were facing potential liability in excess 

of $40 trillion at the time Purdue filed bankruptcy, and Purdue’s assets were only 

evaluated at about $1.8 billion at the time of filing.150 The Sackler family at-

tempted to receive releases from liability in exchange for ownership interest in 

Purdue and a $4.325 billion contribution to the bankruptcy plan to settle Oxy-

Contin litigation claims, through payments spread out over a decade.151 This in-

dicates that the Sackler family’s motivation to be released of claims did not fully 

and adequately cover what they and Purdue were potentially liable for, and re-

leased of, through the third-party release provisions. Therefore, it is difficult to 

see how the debtors seeking approval of the bankruptcy plan containing these 

releases could be said to adequately represent the class of non-debtors affected 

by this plan under Fed. R. Civ. P. 23(e)(2).152 This may be why opponents of 

third-party releases generally argue that these provisions “provide non-debtors 

with the benefits of a Chapter 11 bankruptcy, without the commitments, obliga-

tions, and responsibilities required.”153 The Sackler family attempted to release 

themselves of many potential avenues of liability without personally filing bank-

ruptcy, but instead gaining these releases through the bankruptcy of the company 

that they control and own.154  

Factor (B) of Fed. R. Civ. P. 23(e)(2) asks if the proposal was negotiated at 

arm’s length.155 Under this factor, settlements containing third-party releases of-

ten do not result from negotiation with the releasing parties.156 In Patterson, the 

court found there was not any negotiation between the releasing parties and the 

parties seeking release.157 In fact, the court found that it appeared negotiations 

only took place “between the individuals and entities that would benefit from 

releases in an effort to shield themselves from any liability, not those who would 

confer the benefit in exchange for some other benefit.”158 When negotiations are 

conducted in this manner, the interests of non-debtors who potentially do not 

benefit from releasing claims against other non-debtors are certainly not ade-

quately represented either—the parties conducting the negotiations in these situ-

ations have the exact opposite interests of non-debtors with claims against other 

non-debtors if they are in fact attempting to “shield themselves from any liabil-

ity.”159 Non-debtors would not be attempting to confer a sort of benefit in 

 

 149. See id. 

 150. Harrington v. Purdue Pharma L.P., 603 U.S. 204, 244–45, 250 (2024) (Kavanaugh, J., dissenting).  

 151. See id. at 211. 

 152. Patterson v. Mahwah Bergen Retail Grp., 636 B.R. 641, 686–87 (E.D. Va. 2022) (citing FED. R. CIV. 

P. 23(e)(2)). 

 153. Amron & Katz, supra note 41, at 2. 

 154. See id. 

 155. FED. R. CIV. P. 23(e)(2). 

 156. Patterson, 636 B.R. at 687 (citing Bell v. Brockett, 922 F.3d 502, 511 (4th Cir. 2019)). 

 157. Id. 

 158. Id. 

 159. Id. 
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exchange for release of liability, but instead merely protect themselves from 

claims of other parties against them.160  

Patterson further notes that releasing parties also receiving a release of li-

ability in claims against them “provides nothing more than illusory considera-

tion,” further evidence of a lack of arms-length negotiations in non-debtors ob-

taining third-party releases through opt-out clauses.161 

Further, any argument permitting these releases based on failure to opt out 

by comparison to class-action suit procedure is thwarted by factor (C) under Fed. 

R. Civ. P. 23(e)(2). This factor asks if “the relief provided for the class is ade-

quate.”162 In fact, a principal reason why a creditor may be silent towards these 

opt-out provisions may be due to their inadequate recovery in the bankruptcy 

estate anyway.163 While some proponents of deemed consent through failure to 

opt out may argue that the creditors who are deemed to consent to the opt out 

through silence receive consideration due to their own protection against third-

party claims under the releases, that consideration is merely “illusory.”164 In 

common situations where the debtor is controlled by other non-debtors, and the 

releases provide protection for non-debtors for conduct that is not related to the 

bankruptcy case,165 there is no value in other non-debtors receiving releases from 

claims against them—the whole point of the third-party release in the first place 

was to protect the non-debtors that control the debtor, not other third-parties.166  

Debtors may also try to absolve officers and directors of the company from 

fraud or breach of duty claims asserted by stockholders or creditors of the com-

pany.167 This would unfairly protect parties who may have committed or allowed 

misconduct that contributed to the debtor’s bankruptcy in the first place, which 

would unfairly absolve those parties of any liability they have in contributing to 

bankruptcy.168 Further, these releases may even prevent a claim from a person 

harmed after the bankruptcy plan is approved, which would further promote in-

justice in not allowing creditors to seek relief that they were unaware of when 

they purportedly waived their claims against certain non-debtors.169 Releasing a 

third party who is not an insider or controller of the company from liability that 

is unlikely to arise is not adequate consideration for those same parties releasing 

claims against those closely affiliated with the debtor.170 

 

 160. See id. 

 161. See id. 

 162. FED. R. CIV. P. 23(e)(2)(C). 

 163. In re SunEdison, Inc., 576 B.R. 453, 461 (Bankr. S.D.N.Y. 2017). 

 164. Patterson, 636 B.R. at 687. 

 165. Nonconsensual Third-Party Releases: What They Are and Why You Should Care, BRADLEY (Mar. 14, 

2022), https://web.archive.org/web/20220628144609/https://www.bradley.com/insights/publications/2022/03/ 

nonconsensual-third-party-releases-what-they-are-and-why-you-should-care [https://perma.cc/W2MX-S6FB]. 

 166. See id. 

 167. Michael J. Berger, Can a Chapter 11 Plan Release a Third Party from Liability to Creditors?, L. OFFS. 

MICHAEL JAY BERGER: BANKR., CHAPTER 11 (Feb. 3, 2023), https://www.bankruptcypower.com/blog/can-a-

chapter-11-plan-release-a-third-party-from-liability-to-creditors/ [https://perma.cc/3LDG-ALTB]. 

 168. Id. 

 169. Id. 

 170. See id. 
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Finally, factor (D) within Fed. R. Civ. P. 23(e)(2), which asks if the pro-

posal treats class members equitably relative to one another,171 also shows why 

allowing silence to deem consent to these third-party release provisions based on 

comparison to class action suits is inappropriate. As discussed above, one pur-

pose of these provisions is often primarily to provide release of claims against 

non-debtors who are closely affiliated with the debtor.172 This provides a large 

benefit to the non-debtors affiliated with the debtor in protecting them from lia-

bility arising from claims of other non-debtors in the bankruptcy plan without 

providing any significant benefit in return to the other non-debtors.173  

Also, if a non-debtor is closely affiliated with the debtor, they are more 

likely to be involved in the discussion of the potential inclusion of various pro-

visions within the plan.174 In that case, it may be a fair assumption that they are 

more likely to be aware of the existence of this third-party release in the first 

place, allowing them to rely on it and consider it when consenting to the bank-

ruptcy plan. This provides a far superior benefit to closely affiliated non-debtor 

parties than other non-debtor parties who may ignore these provisions or be un-

aware of their existence.175 This results in far different treatment of different non-

debtors within the bankruptcy plan if consent can be determined based on a cred-

itor’s failure to opt out to a third-party release provision, further showing that 

most non-debtors are not adequately represented by those drafting and executing 

the bankruptcy plan.176 

Therefore, due to the factors discussed above, comparisons to class action 

suits in order to deem a non-debtor to have consented to a third-party release 

provision solely based on their failure to opt out is inappropriate in many cir-

cumstances. The factors discussed above “highlight the lack of protections pro-

vided to absent releasing parties” compared to the protections that absent parties 

are provided under Fed. R. Civ. P. 23(e)(2) in class action lawsuits.177 While 

courts can bind absent class members in class action suits if they provide the 

class members notice of the action and an opportunity to opt out of it,178 these 

class members are provided protections that are not available in the bankruptcy 

context,179 which makes it unfair to extend this reasoning to bind third parties 

who do not opt out of third-party releases contained within Chapter 11 bank-

ruptcy plans.  

 

 171. FED. R. CIV. P. 23(e)(2)(D). 

 172. See supra notes 150–57 and accompanying text. 

 173. See supra notes 150–57 and accompanying text. 

 174. See supra notes 150–57 and accompanying text. 

 175. Bank, supra note 6, at 12. 

 176. See infra notes 177–79 and accompanying text. 

 177. Patterson v. Mahwah Bergen Retail Grp., 636 B.R. 641, 687 (E.D. Va. 2022). 

 178. Id. at 686. 

 179. See supra notes 127–78 and accompanying text. 
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C. Due Process and Notice Concerns 

Another consideration in analyzing the permissibility of silence to consti-

tute consent to a third-party release opt out provision is the inherent due process 

implications. Due process is essential to the issue of whether consent can be 

deemed through silence to third-party releases.180 

A third-party release based on a failure to opt out may raise due process 

issues because of its lack of protection within Fed. R. Civ. P. 23’s due process 

protections.181 The adequacy requirements of Fed. R. Civ. P. 23 provides safe-

guards in class actions for all due process concerns.182 As discussed earlier, Fed. 

R. Civ. P. 23 does not provide the same protections within bankruptcy litigation 

that it provides in class action suits, where courts can bind absent class members 

if they are provided notice of the action with an opportunity to opt out.183 

Obtaining consent on an individual level could help avoid due process vio-

lations.184 Where an individual does not consent to a third-party release, but the 

majority of creditors vote to approve the bankruptcy plan, this effectively re-

moves an individual’s claim simply because others chose to remove their own.185 

One creditor will not necessarily be able to stop a court from approving a plan 

that contains third-party release in it simply because they do not want to release 

a non-debtor third party.186 If courts required creditors to affirmatively agree to 

third-party releases in order to consider them to have consented to it, this would 

help avoid due process concerns of taking away an individual’s right to bring a 

claim when that individual did not consent to it.187 It is a bit troubling to remove 

an individual creditor’s right to sue a non-debtor third party simply because they 

did not check a box within a bankruptcy plan that they may not even have no-

ticed. Assuming silence towards a third-party release equates to consent to it is 

presumptuous when silence could be interpreted to have many different mean-

ings, as discussed above.188 

Some courts have discussed the due process concerns inherent in releasing 

claims of creditors who do not affirmatively consent to it.189 Patterson discussed 

how the third-party release provisions within Mahwah Bergen’s Retail Group, 

Inc.’s did not sufficiently satisfy due process in the way required by the Supreme 

Court for opt out provisions within class action suits.190 The third-party release 

provisions did not meet that standard because they were not the best practicable 

to apprise interested parties of the action and give them an opportunity to object, 

they did not describe the released claims or the rights given up by the absent 

 

 180. Coco, supra note 1, at 261.  

 181. Patterson, 636 B.R. at 687. 

 182. Id. (citing Bell v. Brockett, 922 F.3d 502, 511 (4th Cir. 2019)). 

 183. See supra Section III.B. 

 184. Coco, supra note 1, at 262. 

 185. Id. 

 186. See id. 

 187. Id. 

 188. Id.; see supra note 105 and accompanying text. 

 189. See, e.g., Patterson v. Mahwah Bergen Retail Grp., 636 B.R. 641, 653 (E.D. Va. 2022). 

 190. Id. at 687–88. 
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parties, and the absent class members’ interests were not adequately repre-

sented.191 Due to these factors, releasing claims solely based on the failure to opt 

out of the third-party releases violated due process.192 

Merely providing a creditor with the opportunity to opt out of a third-party 

release provision if they do not want to be bound by it may rarely be the best 

practicable avenue to notify them of the claims they are potentially waiving. This 

was true even where the Notice of Non-Voting Status sent to creditors in Patter-
son stated in underlined and bold text that, under the Debtors’ Plan, “you will be 

deemed to have released whatever claims you may have against many other peo-

ple and entities (including company officers and directors) unless you return the 

enclosed ‘Release Opt Out Form’.”193 Despite this fairly noticeable writing, 

Debtors received only 596 Release Opt-Out Forms returned to them out of 

300,000 sent out.194 While there can be many plausible inferences for why over 

99% of the Release Opt-Out Forms were not returned,195 only 0.2% of third par-

ties taking issue with releasing claims against non-debtors seems to be among 

the least plausible.196 While requiring affirmative consent to these releases would 

likely result in less non-debtors releasing third parties from liability, based on 

the low response rate present in Patterson,197 it would better comport with due 

process and notice requirements.198 Requiring affirmative consent to these pro-

visions in order to actually be deemed to consent to them better accomplishes 

fair notice to non-debtors that they are waiving certain claims against third par-

ties because the court approving the plan can be assured that creditors are suffi-

ciently aware of the rights they are giving up by agreeing to the release provi-

sion.199 

Some courts have discussed the unfairness inherent within deeming consent 

to a third-party release provision based on a creditor’s failure to opt out.200 In re 
Arsenal Intermediate Holdings, LLC discussed how this process may be one that 

is unseemly.201 Exempting parties from releasing claims merely because they are 

sufficiently alert to this provision as to express their objection to it, and claiming 

that release is “consensual” for creditors who simply do not have fair notice of 

the release unfairly rewards parties who happen to notice the release provision 

contained in a complex bankruptcy plan.202 The court, however, also noted that 

each affected creditor presented with the third-party release provision received 

 

 191. Id. at 688. 

 192. Id. 

 193. Id. at 660. 

 194. Id. at 660–61. 

 195. See In re SunEdison, Inc., 576 B.R. 453, 458 (Bankr. S.D.N.Y. 2017). 

 196. Patterson, 636 B.R. at 661.  

 197. Id. 

 198. See id. at 688. 

 199. See infra Section IV.B. 

 200. See In re Arsenal Intermediate Holdings, LLC, No. 23-10097, 2023 WL 2655592, at *5 (Bankr. D. 

Del. Mar. 27, 2023). 

 201. Id. 

 202. Id. 
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technical notice of the provision and had an opportunity to be heard in regards to 

their objections to it, which no party raised.203  

But, a court still cannot be very confident that each party affected by a third-

party release has knowingly and voluntarily agreed to it even if they fail to opt 

out of it.204 Even when the provision is in bold print, the court in In re Arsenal 
conceded that a creditor’s failure to opt out is more likely to be a result of “care-

lessness, inattention, or mistake than to actual subjective consent,”205 which cer-

tainly does not meet the standard of true consent according to modern contract 

principles.206 

Some courts have taken the position that in an adversary system, it is en-

tirely appropriate for a court to grant relief on the ground that it is necessary for 

parties who are properly served with pleadings to protect their rights by objecting 

to third-party releases in order to keep the system functioning.207 The judicial 

system as a whole often subscribes to the notion that one can be deemed to con-

sent to something by failing to act in situations like default judgments, bar dates, 

and consent to final orders by a bankruptcy court.208 These courts may be unable 

to find consent based on failure to opt out if notice regarding the ability to opt 

out was insufficient, but they take no issue with implying consent through failure 

to opt out.209  

In re Arsenal described the philosophy of this argument as that bankruptcy 

is about the restructuring of the debtor-creditor relationship.210 Therefore, a cred-

itor validly served with a disclosure statement should understand that failure to 

respond to the plan risks eliminating some of the creditor’s rights to complain of 

the recovery received.211 But third-party release provisions should be treated dif-

ferently than other judicial determinations where judgment is deemed based off 

failure to respond.212 Complaining of the recovery received from the bankruptcy 

estate is another matter and should be treated differently than losing the right to 

pursue a valid claim against a third party.213 While a creditor should not be able 

to assume that a bankruptcy plan only relates to that creditor’s dealings with the 

debtor and not any third parties,214 third-party releases are “frequently a subject 

of abuse” through using opt-out clauses to bind non-debtors who do not truly 

assent to them.215  

 

 203. Id. at *7. 

 204. Id. 

 205. Id.  

 206. See supra Subsection III.A.2. 

 207. In re Arsenal, 2023 WL 2655592, at *3. 

 208. In re Mallinckrodt PLC, 639 B.R. 837, 879 (Bankr. D. Del. 2022); In re Boy Scouts of Am., 642 B.R. 

504, 675 (Bankr. D. Del. 2022). 

 209. In re Mallinckrodt, 639 B.R. at 879–80. 

 210. See In re Arsenal, 2023 WL 2655592, at *8. 

 211. Id. 

 212. Id. 

 213. Id. 

 214. Id. 

 215. See In re Chassix Holdings, Inc., 533 B.R. 64, 78 (Bankr. S.D.N.Y. 2015). 
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Moreover, even though Fed. R. Civ. P. 55—providing that judgments may 

be entered against a default party that fails to respond to a pleading that is seeking 

relief—is expressly made applicable to bankruptcy,216 third-party release provi-

sions generally do not comport with the Bankruptcy Code’s substantive and pro-

cedural protections present in other bankruptcy contexts despite its ability to bind 

parties who fail to respond.217 For example, the Bankruptcy Code provides that 

alleged fraud and other intentional misconduct cannot be discharged, yet third-

party releases shield individual non-debtors from liability for these types of alle-

gations.218 So if a creditor failed to respond to a third-party release opt out pro-

vision and the court enforced that as consent to the provision, non-debtors would 

be discharged from the types of liability that the Bankruptcy Code normally 

would provide protection against debtors being shielded from arising in other 

contexts where a party is absent.219 Further, for discharge of liability of debtors 

in Chapter 11, each of their creditors has the right to insist that it receive at least 

as much as it would have in a liquidation of the debtor’s assets—if that standard 

were imposed in non-debtor releases, many non-debtor releases would never be 

approved, because non-debtors’ claims would be shielded.220 This departure 

from bankruptcy requirements within the context of third-party releases raises 

serious due process concerns about how it affects non-debtors’ rights,221 and 

those concerns are amplified if a court treats a release as consensual merely from 

a third party’s equivocal response of failing to opt out of a non-debtor release, 

despite the Bankruptcy Code imposing liability in absent parties elsewhere.  

The Supreme Court has stressed that the absence of the ability to opt out 

violates due process for the kinds of money damages claims that are typically 

comprised within a non-debtor release.222 Inferring consent to opt out based 

merely on failing to check a box frequently glossed over by creditors223 has a 

similar result as not providing the ability to opt out—it affects the creditors’ abil-

ities to bring forth claims against non-debtors within a Chapter 11 plan without 

receiving their true unequivocal consent. This is why some courts, including the 

Second Circuit, have found third-party releases generally to be appropriate only 

in “narrow and unusual circumstances.”224 

 

 216. In re Arsenal, 2023 WL 2655592, at *6. 

 217. Brubaker, supra note 14, at 981. 

 218. Id. at 981–82. 

 219. See id. (“[F]or individual nondebtors, releases shield the individual from liability (and, indeed, from 

even being sued and the accompanying public scrutiny) for alleged fraud and other intentional misconduct, which 

the Bankruptcy Code provides cannot be discharged.”). 

 220. Id. at 981. 

 221. See id. at 965, 981–92 (“[T]he process by which bankruptcy courts approve nondebtor releases departs 

dramatically from the baseline requirements for resolving disputed nonbankruptcy claims and causes of action, 

in ways that raise serious due-process concerns.”). 

 222. Id. at 985 (citing Wal-Mart Stores, Inc. v. Dukes, 564 U.S. 338, 362–63 (2011); AT&T Mobility LLC 

v. Concepcion, 563 U.S. 333, 349 (2011); Ortiz v. Fibreboard Corp., 527 U.S. 815, 847–48 (1999); Phillips 

Petroleum Co. v. Shutts, 472 U.S. 797, 811–12 (1985)). 

 223. Bank, supra note 6, at 12. 

 224. In re Chassix Holdings, Inc., 533 B.R. 64, 78 (Bankr. S.D.N.Y. 2015) (citing Deutsche Bank AG v. 

Metromedia Fiber Network, Inc. (In re Metromedia Fiber Network, Inc.), 416 F.3d 136, 143 (2d Cir. 2005)). 
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IV. RECOMMENDATION 

Going forward, courts should interpret a failure to opt out of a third-party 

release as a non-consensual third-party release. Only affirmative consent to a 

third-party release on an individual level should be treated as a consensual re-

lease. This treatment will of course deem consent to a release based on failure to 

opt out as invalid in light of the Supreme Court’s recent decision to prohibit the 

use of non-consensual third-party releases in Chapter 11 reorganization plans in 

Purdue Pharma.225 

Treating failure to opt out of a third-party release as a non-consensual re-

lease is the best solution to this issue because this solution is more in tune with 

modern contract principles and supports an individual’s freedom to contract;226 

it is also necessary because of the absence of protections provided to individual 

creditors in the context of Chapter 11 bankruptcies compared to other litigation 

vehicles.227 This Part will discuss each of those supporting reasons in more de-

tail.228 

A. Alignment with Contractual Principles and Freedom to Contract 

Modern contractual principles require assent be both unambiguous and un-

equivocal.229 As discussed above, there are many plausible explanations as to 

why a non-debtor fails to opt out of a third-party release provision.230 Therefore 

a court cannot be confident that a non-debtor truly wished to release parties from 

potential liability when they do not opt out of a third-party release provision,231 

yet is imposing a burden upon them that dramatically impacts their substantive 

rights when they choose to release a third party from liability based on their in-

action.232 

Interpreting third-party releases as a non-consensual release when a non-

debtor fails to opt out of it solves these issues. Non-consensual third-party re-

leases are those that bind non-debtors from liability to other non-debtors without 

the consent of all potential claimholders.233 The Supreme Court recently prohib-

ited the use of this brand of third-party release in their decision in Purdue 
Pharma.234 

As a result, interpreting failure to opt out of a third-party release as a non-

consensual third-party release would provide an individual further contractual 

protections by not determining this equivocal response as affirmative consent to 

waiving the liability of third parties. This would align with the Second 

 

 225. See 603 U.S. 204, 227 (2024). 

 226. See infra Section IV.A. 

 227. See infra Section IV.B. 

 228. See infra Part IV. 

 229. See supra Subsection III.A.1. 

 230. In re SunEdison, Inc., 576 B.R. 453, 461 (Bankr. S.D.N.Y. 2017). 

 231. See id. 

 232. Bank, supra note 6, at 12. 

 233. Sierra, supra note 45, at 28. 

 234. 603 U.S. 204, 227 (2024). 
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Restatement of Contracts’ position that silence can only amount to acceptance 

where (a) the offeree takes the benefit of the offered services with reasonable 

opportunity to reject the services, (b) the offeror has given reason that assent may 

be manifested by silence and the offeree intends to accept the offer by remaining 

silent or (c) it is reasonable that the offeree should notify the offeror of his intent 

not to accept based on previous dealings.235 As discussed above, these limited 

circumstances likely do not apply in the context of failing to opt out of a third-

party release within a Chapter 11 plan,236 so interpreting failure to opt out as a 

non-consensual release would protect a non-debtor by not deeming their ambig-

uous response to be assent towards the release when there are many alternative 

explanations for why a non-debtor failed to opt out.237 

Requiring affirmative consent to a third-party release in order to not be 

considered a non-consensual release would better accomplish making sure that 

parties’ interests are adequately represented.238 If the affirmative consent of cer-

tain non-debtors is required in order for the court to approve the plan, those con-

structing the plan may need to include certain concessions or consideration that 

benefits those parties. This will help to further align the interests of the non-

debtors seeking release and those who must grant it. 

Affirmative consent would further ensure that a non-debtor is sufficiently 

aware of the rights they would be giving up by agreeing to the provision and 

making sure they assent to the provision that the court binds them by. Requiring 

consent to be obtained on an individual level to avoid the label of a non-consen-

sual third-party release would avoid many due process violations otherwise pre-

sent through treating failure to opt out as consensual.239 Allowing creditors who 

do not respond to a third-party release opt-out provision to maintain their claims 

does not mean these creditors will necessarily pursue these claims, but it protects 

their due process rights by not releasing their claims without affirmative con-

sent.240 

In conclusion, treating failure to opt out of a third-party release in a Chapter 

11 plan as a non-consensual release will provide more contractual protection to 

non-debtors than viewing it as a consensual release. 

B. Increased Protections to Absent Parties 

Treating failure to opt out of a third-party release within a Chapter 11 plan 

as a non-consensual release provides further protections to non-debtors who fail 

to opt out that are not available otherwise. 

One of the principle issues of treating failure to opt out as consent to a third-

party release is that bankruptcy does not provide protections to parties that are 

 

 235. RESTATEMENT (SECOND) OF CONTS. § 69(1) (AM. L. INST. 1981). 

 236. See supra Subsection III.A.2. 

 237. In re SunEdison, Inc., 576 B.R. 453, 461 (Bankr. S.D.N.Y. 2017). 

 238. See Coco, supra note 1, at 262. 

 239. See id. at 262. 

 240. Id. 
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available in other types of litigation when judgment is forced upon absent par-

ties.241 While class action suits ensure settlement is contingent on adequate rep-

resentation and a fair and reasonable settlement in relation to the strength of the 

claims of the class, the contingencies for a court to approve a non-debtor release 

are much lower.242 Treating failure to opt out of a third-party release as a non-

consensual release relieves many of these concerns.  

Since the Supreme Court ruled non-consensual third-party releases are dis-

allowed in Chapter 11 plans,243 consent to a third-party release will likely not be 

enforced upon absent parties if this situation is treated as a non-consensual re-

lease.244 

While some courts have argued that a third-party release provision should 

be treated like any other Chapter 11 plan provision, where a party that fails to act 

upon a validly served plan is bound by its consequences,245 there is reason to 

treat these provisions with extra caution. As discussed, third-party releases can 

work around Bankruptcy Code prohibitions like the discharge of fraud and other 

intentional misconduct and the consideration that creditors receive for the dis-

charge of a non-debtor’s liability is miniscule compared to what a creditor has 

the right to insist upon in the case of discharging a debtor from liability.246 

So, treating failing to opt out of a third-party release as a non-consensual 

release will provide more protection to non-debtors than determining failure to 

opt out as consent to the release. 

V. CONCLUSION 

Finding that a non-debtor consented to a third-party release provision in 

Chapter 11 bankruptcy merely based on their failure to opt out creates unfair 

consequences to those parties and incentives for proponents of the plan to include 

these in an inconspicuous manner.  

Requiring affirmative consent in order to consider failure to opt out as a 

consensual third-party release provides better contractual protections, increases 

protections similar to those found in other litigation that binds absent parties, and 

better comports with due process and notice requirements. Courts should begin 

interpreting any failure to opt out as not consenting to a third-party release in 

Chapter 11 bankruptcy in order to promote these ideals. 

  

 

 241. See supra Section III.B. 

 242. Brubaker, supra note 14, at 976–77. 

 243. Harrington v. Purdue Pharma L.P., 603 U.S. 204, 227 (2024).  

 244. See Ganz, supra note 16. 

 245. See In re Arsenal Intermediate Holdings, LLC, No. 23-10097 (CTG), 2023 WL 2655592, at *8 (Bankr. 

D. Del. Mar. 27, 2023). 

 246. Brubaker, supra note 14, at 981–82. 
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