THE FASTER HORSE FALLACY: HOW THE
LAW IDEALIZES TECHNOLOGY

Yunsieg P. Kim*

How does the legal profession understand new technology? Lawyers
are involuntary experts in technology: we are not professionally trained in
technology like engineers are but must know technology better than the typ-
ical citizen does, because the law must regulate how the typical citizen—
that is, society—uses technology. The increasing complexity and variety of
technologies that affect everyday life, such as artificial intelligence (Al),
make our jobs as involuntary experts in technology all the more important.
To prepare lawyers to regulate technology effectively, we must first exam-
ine how lawyers understand (or misunderstand) technology in the present.

This Article examines a cognitive shortcut for understanding new
technology that comes naturally to the legal profession but induces both
practitioners and academics to misperceive technology and warps out-
comes in both procedural and substantive law. This error, which I call the
faster horse fallacy, refers to misunderstanding a new technology as iden-
tical to an old one, only cheaper and performing better. While cars and
horses can both haul people or cargo, a car is not a faster equivalent of a
horse because cars have features that horses lack, meaning that cars create
problems that horses do not. The fallacy causes scholars to view Al-assisted
discovery as a faster and cheaper version of human-centric review, thereby
distorting litigation outcomes. The fallacy also causes courts to perceive
email as a faster and cheaper equivalent of mail, which undermines the
right to notice, and causes regulators to present electric vehicles as cleaner
and cheaper equivalents of gasoline cars, which exposes motorists to new
safety risks.

The faster horse fallacy arises from a failure to separate a product
from its underlying technology. Technology is rarely presented to the public
solely as a technologys; it is presented as a product that consumers want to
use. Such products are designed so that users need no knowledge of the
underlying technology to use a product. Consumers need not study internal
combustion to drive a car because, if one needed an engineering degree to
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drive, Ford would go out of business. However, the ability to use a product
creates an illusion that one also understands the technology—an illusion
that scholars appear to have encouraged. | submit that this illusion causes
the law to idealize technology by overestimating what technology is capable
of doing, thus entrusting technology with tasks that it cannot—and there-

fore should not—conduct on behalf of people and society.
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I.  INTRODUCTION

How does the legal profession, including judges, attorneys, and academics,
understand new technology? Lawyers are involuntary experts in technology: we
are not professionally trained in technology like engineers are but must know
technology better than a typical citizen does, because the law must regulate how
the typical citizen—that is, society—uses technology. Whether through legisla-
tion or litigation, the law has been called upon to, for example, protect children
from social media such as TikTok,* to limit the market power of firms such as

1. See, e.g., MONT. CODE ANN. §30-14-158(1)(a) (West, Westlaw current through the end of the 2023
Session of the Montana Leg.) (prohibiting the operation of TikTok in the state of Montana); David Shepardson,
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Google and Apple,? and to guide the development of artificial intelligence in an
“accountable, transparent, . . . and fair” way.® Thus, for the legal profession to
serve effectively as involuntary experts in technology, we must examine how we
understand technology despite our lack of training in technology. If something
in the way that the profession thinks systematically distorts its perception of tech-
nology, that cognitive flaw should be mended—or, at the very least, the profes-
sion should be warned that such a flaw exists.

But scholars have not seriously examined how the legal profession under-
stands technology. What existing works have done is to accept as fact that the
profession misunderstands technology.* To be sure, scholarly attention devoted
to the law and technology field is arguably at an all-time high.> For every tech-
nology with potential legal uses, ranging from the familiar such as video chat®
and smartphone applications’ to the futuristic such as artificial intelligence® and
blockchain,® there are law review articles arguing for that technology’s extensive
legal adoption. And, in arguing for such technologies to be adopted, many schol-
ars accept as fact that lawyers are inept with technology and chastise them for
the offense.!? For instance, courts’ adherence to notice by mail instead of email
is criticized as “sacrificing . . . the enforcement of a constitutional right,”** and
law firms are advised to swiftly adapt to new technology lest they go “technically
bankrupt.”!? Some have even proposed civil sanctions against “luddite law-
yer[s]” who “extend[] litigation using outdated technology.”*3

Chastising lawyers for misunderstanding technology or proposing to sanc-
tion them for it is unlikely to be effective if we do not understand why lawyers

Utah Sues TikTok, Claiming App Has Harmful Impact on Children, REUTERS (Oct. 10, 2023, 6:36 PM), https://
www.reuters.com/legal/utah-sues-tiktok-over-impact-app-children-2023-10-10/ [https://perma.cc/U5W6-N9
7G].

2. See, e.g., Council Regulation 2022/1925 of Sept. 14, 2022, On Contestable and Fair Markets in the
Digital Sector and Amending Directives (EU) 2019/1937 and (EU) 2020/1828 (EU Digital Markets Act), 2022
0J. (L 265)1.

3. Artificial Intelligence Research, Innovation, and Accountability Act of 2023, S.3312, 118th Cong.
§206(b)(1) (2023), https://www.govinfo.gov/content/pkg/BILLS-118s3312is/pdf/BILLS-118s3312is.pdf
[https://perma.cc/XU7Z-LKSX].

4. See, e.g., Michael Thomas Murphy, Just and Speedy: On Civil Discovery Sanctions for Luddite Law-
yers, 25 GEO. MASON L. Rev. 36, 38 (2017).

5. See, e.g., lantha M. Haight, Digital Natives, Techno-Transplants: Framing Minimum Technology
Standards for Law School Graduates, 44 J. LEGAL PROF. 175, 191 (2020).

6. See, e.g., James E. Cabral et al., Using Technology to Enhance Access to Justice, 26 HARV. J.L. &
TECH. 241, 263 (2012) (proposing the use of video chat to improve access to legal services).

7. See, e.g., Sherley E. Cruz, Coding for Cultural Competency: Expanding Access to Justice with Tech-
nology, 86 TENN. L. REV. 347, 361 (2019) (proposing the use of apps to facilitate communication between attor-
neys and their clients).

8. See, e.g., Liane Colonna, Artificial Intelligence in the Internet of Health Things: Is the Solution to Al
Privacy More Al?, 27 B.U.J. Scl. & TECH. L. 312, 312 (2021) (arguing for increased use of Al to improve privacy
protections).

9. See, e.g., Kimberly A. Houser & John T. Holden, Navigating the Non-Fungible Token, 2022 UTAH L.
REV. 891, 928 (“Public ledgers containing real estate represented by an NFT instead of a paper deed could reduce
fraud . ...”).

10. Seeid. at 891.

11. Christine P. Bartholomew, E-Notice, 68 DUKE L.J. 217, 223-24 (2018).

12. Brook E. Gotberg, Technically Bankrupt, 48 SETON HALL L. Rev. 111, 114-15 (2017).
13.  Murphy, supra note 4, at 6.
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misunderstand technology. As many philosophers have argued, threatening to
punish someone who cannot tell right from wrong would not deter that person
from wrongdoing.* For the same reason, no amount of scolding is likely to get
lawyers to stop misunderstanding technology if we do not examine the cause.
The few existing explanations for lawyers’ technological ineptitude appear un-
satisfactory on their face. Some argue that courts shun email because of “judicial
neophobia.”*® But while a fear of change may explain whg lawyers resist tech-
nology, it does not explain why lawyers are bad at using it° once they overcome
their supposed neophobia—TIike the lawyer who cited fake caselaw dreamed up
by ChatGPT in a brief, in the belief that ChatGPT is a “super search engine.”17
Others argue that lawyers are inept at technology because they are not trained in
it.*® This is unhelpful because, as discussed, modern society requires the legal
profession to be proficient in technology despite its lack of training in it.

This Article examines how the legal profession understands technology and
explains why the profession misunderstands technology so often. | argue that
lawyers often misperceive a new technology as being identical to an old technol-
ogy that is used for similar purposes, except that the new technology is seen as
cheaper or performing better. What lawyers do is akin to misperceiving a car as
a faster equivalent of a horse. This perception may be harmless for a consumer
who simply needs a vehicle to haul people or cargo, because a car is indeed faster
than a horse and can do the job just as well as a horse. But a car is not a faster
equivalent of a horse because cars have features that horses do not, meaning that
cars create problems that horses do not. If the law perceives cars as the same
thing as horses, only faster, the law could not address problems unique to cars.
For example, letting cars share the road with horses, as was common in the 19th
century,'® may be perfectly fine if cars are just faster horses. But the cars of that
time, unlike horses, belched steam and made hissing noises,?® scaring passing
horses and causing accidents involving horse-drawn carriages.

14. Cf. Daniel Varona Gomez, Duress and the Antcolony’s Ethic: Reflections on the Foundations of the
Defense and Its Limits, 11 New CRIM. L. REV. 615, 621 (2008) (“[T]he threat of punishment would be ineffec-
tive” in deterring “those who involuntarily break the law because of necessity or compulsion.”) (quoting H.L.A.
HART, PUNISHMENT AND RESPONSIBILITY: ESSAYS IN THE PHILOSOPHY OF LAW 19, 43 (1968)).

15. Bartholomew, supra note 11 at 237, 243.

16. See, e.g., Murphy, supra note 4, at 38 (“Lawyers are ‘bad’ at technology. It is an axiom.”).

17. Benjamin Weiser & Nate Schweber, The ChatGPT Lawyer Explains Himself, N.Y. TiMES (June 8,
2023), https://www.nytimes.com/2023/06/08/nyregion/lawyer-chatgpt-sanctions.html [https://perma.cc/P5KS-
YJCT7].

18. Cf. Inre Perry Cnty. Foods, Inc., 313 B.R. 875, 879 n.2 (Bankr. N.D. Ala. 2004) (“Given the lack of
training . . . in the ever expanding areas requiring technical, scientific, and quantitative capabilities, it is no longer
unexpected that lawyers and judges are unable to bring to bear that which such . .. training and background
would accord them.”).

19. See ROBERT MERKIN & JEREMY STUART-SMITH, THE LAW OF MOTOR INSURANCE 4 (2004) (describing
a British law from 1865 requiring steam-engine cars to “alert those in control of horses of the . . . presence of the
vehicle.”).

20. STEPHEN B. GODDARD, GETTING THERE: THE EPIC STRUGGLE BETWEEN ROAD AND RAIL IN THE
AMERICAN CENTURY 66 (1994) (describing “cars with . . . steam engines . . . whose noisy belching scared horses
as they passed.”).

21. See H. MARK HILDEBRANDT & MARTHA A. CHURCHILL, IMAGES OF RAIL: ELECTRIC TROLLEYS OF
WASHTENAW COUNTY 7 (2009) (“[H]orses . . . sometimes bolted when they saw an exposed steam engine.. . .. A
runaway horse was dangerous to the driver, the wagon, and the passengers.”).
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As far-fetched as it may seem to say that anyone in the 21st century views
a car as a faster horse, | argue that this is, in essence, how the legal profession
often understands technology today. | define this cognitive error, of treating a
new technology as if it were identical to an old technology in all but cost or
performance despite features and problems unique to the new technology, as the
faster horse fallacy. Because the fallacy distorts lawyers’ perceptions of technol-
ogy generally, it warps legal outcomes in just as broad a range of legal issues,
including procedure, substance, and public policy. This Article shows how
courts’ perception of email as a faster and cheaper version of mail undermines
the right to notice; lawyers’ view of Al-assisted discovery tools as a faster and
cheaper version of human review can inject systemic errors into discovery and
thus into litigation outcomes; and how regulators’ presentation of electric vehi-
cles as cleaner and cheaper equivalents of gasoline cars can expose citizens to
safety risks. Indeed, the fallacy’s gravest harm is in its broad reach, not its effect
on just one technology or field of law. The faster horse fallacy causes the law to
idealize technology by overestimating what it can do, thus giving it duties that it
should not be trusted with.

This Article proceeds as follows. Part Il establishes the existence of the
faster horse fallacy by showing how it operates in electronic notice for purposes
such as class actions, arbitration, and access to Medicaid and other public ser-
vices. Part Il also argues that the fallacy perverts the right to notice into a duty to
keep oneself notified. Part 11l shows that the fallacy misrepresents Al as faster
and cheaper equivalents of humans doing the same work, despite problems of Al
that humans lack. Part 1V discusses why the fallacy arises and why it applies
uniquely to technology. Technology is often presented as a product that does not
require technological expertise to use, and lawyers mistake their ability to use a
product for understanding the underlying technology. This illusion of proficiency
causes lawyers to use the faster horse fallacy. Part V presents a short-term solu-
tion to the faster horse fallacy and applies it to the problem of improper uses of
email for notice.

Il.  THE EXISTENCE OF THE FASTER HORSE FALLACY: EMAIL

Showing that the faster horse fallacy warps the legal profession’s percep-
tion of technology today will undoubtedly take substantial convincing. Were this
Avrticle discussing the technological perceptions of a person from the Middle
Ages who could not possibly have seen such a thing as a car, or any machine
with more complex parts than levers and pulleys,?? it would be unremarkable to
suggest that such a person might consider a car to be a faster horse when intro-
duced to a car for the first time. After all, “[a]ny sufficiently advanced technology
is indistinguishable from magic.”?®

22. See Brian Stock, Science, Technology, and Economic Progress in the Early Middle Ages, in SCIENCE
IN THE MIDDLE AGES 1, 28 (David C. Lindberg ed. 1978).

23.  WILLIAM H. STAHL, GOD AND THE CHIP: RELIGION AND THE CULTURE OF TECHNOLOGY 97 (1999)
(quoting ARTHUR C. CLARKE, PROFILES OF THE FUTURE: AN INQUIRY INTO THE LIMITS OF THE POSSIBLE 21
(1973)).
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But this Article’s claim that the legal profession views technology through
that same lens today may attract more skepticism. The core features of technol-
ogies without which contemporary society, economy, and industry would not
exist were mostly invented in the 20th century, or even before then: internal com-
bustion engines, airplanes, telephones, computers, and nuclear power, to name a
few.2* Given the longevity of these technologies, their widespread use, and the
abundance of information about how they work,? how could the contemporary
legal profession’s perception of technology resemble anything like the view that
a car must be a faster equivalent of a horse? To demonstrate that the faster horse
fallacy can indeed distort the contemporary legal profession’s perception of tech-
nology generally, not only the most cutting-edge technologies such as artificial
intelligence, Part Il shows how the faster horse fallacy warps lawyers’ view in
the 21st century of a technology which was invented in 1972 and has been used
commercially since 1989: email.2®

A.  Courts Misperceive Email as a Faster and Cheaper Equivalent of Mail

The legal system considers email to be materially identical to mail, only
faster and cheaper.?” For decades, the grofession has observed that “[e]-mail is
almost equivalent to sending a letter”?® but “cheaper and faster”?® for a host of
procedural and substantive legal purposes.° Into the 2020s, courts find that email
“can facilitate notice . . . at low cost”®! and “gets where it’s supposed to go . . .
instantaneously,” whereas “mail—which some disparage as [s]nail mail—takes,
at best, days and sometimes weeks.”®? To some, the “name alone, e-‘mail,’
demonstrates the analogy” to mail.*®

Email is not only described as a faster and cheaper version of mail, but also
treated as such.3* Perhaps the legal context in which this fact is most apparent is
class action settlement. Class action defendants seeking to settle notify people
who might have outstanding claims, to the effect of “[i]f you ... owne[d] ... an
iPhone 6 . . . before December 21, 2017, you could be entitled to benefits under

24. See Raktima Bharadwaj, Rajoshi Das & Anindita Majumdar, The Challenges and Performance of Fe-
male-Owned Entrepreneurial Firms and Management Strategies, in CHANGE MANAGEMENT DURING
UNPRECEDENTED TIMES 43, 45 (2023).

25. Seeid.

26. See ENcYcLOPEDIA OF NEW MEDIA: AN ESSENTIAL REFERENCE TO COMMUNICATION AND
TECHNOLOGY 175 (Steve Jones ed., 2003).

27. See infra notes 28-34.

28. United States v. Charbonneau, 979 F. Supp. 1177, 1184 (S.D. Ohio 1997).

29. Gary W. Derrick & Irving L. Faught, New Developments in Oklahoma Business Entity Law, 56 OKLA.
L. Rev. 259, 264 (2003).

30. Id. (discussing notice); Charbonneau, 979 F. Supp at 1184 (privacy law); Steven R. Salbu, Who Should
Govern the Internet?: Monitoring and Supporting a New Frontier, 11 HARV. J.L. & TECH. 429, 471-72 (1998)
(discussing defamation law).

31. Grove v. Beer Barn Corp., No. 20-cv-00027, 2021 WL 6618708, at *7 (S.D. lowa Apr. 21, 2021).

32.  Pryke v. First Solar, Inc., No. 21-CV-00681, 2021 WL 5027565, at *3 (N.D. Ohio Oct. 29, 2021).

33. Jennifer Mingus, Note, E-mail: A Constitutional (and Economical) Method of Transmitting Class Ac-
tion Notice, 47 CLEV. ST. L. Rev. 87, 103 (1999).

34. 1d. at 87-89.
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a class action settlement.”® Regardless of whether notice is made by email or
mail, federal courts use the same method to determine whether a claimant was
notified: check whether a notice was returned to sender.*® Federal courts examine
how many postal mail notices were “returned as undeliverable™’ and consider
mail notice to be adequate if the percentage of returned notices is in line with the
“average” rate.®® Similarly, unless emails “bounce[] back” because claimants’
“email addresses were invalid,”*® courts find that claimants “appear to have re-
ceived” notice by email.*°

Using the same method to determine adequacy of notice for both email and
mail may seem intuitive because emails sent to nonexistent addresses return fail-
ure messages,* just as the post office returns misdirected mail to the sender.*?
And if one thinks that email is a cheaper and faster equivalent of mail, there is
no reason not to replace mail with email. Federal courts across the country “con-
sistently approve” class action settlements which provide notice “primarily
through email.”*® Courts even allow notice “solely by email” unless email is “re-
turned as undeliverable.™** As for the few courts “clinging to mail . .. as the
primary means of notice,” scholars lament that such “ungrounded fears about
technology” “sacrific[e] the effectiveness of class actions and the enforcement
of a constitutional right.”*> Scholars have called for electronic notice in not only
class actions but also a variety of other contexts, such as service of process by
“any medium that allows plaintiffs to offer proof of their attempt and [] the de-
fendant’s use of the medium,” including email.*

35. In re Apple Inc. Device Performance Litigation, ANGEION GROUP (Jan. 9, 2024), https://www.
smartphoneperformancesettlement.com/ [https://perma.cc/WMG4-69AB].

36. See, e.g., Garland v. Cohen & Krassner, No. 08-CV-4626, 2011 WL 6010211, at *14 (E.D.N.Y. Nov.
29, 2011).

37. 1d.

38. Inre lkon Off. Sols., Inc. Sec. Litig., 209 F.R.D. 94, 101 (E.D. Pa. 2002); see also In re Charles Schwab
Corp. Sec. Litig., No. C 08-01510, 2010 WL 4509718, at *1 (N.D. Cal. Nov. 1, 2010) (finding that the mailed
notice was adequate citing the lack of return to sender, despite a class member claiming not to have received
notice).

39. Inre Online DVD-Rental Antitrust Litig., 779 F.3d 934, 941 (9th Cir. 2015).

40. Noll v. eBay, Inc., 309 F.R.D. 593, 605 (N.D. Cal. 2015); see also In re Sony SXRD Rear Projection
Television Class Action Litig., No. 06 CIV. 5173, 2008 WL 1956267, at *4 (S.D.N.Y. May 1, 2008) (mail notice
sent to class members whose email notices bounced back); Am. Order Granting Mot. for Preliminary Approval
of Class Action Settlement, In re Netflix Priv. Litig., 2012 WL 2598819, at *4 (N.D. Cal. July 5, 2012) (email
notice re-sent to a different email address if the first bounced back) (No. 11-CV-00379).

41. SIMONE NATALE, DECEITFUL MEDIA: ARTIFICIAL INTELLIGENCE AND SOCIAL LIFE AFTER THE TURING
TesT 71 (2021).

42. See Husted v. A. Philip Randolph Inst., 584 U.S. 756, 791 (2018) (Breyer, J., dissenting).

43. Morgan v. Pub. Storage, 301 F. Supp. 3d 1237, 1262 (S.D. Fla. 2016); Mingus, supra note 33 and
accompanying text.

44. Ortega v. Uber Techs. Inc., No. 15-CV-7387, 2018 WL 4190799, at *10 (E.D.N.Y. May 4, 2018); see
also Kissel v. Code 42 Software, Inc., No. SACV 15-1936, 2017 WL 10560526, *10 (C.D. Cal. Oct. 4, 2017)
(same).

45. Bartholomew, supra note 11, at 223-24, 251; see also Brian Walters, “Best Notice Practicable” in the
Twenty-First Century, 2003 UCLA J.L. & TECH. 1, 28 (2003) (“While technology and the ability to send notice
in better ways moves forward, many courts continue to look backward and adhere to . . . notice that [is] techno-
logically outdated.”).

46. Andrew C. Budzinski, Reforming Service of Process: An Access-to-Justice Framework, 90 U. CoLo.
L. Rev. 167, 217-18 (2019); see also Svetlana Gitman, Comment, (Dis)service of Process: The Need to Amend
Rule 4 to Comply with Modern Usage of Technology, 45 J. MARSHALL L. Rev. 459, 460 (2012).
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But email is not just a faster and cheaper equivalent of mail because email
has features, and thus creates problems, that mail does not.*” A feature unique to
email is the spambox: popular email clients such as Gmail “automatically filter
for” spam mail,*® often putting legitimate emails that the email client erroneously
labeled as junk in the spambox*® unbeknownst to the recipient.>® Spamboxes also
automatically delete emails flagged as spam after some length of time®! unless a
user manually saves them.>? Delivering email to a spambox is like delivering
mail into a trash can located in the recipient’s home which automatically empties
itself.>® The mail would not be returned to sender because it was placed in the
recipient’s home, but she would have to go through the trash before the trash can
empties itself in order to know that it was delivered.> Like mail sent to a self-
emptying trash can, email sent to the spambox does not generate a “returned-as-
undeliverable” message® because the email would have been delivered to the
correct email address—just not to the recipient’s inbox.%

While courts would never consider mail delivered to trash cans to be ade-
guate notice, they effectively treat email sent to the electronic analogue of a trash
can—the spambox—to be adequate notice.5” This is because courts determine
that mail or email notice was made if it was not returned to sender, even though
an email can fail to reach an addressee through no fault of the addressee, without
generating a returned-to-sender message, if the email is delivered to the spam-
box.%8 Perhaps the most direct indication that courts treat email as a faster and

47. See Gitman, supra note 46, at 477.

48. JULIEJ.C.H. RYAN & CADE KAMACHI, DETECTING AND COMBATING MALICIOUS EMAIL 66 (2014); see
also Harry Surden, Machine Learning and Law: An Overview, in RESEARCH HANDBOOK ON BIG DATA LAw 171,
172 (Roland Vogl ed., 2021) (“Many email applications . . . automatically identify and filter ‘spam.””).

49. See SUNITA VIKRANT DHAVALE, ADVANCED IMAGE-BASED SPAM DETECTION AND FILTERING
TECHNIQUES 42 (2017) (“The problem with many email spam filters is that sometimes a valid message may be
blocked.”).

50. See DEBORAH MORLEY & CHARLES S. PARKER, UNDERSTANDING COMPUTERS: TODAY AND
TOMORROW, COMPREHENSIVE 613-14 (15th ed. 2016) (emphasis added) (“Many email [services] have built-in
spam filters that identify possible spam and either flag it or move it to a Spam folder or Junk Email folder. . . .
[B]e sure to check your [] Spam folders . . . periodically to locate any e[Jmail messages mistakenly filed there—
especially before you permanently delete those messages.”).

51. See, e.g., Manage Junk Mail in Mail on iCloud.com, APPLE, https://support.apple.com/guide/icloud/
manage-junk-mail-mmeébla2ced/icloud (last visited May 1, 2025) (“Most junk mail (spam) sent to your
@icloud.com address . . . is automatically identified and moved to your Junk folder. . . . Because [messages] in
the Junk folder are automatically deleted after 30 days, periodically check the Junk folder for [messages] that
were mistakenly marked as junk.”) [https://perma.cc/RTJ6-JYNG].

52. REIDF.TRAUTZ & DANIEL E. PINNINGTON, THE BUSY LAWYER’S GUIDE TO SUCCESS: ESSENTIAL TIPS
TO POWER YOUR PRACTICE 88 (2009) (“[T]f you don’t check your spam box daily, you could miss an important
message (like one that affects a brief you’re in the throes of completing).”).

53. See DHAVALE, supra 49, at 10-11.

54. Seeid.

55.  NOMAN RANA, E-MARKETING INTELLIGENCE: TRANSFORMING BRAND AND INCREASING SALES USING
DIGITAL CHANNELS 136-37 (2009) (stating that a recipient might “not open[] [or] click[] on” an email, despite
the lack of a bounce, because the email was “filtered by a spam filter” or the email was “delivered, but to a ‘bulk’
or ‘potential spam’ folder” and “[m]any recipients may . . . ignore these folders assuming that all emails in the
folder are spam messages”).

56. See DHAVALE, supra 49, at 10-11.

57. Alexander W. Aiken, Note, Class Action Notice in the Digital Age, 165 U. PA. L. REv. 967, 970, 977
(2017).

58. 1d. at 989.
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cheaper version of mail, despite a problem unique to email, is courts finding that
notice was made even when the intended recipient shows the court that an email
notice went to her spambox.>® In a class action in which a claimant objected to
the settlement for this reason, the court stated that if class members “were sent
copies of the claim form by email [but] never responded, . . . that’s . . . their bad
luck or their decision.”®°

The court’s statement indicates a misunderstanding of what it means for an
email to have been delivered to a spambox, because a claimant could not have
had a chance to decide whether to respond to an email if it was delivered to her
spambox and was automatically deleted without her knowledge.®* The court’s
statement could be plausibly explained only if the court understands email as not
having a spambox, or understands the spambox as no different from the inbox—
as in, if the court understands email to be effectively identical to postal mail,
different only in cost and speed.®? If mail carriers actually delivered mail into
trash cans in the recipients’ homes, it would be difficult to imagine courts saying
that the recipients in those circumstances received notice, or that the recipients
have only themselves to blame if they fail to act on the notice in a timely manner.

B. The Misperception of Email as Faster and Cheaper Mail Undermines
Notice

Section I1.A has established that courts’ perception of email as a faster and
cheaper version of postal mail is a manifestation of the faster horse fallacy. Sec-
tion 11.D will show that the scholarly view of email suffers from the same mis-
perception. But the fact that courts and scholars perceive email through the faster
horse fallacy, on its own, is not necessarily a problem. Courts’ failure to distin-
guish delivery to spamboxes from delivery to inboxes could be inconsequential
if the likelihood of email being delivered to spamboxes is sufficiently low.%® But
Section 11.B demonstrates that courts” misperception of email does meaningfully
undermine notice because parties with an incentive to frustrate notice can delib-
erately design email notices to be sent to spamboxes at a low cost.

Class action defendants and named plaintiffs have an incentive to frustrate
notice to class members to the extent possible without the judge noticing.®* Dec-
ades of experience has shown that class action defendants and named plaintiffs
can collude for mutual gain at the expense of the rest of the class.®® For example,
defendants promise a disproportionate cut of the settlement fund to the named
plaintiffs, in exchange for the defendants being released from future claims from

59. Declaration of Susan Kreidler at i, Cohorst v. BRE Props., Inc., No. 10-CV-2666 (S.D. Cal. Sept. 29,
2011) (No. 58-2).

60. Motion for Approval at 19, Cohorst v. BRE Props., Inc., No. 10-CV-2666 (S.D. Cal. Sept. 29, 2011)
(No. 65).

61. See Manage Junk Mail in Mail on iCloud.com, supra note 51 and accompanying text.

62. See Mingus, supra note 33, at 104.

63. DHAVALE, supra note 49, at 2-3.

64. See, e.g., John C. Coffee, Jr., Class Wars: The Dilemma of the Mass Tort Class Action, 95 CoLum. L.
REV. 1343, 1383 (1995).

65. See infra note 66.
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the rest of the class.®® Some defendants have even been suspected of auditioning
plaintiffs to sue them.®” The main challenge to such sweetheart deals is getting
them approved over objections from the other class members who are being
shortchanged.%® Defendants and named plaintiffs can reduce the number of ob-
jectors by reducing the number of members who are notified, but the court must
be kept in the dark about any attempts to suppress notice because the court would
withhold or revoke approval if it learns that too few people were notified.®

Class action defendants and lead plaintiffs can suppress notice by exploit-
ing the faster horse fallacy.”® As Section II.A showed, courts determine that a
notice was received if it is not returned to sender, for both email and mail.”* If
email notice can be designed to be sent to the spambox, courts would incorrectly
consider the addressee to have been notified because there would be no returned-
to-sender message.’ Courts would not need too much coaxing to permit notice
by email, given how prevalent it already is.”> Moreover, designing email to in-
crease the likelihood of delivery to the spambox would not be expensive: the
sender can include pictures in emails.” Email clients tend to block images in
emails from unfamiliar addresses, and are more likely to flag an email as spam
if it carries images.”® This is because early countermeasures to spam tried to de-
termine whether an email is spam by looking for certain words commonly used
by spammers, such as “Viagra or investments.”’® As spammers became more
sophisticated, they started bypassing text-based spam filters using images, which
would convey the same message but would not be detected as text.”’

The final challenge—designing emails to go to spamboxes without tipping
off the judge—can be overcome just as easily, by coming up with ostensibly

66. See, e.g., In re Bluetooth Headset Prods. Liab. Litig., 654 F.3d 935, 947 (9th Cir. 2011) (“[C]Jourts . . .
must be vigilant . . . for more subtle signs that class counsel have allowed . . . their own self-interests and that of
certain class members to infect the negotiations. [S]uch signs [include] . . . when the class receives no monetary
distribution but class counsel are amply rewarded.”) (internal quotations and citations omitted); Susan P. Koniak,
Feasting While the Widow Weeps: Georgine v. Amchem Products, Inc., 80 CORNELL L. Rev. 1045, 1048 (1995)
(settlement in Georgine v. Amchem Products, Inc., 157 F.R.D. 246 (E.D. Pa. 1994) “invites defendants who harm
large groups of people to pay a premium to the first victims who file claims in exchange for . . . limited liability
to all future claimants™).

67. See Coffee, supra note 64, at 1354 (“[S]uspect settlements result . . . because of the defendants’ ability
to shop for favorable settlement terms, either by contacting multiple plaintiffs’ attorneys or by inducing them to
compete against each other.”).

68. Id. at 1415, n.286.

69. See, e.g., Roes, 1-2 v. SFBSC Mgmt., LLC, 944 F.3d 1035, 1046 (9th Cir. 2019); Yates v. Checkers
Drive-In Restaurants, Inc., No. 17 C 9219, 2020 WL 6447196, at *5 (N.D. Ill. Nov. 3, 2020).

70. See supra notes 57-60 and accompanying text.

71. Seeid.

72.  See supra notes 59-61 and accompanying text.

73.  See supra notes 43-44 and accompanying text.

74. See DHAVALE, supra note 49, at vi.

75. See Shirin Kalantari, Open About the Open-Rate? State of Email Tracking in Marketing Emails and
Its Effects on User’s Privacy, in PRIVACY AND IDENTITY MANAGEMENT 187, 191 (Michael Friedewald, Stefan
Schiffner & Stephan Krenn eds., 2021).

76. MARK CIAMPA, COMPTIA SECURITY+ GUIDE TO NETWORK SECURITY FUNDAMENTALS 19 (7th ed.
2021).

77. Vit Listik, Jan Sedivy & Vaclav Hlava¢, Email Image Spam Classification Based on ResNet Convolu-
tional Neural Network, 6TH INT’L CONF. ON INFO. Sys. SEC. & PRIV. 457, 457-58 (2020).
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benign reasons for including images in email notices.” In a class action that no-
tified members by mail, the court “expressed concern that the Notice was indis-
tinguishable from junk mail because it buried the [defendant company’s name]
in the text,” which the court held “was sufficiently addresse[d]” by “prominently
display[ing] [the defendant’s] logo” in the notice.”® Litigants with an incentive
to suppress notice can present the same rationale to justify putting company logos
(or any other image that can be defended as being helpful to class members) into
email settlement notices.®% While the reason given to the judge would be that
these images would enhance notice to class members by, for example, making
the notice look more authentic to class members,?! the actual effect of the images
would be to increase the likelihood of the settlement notice email being sent to
the spambox, unbeknownst to the judge.

Litigants putting images into settlement notice emails under benign pre-
tenses is not merely a possibility; litigants appear to be using this tactic already.8?
For example, the defendant and named plaintiffs in the 2022 class action settle-
ment against Plaid, Inc. told the court that they created a video explaining the
claims process to make it “user-friendly and make it easy for Class Members to
find information about the case.”®® The email settlement notice to potential
claimants was delivered to the spambox of my personal Gmail account, as shown
in the following screenshot.

FIGURE 1

Compose

.

Inbox
Starred Messages that have been In Spam more than 30 days will be automatically deleted
Snoozed
Settlement Administ. Reminder: File Your Claim by 4/28 in the Plaid Privacy Class Action Settiement Apr20
Important
Sent
Drafts
Spam 1
Trash

Categories

I meBVVYe*D

I cannot definitively say why this email was sent to spam, because Google
uses proprietary algorithms and other procedures to determine which emails are
flagged as spam and which emails are not.®* However, as discussed previously,
existing research on this topic uniformly indicates that pictures in unfamiliar

78. Seee.g., Silveirav. M&T Bank, No. 2:19-CV-06958-ODW/(KSx), 2021 WL 2403157, at *8 (C.D. Cal.
May 6, 2021).

79. Id.

80. See, e.9., Memorandum of Points and Authorities ISO Plaintiff’s Motion for Preliminary Approval of
Class Action Settlement at 25, In re Plaid, Inc. Privacy Litigation, No. 4:20-CV-03056-DMR (N.D. Cal. Aug. 5,
2021), ECF No. 135-2.

8l. Id.
82. ld.
83. Id.

84. See Understanding Gmail’s Spam Filters, GOOGLE, https://workspace.google.com/blog/identity-and-
security/an-overview-of-gmails-spam-filters (last visited May 1, 2025) [https://perma.cc/QG8A-5MB4] (“Gmail
employs a number of Al-driven filters that determine what gets marked as spam.”).
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emails significantly increase the likelihood of an email being delivered to spam,
and thus the likelihood of the email not being opened.®® Indeed, Section 11.C
presents an experiment | conducted showing that inserting one mock logo re-
duces the likelihood of an email being opened by 23.2%.8 The email | received
from Plaid, Inc., once moved to my inbox, shows the video image that Plaid, Inc.
told the court it would include. The settlement notice email states that “[y]ou can
also click the video link to file your claim or to hear instructions on how to submit
a claim,” as shown in the following screenshot in the red box above the video

Plaid Privacy Litigation Settlement — Last Chance to Claim Your Settlement Payment

3 Inbox ~ This is a Legal Notice. This is not an advertisement.
# Starred You may be eligible to claim a payment in the class action Settlement titled in re Plaid, Inc. Privacy

Litigation.
© Snoozed

You are receiving this courtesy email to remind you the deadline to submit a claim in this action is
» Important April 28, 2022 f you have already filed a claim, you do not need to file one again. This reminder
5 s notice has been sent to ensure you are aware of the approaching claims filing deadline

ent

If you are a Class Member and would lie to be eligible for a payment, you must submit a valid
B Drafts 7 claim form online or mail a claim form postmarked NO LATER THAN April 28, 2022
O spam Claim forms may be submitted online by clicking here: www PlaidSettlement. com
W Trash IYuu can also click the video link to file your claim or to hear instructions on how to submit a claim. I
B Categories

Meet
B« New meeting

B2 Join a meeting

> 0:00/0:59

Hangouts

Although the video could sincerely have been intended to “make it easy for
Class Members to find information about the case,”® the parties’ knowledge of
email technology raises suspicions about their intent. Angeion, the firm retained
by the defendant and named plaintiffs to implement notice, told the court that it
took special care to ensure that notices would not be flagged as spam:

Angeion designs the email notice to avoid many common “red flags” that
might otherwise cause a potential Class Member’s spam filter to block or
identify the email notice as spam. For instance, Angeion does not include
the Claim Form or Long Form Notice as an attachment to the email notice,
because attachments are often interpreted by various Internet Service Pro-
viders (“ISP”) as spam. Rather, in accordance with industry best practices,

85. WENDY WILLARD, HTML: A BEGINNER’S GUIDE 376 (5th ed. 2013) (“Due to the proliferation of
HTML email spam, the simple truth is that plain-text email is more likely to actually get to the reader. . . . [M]any
email readers block images and attachments from unknown senders or suspected spammers.”); see also Kalantari,
supra note 75, at 194.

86. See infra Section II.C.

87. The red box was not part of the original email; | added it for emphasis.

88. Memorandum of Points and Authorities ISO Plaintiff’s Motion for Preliminary Approval of Class Ac-
tion Settlement at 25, In re Plaid, Inc. Privacy Litigation, No. 4:20-CV-03056-DMR (N.D. Cal. Aug. 5, 2021),
ECF No. 135-2.
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Angeion includes a link to all operative documents so that Class Members
can easily access this information.®
Angeion also promised to “target Class Members whose email notice could not
be delivered” with banner advertising placed on “websites where members of the
[class] are most likely to visit.”%

Ironically, Angeion’s assurance deepens suspicions that it included the
video thumbnail to make it more likely that the notice goes to spam. As Angeion
states, certain file attachments® are a “common ‘red flag[]’ that might . ..
cause . . . spam filter[s] to . . . identify the email notice as spam.”® But images
are another red flag that is just as common.®® It is difficult to believe that a class
action claims administrator who has allegedly designed and implemented “hun-
dreds of court-approved notice . .. programs, including some of the ... most
complex notice plans in recent history,”®* and is sophisticated enough to develop
targeted advertising for claimants who cannot be reached by email, is unaware
of the fact that embedded images tend to increase the likelihood of emails being
flagged as spam.®® Angeion’s claim that it sincerely attempted to reach as many
claimants as possible may be more plausible if its supplemental notice by online
banner advertising would make up for the shortcomings of its email notifica-
tion.% But banners have a notoriously low likelihood of being clicked by the
target audience—by some estimates, less than 0.3%.%

Of course, courts are not obligated to accept all proposed settlement no-
tices. Courts reject proposed settlement notices if they fail to include relevant
information® or if a notice would not reach a sufficiently high percentage of
class members, even when the defendants and lead plaintiffs agree on the specific
version of notice to be provided.®® But courts’ review of proposed settlement
notices is limited to the text, regardless of whether a proposed notice would be
disseminated by mail or email.*%° Courts reviewing only the textual content of
proposed settlement notices would be harmless if notice is disseminated only by

89. Declaration of Steven Weisbrot on Behalf of Angeion Group, LCC at 4, In re Plaid, Inc. Privacy Liti-
gation, No. 4:20-CV-03056-DMR (N.D. Cal. Aug. 6, 2021), ECF No. 139 (italics added for emphasis).

90. Id.at5,6.

91. See Mamoun Alazab & Roderic Broadhurst, The Role of Spam in Cybercrime: Data from the Austral-
ian Cybercrime Pilot Observatory, in CYBERCRIME RISKS AND RESPONSES: EASTERN AND WESTERN
PERSPECTIVES 103, 111-12 (Russell G. Smith, Ray Chak-Chung Cheung & Laurie Yiu-Chung Lau eds., 2015)
(“The majority of spam solutions block email attachments with the (.exe) file extension”).

92. Declaration of Steven Weisbrot on Behalf of Angeion Group, LCC at 4, In re Plaid, Inc. Privacy Liti-
gation, No. 4:20-CV-03056-DMR (N.D. Cal. Aug. 6, 2021), ECF 139 (italics added for emphasis).

93. Listik etal., supra note 77, at 457-58 (images increase the likelihood of emails being flagged as spam).

94. Declaration of Steven Weisbrot on Behalf of Angeion Group, LCC at 4, In re Plaid, Inc. Privacy Liti-
gation, No. 4:20-CV-03056-DMR (N.D. Cal. Aug. 6, 2021), ECF No. 139.

95. Id. at 3; see also J. CRAIG ANDREWS & TERENCE A. SHIMP, ADVERTISING, PROMOTION, AND OTHER
ASPECTS OF INTEGRATED MARKETING COMMUNICATIONS 277 (10th ed. 2017).

96. Declaration of Steven Weisbrot on Behalf of Angeion Group, LCC at 4, In re Plaid, Inc. Privacy Liti-
gation, No. 4:20-CV-03056-DMR, (N.D. Cal. Aug. 6, 2021), ECF No. 139.

97. ANDREWS & SHIMP, supra note 95, at 277.

98. See, e.9., Roes 1-2 v. SFBSC Mgmt., LLC, 944 F.3d 1035, 1046 (9th Cir. 2019).

99. See, e.g., Yates v. Checkers Drive-In Restaurants, Inc, No. 17-C-9219, 2020 WL 6447196, at *5 (N.D.
1. Nov. 3, 2020).

100. See, e.g., Supplemental Exhibit 5 to Exhibit B at 23, Jabbari v. State Farm & Co., No. 15-CV-02159-
VC (N.D. Cal. July 27, 2017), ECF No. 164-1.
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mail, because there is not much the litigants can do to tamper with delivery as
long as a notice is sent through U.S. mail.1° But when notice is made by email,
the extratextual features of email that courts do not review, appear not to under-
stand, and leave to the discretion of the parties allow settlement notice emails to
be designed so as to undermine notice.1%2

In some cases, courts effectively rubber stamp the extratextual design de-
cisions of the claims administrator retained by the litigants. In a 2018 settlement
against Wells Fargo, the court “approve[d], as to content and format,” the pro-
posed settlement notice with only two changes: that the mail notice include the
class counsel’s email address and state that the results of any mediation are not
binding.1% As for “the method of disseminating” the email notice, the court held
that the method proposed by the litigants “is the best method of notice practicable
under the circumstances and satisfies all requirements provided in Rule
23(c)(2)(B) . . . "% The court cited three filings in approving the proposed no-
tice: “the Motion [for approval], the Declaration of Shannon Wheatman, filed on
April 20, 2017, and the Parties’ Stipulation—including . . . mail[] . . . [and] email
notice.”1%

While the court states that it approved the “content and format” of the pro-
posed notice, it could not have reviewed any extratextual features because the
three filings from the litigants cited by the court do not discuss any extratextual
design features or their effects on the delivery of notice.!% The motion for ap-
proval says nothing about email notice.!’” The declaration by Shannon Wheat-
man, the president of the firm retained by the defendant and class counsel to
implement notice,'% states that “an email about the Settlement will be sent to
potential Class Members who have provided a valid email address . ... The
email will provide a short overview of the Settlement and point Class Members
to the Settlement website for more information, to review the Long Form Notice,
or to file a claim.”'% The parties’ stipulation states only that a notice will be

101. See 18 U.S.C. § 1701 (prohibiting willful obstruction of mail delivery).

102. See, e.g., Supplemental Exhibit 5 to Exhibit B at 2-3, Jabbari v. State Farm & Co., No. 15-CV-02159-
VC (N.D. Cal. July 27, 2017), ECF No. 164-1.

103. Jabbari v. Wells Fargo & Co., 2017 WL 3478868, at *10 (N.D. Cal. July 8, 2017) (order granting
motion for preliminary approval); see also Jabbari v. Wells Fargo & Co., 2018 WL 11024841, at *1, *2 (revised
order granting final approval of class settlement) (N.D. Cal. June 14, 2018) (“[The] long-form notice . . . was
altered before distribution to make clear that mediation does not impose a binding result on the parties . . . .
Also, . . . the revised long-form notice . . . was altered before distribution to include an appropriate email address
for Class Counsel . . . . The Court finds that the Notice Plan, previously approved (as modified) by the Court in
its Preliminary Approval Order, has been implemented accurately and fully.”).

104. Jabbari, 2017 WL 3478868, at *10-11.

105. Id.

106. Id.

107. See Plaintiffs’ Notice of Motion, Motion, and Memorandum in Support of Motion for Preliminary
Approval of Class Action Settlement and For Certification of a Settlement Class at 23—24, Jabbari v. Wells Fargo
& Co., (No. 15-CV-02159-VC), 2017 WL 3439008 (N.D. Cal. Apr. 20, 2017), ECF No. 101.

108. Declaration of Shannon R. Wheatman, Ph.D. in Support of Plaintiffs’ Motion for Preliminary Approval
of Class Action Settlement and for Certification of a Settlement Class at 2, Jabbari v. State Farm & Co., No. 15-
CV-02159-VC, (N.D. Cal. April 20, 2017), ECF No. 109.

109. Id.at8.



No. 2] THE FASTER HORSE FALLACY 623

emailed to consumers with known addresses,*'° and shows a text-only draft of
the email**! and a postcard notice.''? Following preliminary approval, Wheat-
man filed another declaration updating the court on the notification process,
which merely stated that email notices were sent without providing further infor-
mation. 113

Unsurprisingly, the court appeared to neglect the possibility of email no-
tices being sent to spamboxes.'* The court’s approval of the settlement stated
that email notice was “robust” because “Wells Fargo provided more than 100
million email notices to current and former Wells Fargo customers in two rounds
of email notice, and will send more than 40 million additional notices in a third
round.”® The email notice the parties presented to the court for approval con-
tained text only.!'® But the email notice that was actually disseminated to the
claimants includes the company logo, which may explain why the notice was
delivered to the spambox in my Gmail account.!’ While the logo is blocked
when the email is still in spam, it is revealed once the email is moved to the
inbox:

FIGURE 3
g inbo A Notification of Wells Fargo class action settlement © spam « e B
Inbox

¥ Stamed @ Wells Fargo - Settl | Isf: il.com 12, 201 MOB @
® Snoozed fome =
D Important P Images are not displayed. Display image
B Sent

Important Information
) Drafts
© Spam
ol _
[D Categories
v More

Dear Customer,
Labels < As part of our commitment to make things right, we have entered into a $142 million

class action settlement related to the opening of unauthorized accounts.

110. Stipulation and Agreement of Class Action Settlement and Release at 11, 22, Jabbari v. State Farm &
Co., No. 15-CV-02159-VC (N.D. Cal. Apr. 20, 2017), ECF No. 100.

111. Exhibit A-2: Long-Form Notice at 1-19, Jabbari v. State Farm & Co., No. 15-CV-02159-VC (N.D.
Cal. Apr. 20, 2017), ECF No. 100-3.

112. Exhibit A3 at 1, Jabbari v. State Farm & Co., No. 15-CV-02159-VC, (N.D. Cal. Apr. 20, 2017), ECF
100-4.

113. Declaration of Shannon R. Wheatman, Ph.D. on the Implementation and Adequacy of the Class Notice
Program at 3-4, Jabbari, No. 15-CV-02159-VC (N.D. Cal. Jan. 19, 2018), ECF No. 183.

114. See Jabbari v. State Farm Co., No. 15-CV-02159-VC, 2018 WL 11024841, at *3 (N.D. Cal. June 14,
2018); see also Supplemental Exhibit 5 to Exhibit B at 2-3, Jabbari v. State Farm & Co., No. 15-CV-02159-VC
(N.D. Cal. July 27, 2017), ECF No. 164-1.

115. See Jabbari, 2018 WL 11024841, at *3.

116. Joint Notice of Supplemental Exhibit 5 to Exhibit B to Amended Stipulation and Agreement of Class
Action Settlement and Release at 2, Jabbari v. State Farm & Co., No. 15-CV-02159-VC (N.D. Cal. July 27,
2017), ECF No. 164; Supplemental Exhibit 5 to Exhibit B at 2-3, Jabbari v. State Farm & Co., No. 15-CV-
02159-VC (N.D. Cal. July 27, 2017), ECF No. 164-1.

117. See Figure 3.
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R A Notification of Wells Fargo class action settlement D ibox » e B

Starred @  Wells Fargo - Settlement <welsfargo@connect welsfargoemail.con Tue, Sep12,2017,532PM ¢ 6
Snoozed @ v

Important Important Information

Sent

Drafts

Spam

Trash

O 00V NYMOE®%O

Categories Dear Customer,

More As part of our commitment to make things right, we have entered into a $142 million
class action settlement related to the opening of unauthorized accounts.

This is not to say that the entire judiciary is oblivious of the risk of email
notices being sent to spam. A guide published in 2010 by the Federal Judicial
Center, a research arm of the federal courts,*!® advises courts to “require sophis-
ticated design of the subject line, the sender, and the body of the message, to
overcome SPAM filters and ensure readership.”*'® But the guide does not say
anything further about what that sophisticated design would require.*?® Conse-
quently, even when courts cite the Federal Judicial Center’s warning against
emails getting caught in spam filters, they use the warning as a justification to
farm out the task of designing email notices to an expert—a party appointed by
the litigants*2! which, as explained, is akin to having the fox guard the henhouse.

C. Experimental Evidence: How to Send Emails to Spamboxes

The preceding Sections have shown that courts misperceive email as a
faster and cheaper version of mail, that certain litigants have an incentive to ex-
ploit this misperception to undermine notice, and that those litigants appear to be
acting on the incentive. But that discussion has not yet provided evidence of how
effective this tactic may actually be, beyond the examples of the cases | have
cited and the settlement notices that were sent to my spambox.?? Section 11.C
provides such evidence, in the form of an experiment which sent 2,000 consum-
ers a mock email notice. The experiment shows that including a mock logo re-
duced the likelihood of an email being opened by 23.2%.1%3

To demonstrate that embedded images actually drive settlement notices to
spamboxes at a low cost, | conducted an experiment emailing mock settlement
notices to 2,000 actual consumers. 1,000 consumers received an email with a

118. 28 U.S.C. § 620(b).

119. FeD. JuDp. CTR., JUDGES’ CLASS ACTION NOTICE AND CLAIMS PROCESS CHECKLIST AND PLAIN
LANGUAGE GUIDE 1, 3 (2010), https://www.fjc.gov/sites/default/files/2012/NotCheck.pdf [https://perma.cc/
S2EV-8JSN].

120. Id.

121. Kaufman v. Am. Exp. Travel Related Servs., Inc., 283 F.R.D. 404, 408 (N.D. Ill. 2012) (the court
citing the guide’s statement that an “expert report may be advisable” and “propos[ing] the appointment of Dr.
Shannon R. Wheatman” and inviting the parties “to respond to this suggestion or to propose an alternate expert
with similar qualifications.”).

122.  See supra text accompanying notes 114-17.

123.  See infra text accompanying notes 147-49.
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mock company logo, and 1,000 consumers received an otherwise identical email
without the logo. Both the treatment and control emails were tracked to show
whether the recipients opened them. Because the treatment email’s sole differ-
ence from the control is an embedded image (the mock logo), the emails would
have the same likelihood of being opened if not for the image. Thus, if recipients
are less likely to open the treatment email than they are likely to open the control
email, that result would support the inference that the treatment email was not
opened because the mock company logo caused the treatment email to be flagged
as spam.

The mock email notices were designed to look like an actual settlement
notice as much as possible, so that a mock notice is as likely to be opened as a
real notice if it lands in a recipient’s inbox. The following three screenshots show
an actual settlement notice email | received. The first screenshot shows the notice
on the Gmail client on a PC, and the second screenshot shows the notice on an
iPhone email client. The third screenshot shows the settlement notice after it is
opened.

= M Gmail Q in:spam X = ®@ @©
# Compose From = Any time ~ Has attachment To v | Advanced search

a- ¢ ttof1 —
Ed  Inbox
Yr  Starred Messages that have been in Spam more than 30 days will be automatically deleted. Delete all spam messages now
@® Ssnoozed

In re: Zoom Video C. Reminder re Zoom Class Action Settlement - Click here to view this message i nsi22
D  Important
B Sent
O Drafts
© Spam 1
< Gmail Edit
(L Search

® Inre: Zoom Video Communicati...
Reminder re Zoom Class Action Settlement
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Reminder re Zoom Class Action Settlement D spam x

ome ¥

@ In re: Zoom Video Communications, Inc. Privacy Litigation com> Tue, Feb 15, 2022, 10:51 AM

10 view hes message in 8 browser window
Claim Deadline Approaching for Zoom Class Action Settiement

Your Unique Claim Number: | NEREEN
Claim Deadline: March 5, 2022

This is a reminder of the Notice you received on November 23, 2021, regarding the Zoom
Class Action Settlement. You are eligible for a cash payment from the Settlement if you
submit your claim by March 5, 2022

While the actual payment amount to you will depend on the total number of valid claims that
are filed and the amount you paid to Zoom during the relevant timeframe, at the current rate
of claims, subscribers who submit claims are currently estimated to receive
approximately 30% of the amount you paid to Zoom for the Zoom Meetings App
subscription during the relevant timeframe.

To submit your claim online, click here. The claims process takes just minutes and requires
no doct ion or personal ir i

As these screenshots show, an unopened settlement notice in an email client
communicates only three things: the sender (noreply@zoommeetingsclas-
saction.com), the subject, and the first few sentences of the email (the pre-
view).??* | designed my notices to mimic real notices in all three aspects. My
mock notices were sent from noreply @tedgitclassaction.com, have a similar sub-
ject line, and mimic a real notice in the first few sentences. Because my study is
about how parties can reduce the likelihood of notices being opened, the notice
is designed to dispel the illusion of a real notice if and when it is opened—so that
study participants would not think that they are involved in a real case. To that
end, my mock settlement notices mimic only the first few dozen words of actual
settlement emails (however many words that would appear in the preview). Once
recipients open the mock notices, the recipients are informed that the notices are
not real, to minimize the likelihood of any misunderstanding. The beginning of
the mock settlement notice email reads:

124. CHESTER BULLOCK & MARK POLLARD, SALESFORCE MARKETING CLOUD FOR DUMMIES 169 (2017)
(“Browser size, email app, and subject line length can all be factors in how much preview text appears in the
inbox. . .. [W]hereas the iOS Mail app can display approximately 90 characters of preview text, Windows Phone
displays only about 40 characters.”).
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FIGURE 5

Tedgit Class Action Settlement Notice - X
Recipients

Tedgit Class Action Settlement Notice

Click here to view this message in a browser window.

Deadline to File Claims Approaching for Tedgit Class Action Settlement

Your Unique Claim / Reference Number: 991758302

Visit the settlement website and file your claim {or lodge an objection to the proposed settlement terms) at tedgitclassaction.com.

This email is NOT an actual notice of class action settlement or any other legal proceeding. This email does not put you in any legal jeopardy and
does not give rise to any legal claim. This email is not commercial. This email was sent pursuant to a university-approved study of consumer behavior.
The part of this email above the red line was intended to provide an illusion of a real settlement notice until the email was opened. Your email address
was acquired from a third party (a marketing firm) in compliance with U.S. law. Excluding your email address, no personally identifying infermation was

acquired or used for this study.

CP .= 2002 ; &

The part above the red line'?® indicates the part of the email that appears in
the preview—meaning that the part above the red line functions to maintain the
illusion of a real settlement notice. The number of characters shown in an email
preview varies, but 150 is a typical estimate. The part above the red line is 258
characters without spaces and 301 characters with spaces.?® The treatment email
is identical to the control email except that the treatment email has the following
image, a mock company logo. ?” The image is embedded at the end of the email,
not the beginning, to ensure that the preview is identical for the treatment and
control emails. Because the image does not affect the email preview, embedding
the image affects only the likelihood of the email getting sent to the spambox,
not the likelihood of the recipient opening the email if it avoids the spam filter
and lands in the inbox.'2 The full text of the mock notice is included at the end
of this Article, at the Appendix.

125. The red line is not an image because I entered it by repeatedly typing the “underscore” key on the
keyboard.

126. My tests of the PC Gmail client, the PC Outlook client, the iPhone 13 Pro Max’s email client, the
iPhone 13 Pro Max’s Outlook client, and the Samsung Galaxy Note20 Android phone’s email client did not show
more than the first 150 characters in the preview. | made the preview for my email notices to be 258 characters
without spaces and 301 characters with spaces, because some sources state that Outlook 2013 showed “the first
255 characters (including spaces)” in email previews. JOAN LAMBERT & JOYCE COX, MICROSOFT OUTLOOK 2013
STEP BY STEP 108 (2013).

127. The image was embedded (as in, loaded using a preexisting link), instead of being attached as a file.

128. See, e.g., IAN DODSON, THE ART OF DIGITAL MARKETING: THE DEFINITIVE GUIDE TO CREATING
STRATEGIC, TARGETED, AND MEASURABLE ONLINE CAMPAIGNS 125 (2016).
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FIGURE 6

TEDGIT (©)

By naming the product at issue “tedgit,” I also designed the mock notices
to minimize the likelihood of misleading people who see the notices in their in-
box but choose not to open them. If the mock notices referred to real products
like smartphones or cars, the recipients may be misled into thinking that the prod-
ucts they use are defective. Such a perception may inflict mental distress on re-
cipients or force them to waste time and money replacing or fixing those prod-
ucts. But, to my knowled%e, no actual product is named “tedgit” and no product
name resembles “tedgit.”’?° As such, even if recipients think that the mock no-
tices are real because they did not open the notices, the recipients are unlikely to
think that they are in any actual danger from using a defective product.

All mock emails were tracked to indicate whether they were opened.
Tracking works by attaching to emails a pixel (here, a tiny dot) that is so small
that it is “invisible to the naked eye” and informs the sender when the recipient
opens the email.®*® A pixel is technically an “image™—a ninety-sixth of an
inch,*! invisible image—meaning that enough tracking pixels may affect the
chances of emails being flagged as spam.'32 But the pixel was attached to both
the treatment and the control emails, meaning that whatever effect that a tracking
pixel may have on the likelihood of an email getting flagged as spam would apply
equally to the treatment and control emails. Thus, the only difference between
the treatment and control emails in this experiment that affects the likelihood of
an email being flagged as spam would be the mock company logo shown
above.'*

All participants in this experiment are U.S. residents who are 22 years of
age or older. I recruited the participants using consumers’ email addresses

129. T originally chose the name “widget” because it is a commonly used term in economics to refer to a
hypothetical product. See JOHN BLACK, NIGAR HASHIMZADE & GARETH MYLES, A DICTIONARY OF ECONOMICS
486 (3rd ed. 2012) (“In economic texts the term widget is used as a generic word for a manufactured good.”).
But “widget” also refers to a graphical user interface in computing (like a window in Windows), so I use the term
“tedgit” to avoid any confusion. See CHRIS MINNICK ET AL., CODING ALL-IN-ONE FOR DUMMIES 398 (2022)
(defining widgets in smartphone apps).

130. RICHARD C. HANNA, SCOTT D. SWAIN & JASON SMITH, EMAIL MARKETING IN A DIGITAL WORLD: THE
BASICS AND BEYOND 41 (2015) (“The main method for tracking email . . . is to insert an image . . . usually a
single pixel”). Only the sender, and not the recipient, is aware that an email is being tracked.

131. See SHAY HOWE, LEARN TO CODE HTML AND CSS: DEVELOP AND STYLE WEBSITES 50 (2014).

132. MANNY MEDINA, MAX ALTSCHULER & MARK KOSOGLOW, SALES ENGAGEMENT: HOW THE WORLD’S
FASTEST GROWING COMPANIES ARE MODERNIZING SALES THROUGH HUMANIZATION AT SCALE 159 (2019)
(“The more tracking pixels in your e-mail, the more likely your e-mail will be blocked.”).

133. Class action defendants could abuse tracking pixels to get their email notices sent to spam under benign
pretenses—for example, defendants might attach an excessively large number of tracking pixels to an email
notice and tell the court that they are necessary to track how potential claimants interacted with the notice. The
point here is that including a single tracking pixel in both the treatment and control emails did not affect the result
of this particular experiment. See id.
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purchased from the California-based data broker and marketing firm Giant Part-
ners.’3* As required by the Institutional Review Board, | sent consumers an email
identifying myself and explaining that |1 was conducting an experiment testing
the effect of an image on the likelihood of an email getting delivered to the spam-
box. The email explained that consenting consumers would receive an email with
the subject line “Tedgit Class Action Settlement Notice” from the address “nore-
ply@tedgitclassaction.com.” Finally, the email asking for consent stated that I
would track whether the mock settlement notice is opened, that participating con-
sumers are not obligated to do anything further, and that | would destroy all in-
formation about a consumer if the consumer does not affirmatively consent. |
continued to send out this recruitment email at random until | obtained a sample
of 2,000 consenting consumers.

My original plan for this experiment was to conduct the experiment on con-
sumers without warning them beforehand—that is, send the consumers a treat-
ment or control email without asking for consent—so as to simulate a real class
action settlement notice as closely as possible.!® The idea was to maintain the
illusion of an actual settlement notice by not warning consumers beforehand, but
simultaneously reduce the risk of misleading consumers into thinking of an ac-
tual product by having the mock settlement notices refer to a product called
“tedgit.” But the Institutional Review Board determined that affirmative consent
must be obtained, and that participants must be told beforehand what the subject
line of the mock settlement notice is and which email address it would come
from, to prevent consumers from opening a different email unrelated to this ex-
periment which is actually malicious.

Informing the subjects of the study beforehand which email they would
receive and from which address means that they could “whitelist” the mock set-
tlement notice in advance, so that the notice is not flagged as spam.!®® This is
obviously unlikely in real class actions, because most claimants are unlikely to
be aware that a settlement is even occurring before they are notified.**” If the
participants in this study whitelist the mock email notices, that would make the
treatment email less likely to be flagged as spam compared to a real settlement
notice.'3 But the risk of whitelisting does not undermine this study. If anything,
the fact that the participants may have whitelisted the mock notices improves the
significance of the experiment results.'3® The fact that the mock notices may have
been whitelisted means that this experiment is understating the effect of an image

134. Data Broker Registration for Giant Partners, Inc. (also DBA [doing business as] List Giant), CAL.
OFF. ATT’Y GEN., https://oag.ca.gov/data-broker/registration/189904 (last visited May 1, 2025) [https://
perma.cc/2KYB-M5C3].

135. See supra notes 122-25 and accompanying text.

136. See JOHN SAMMONS & MICHAEL CROSS, THE BAsICS OF CYBER SAFETY: COMPUTER AND MOBILE
DEVICE SAFETY MADE EASY 82 (2016) (“Whitelist, which allows you to add email accounts and domains that
should always be trusted, and never marked as SPAM.”).

137. Class Action Lawsuits: Everything You Should Know, ARNOLD & ITKIN, https://www.arnolditkin.
com/blog/injury/class-action-lawsuits-everything-you-should-know/ (last visited May 1 2025) [https://perma.cc/
LMP3-BM55].

138. See supra note 136 and accompanying text.

139. See supra note 136 and accompanying text.
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on the chances of a real class action settlement notice being delivered to the
spambox instead of the inbox.

Finally, Giant Partners provided basic demographic information about the
consumers whose email addresses | purchased. My experiment uses the demo-
graphic information as control variables. Giant Partners represents that it gathers
such information from “more than 250 sources” including “public record com-
pilations, . .. business credit and financial compilations, . . . utility and phone
connections.” *® A Giant Partners employee informed me that the other sources
include “telephone directories, credit bureaus, government and county court-
houses, title companies, . . . Direct Mail, Telemarketing, . . . Sweepstakes partic-
ipants, magazine subscribers, & internet responders.”**! Giant Partners main-
tains a “95 percent accuracy guarantee” for its marketing data.}*2 Table 1 shows
demographic information organized into variables, and unique observations
within each variable.

140. Database Marketing, GIANT PARTNERS, https://giantpartners.com/fag/ (last visited May 1, 2025)
[https://perma.cc/8TW6-AYFP].

141. Sales Leads That Your Reps Will Love, LISTGIANT, https:/listgiant.com/sales-leads/ (last visited May
1, 2025) [https://perma.cc/5SAHY -D5Q6].

142. E-mail from Zach Miller, Representative, Giant Partners, to author (June 6, 2023, 3:12 A.M. PST) (on
file with author).
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Variable Unique Observations Percentage
of Sample
$0 to $29,999 17.40
$30,000 to $49,999 9.90
Annual Income $50,000 to $74,999 15.00
$75,000 to $99,999 19.25
$100,000 to $149,999 22.55
$150,000 or greater 15.90
Attended Vocational / Technical School 2.15
Education Completed High School 41.45
Completed College 45.00
Completed Graduate School 11.40
White 68.45
Race Bla_ck 13.00
Latino 12.30
Asian 6.25
Female 55.85
Sex Male 44.15
Pacific 15.75
Mountain 18.10
West North Central 11.00
Division of East North Central 10.60
Residence in the Middle Atlantic 2.95
us. New England 6.45
West South Central 7.45
East South Central 8.85
South Atlantic 18.85
Democratic 42.25
Political Republican 43.25
Affiliation Independent 12.85
Other 1.65
Gmail 32.65
Yahoo! 22.95
Email Domain Microsoft (MSN, Liv_e, Hotmail, Outlook) 18.20
Apple iCloud 4.85
AOL 10.15
Other 11.20

N =2,000. Minimum age = 22; Maximum age = 85. Median age = 45; Average age = 44.901.

Having obtained the information needed to conduct the experiment, | ran-
domly assigned half of the sample each to the treatment and control groups and
sent all consumers their assigned mock settlement emails. The 2,000 emails
could not be sent at once, due to daily and hourly usage limitations on

143. Giant Partners’ database, as I purchased it, shows the state a consumer lives in, not the division. |
reorganized state data into divisions, to avoid having to use fifty dummy variables (for the fifty states and D.C.)
in my regression. When I say “division,” I mean a “division” of the United States as defined by the Census
Bureau. See Census Regions and Divisions of the United States, U.S. CENsUs BUREAU, https://www2.cen-
sus.gov/geo/pdfs/maps-data/maps/reference/us_regdiv.pdf (last visited May 1, 2025) [https://perma.cc/SMUH-

CB4V].
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commercial email accounts.X** To limit the effect that timing could have on the
likelihood of the emails being opened, | sent the emails over ten weekdays in a
two-week period. | assigned the 2,000 recipients randomly into ten subgroups
and sent 200 emails 1per day. | avoided weekends and holidays (when email open
rates tend to be low)**° to avoid artificially boosting the results of my experiment.
Each email was sent between 9:00 am and 9:05 am in the recipient’s state of
residence. For example, if a recipient lived in Pennsylvania, | sent the email be-
tween 9:00 am and 9:05 am Eastern Time. | recorded whether each email was
opened seven days after it was sent.

Once the experiment was completed, | ran the following probit regression
to test whether including a mock company logo in an email settlement notice
reduces the likelihood of a recipient opening it. Because the only difference be-
tween the treatment and control emails is the company logo, the treatment being
less likely to be opened would support the inference that the logo caused the
treatment email to be flagged as spam. The main input variable is whether a mock
email notice includes a logo (whether it is a treatment). The outcome variable is
whether a recipient opened the mock settlement email. The coefficient estimate
B is expected to be negative and significant.

Pr(Opened/l—Treatment)
= ®(By + B, * Treatment + B, * EmailDomain + B3 * Education
+ B4 * Race + 5 * Income + B4 * Sex + B, » Party + g * Age
+ By * Residence)

144. See, e.g., Gmail Sending Limits in Google Workspace, GOOGLE, https://support.google.com/a/an-
swer/166852?hl=en (last visited May 1, 2025) [https://perma.cc/EU74-CKLE] (listing various limits on the num-
ber of emails sent per day); Workspace Email Account Limitations, GODADDY, https://web.archive.org/
web/20231210181249/https://www.godaddy.com/help/workspace-email-account-limitations-2949 (last visited
May 1, 2025) [https://perma.cc/l2GVQ-PYR3] (“200 per minute sending limitation as well as a 300 per hour
sending limitation.”).

145.  Eric Goldman, The Perkins v. LinkedIn Class Action Settlement Notice Was Badly Bungled, FORBES
(Oct. 3, 2015), https://www.forbes.com/sites/ericgoldman/2015/10/03/the-perkins-v-linkedin-class-action-set-
tlement-notification-was-badly-bungled/ [https://perma.cc/GESN-EJZZ] (“Weekends tend to have low open
rates, so most marketers avoid them like the plague.”).
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EFFECT OF A COMPANY LOGO ON A MOCK SETTLEMENT EMAIL BEING OPENED
(OUTCOME VARIABLE: WHETHER A MOCK SETTLEMENT EMAIL
NOTICE WAS OPENED)*®

Variable Type / Coefficient Robust Stand- Marginal Effect
Name ard Error (RSE)
Main Input
Variable (B,): ) . - .2323%**
Mock Company -.7058 (.1189) (.0346)
Logo
Email Domain
(B2)
Gmail .0252 (.0270)
Yahoo .0053 (.0279)
Microsoft .0308 (.0233)
Apple iCloud .0438 (.0388)
AOL .0057 (.0331)
| Education (B5)
High School -.0870 (.1445)
College -.0899 (.1106)
Graduate School -.2573 (.1808)
| Race (B,)
Asian .0095 (.1624)
Black -.0343 (.1803)
Latino .0982 (.1287)
| Income (Bs)
$30,000 to (.1553)
$49,009 | 0807
$50,000 to (.0442)
$74,999 0449
$75,000 to (.0849)
09,009 | 0648
$100,000 to (.0777)
$149999 | ‘0887
$150,000 or 0313 (.0525)
greater
| Partisanship (B¢)
Democratic .1026 (.2401)
Republican .0808 (:1902)
Independent .0028 (.A777)
Sex (By) -.0572 (.0511)
Age (Bg) .0002 (.0024)

146. The dataset for this regression is available at my personal webpage. See Faster Horse Fallacy Dataset,
YUNSIEG P. KiM (July 2023), https://www.yunsieg-kim.com/publication/faster-horse-fallacy-dataset/ [https://
perma.cc/WS8X-ATHD].
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| Region of Residence (o)

Pacific -.0583 (.1367)

Mountain -.0939 (.1402)

West North 0796 (.1559)
Central

East North 0136 (.1840)
Central

New England -.0397 (.2871)

West South 1102 (:1297)
Central

East South 1040 (.1987)
Central

South Atlantic -.0168 (.1374)

Constant -.2029 (.2442)

N =2,000. Standard errors clustered by email domain.
Pseudo R? = .0598. Total open rate = 30.7% (614 /
2,000). *(p <0.05); **(p <0.01); ***(p <0.001).

As expected, including a mock logo has a significant negative effect on an
email notice being opened.'*” As the marginal effects show, a logo makes an
email 23.2% less likely to be opened, holding all else constant.**® This indicates
that class action defendants can make email notices much more likely to be sent
to spam by doing just one thing that effectively costs nothing: throw in a single
logo. As explained above, defendants have a superficially benign justification for
including their company logo that they already appear to be using before courts,
which is that including the company logo would make their notices appear more
authentic to class members. 4

Although the fact that including one logo makes an email 23.2% less likely
to be opened is significant on its own, it also suggests how defendants could
effectively guarantee that a settlement notice gets flagged as spam: include more

147. Standard errors were clustered according to email domain because | suspected that the email-opening
behavior of people who use the same email service may be more similar to each other compared to people who
use another service. Clustering is employed when the researcher suspects “any sort of correlation between errors
within each grouping,” such as students in the same classroom behaving similarly to each other compared to
students in another classroom. NICK HUNTINGTON-KLEIN, THE EFFECT: AN INTRODUCTION TO RESEARCH
DESIGN AND CAUSALITY 239 (2021). Here, the email-opening behavior of Gmail users may be more similar to
each other than to Yahoo users because Gmail’s spam filter may work differently from Yahoo’s. As clustered
standard errors reduce the statistical significance of the coefficient estimate, clustering presents no risk of exag-
gerating the results of the experiment. See JOSHUA D. ANGRIST & JORN-STEFFEN PISCHKE, MOSTLY HARMLESS
ECONOMETRICS: AN EMPIRICIST’S COMPANION 310 (2009) (showing “how much we overestimate precision [in
a coefficient estimate] by ignoring intraclass correlation™).

148. See CHRISTOPHER H. ACHEN, THE STATISTICAL ANALYSIS OF QUASI-EXPERIMENTS 42 (2021) (ex-
plaining how marginal effects are calculated in a probit model and that “[i]n practice, a good rule of thumb is
that . . . dividing a probit coefficient by 3 will give an approximation to its effect on the probability™).

149. See Silveirav. M&T Bank, No. 2:19-CV-06958-ODW/(KSx), 2021 WL 2403157, at *8 (C.D. Cal. May
6,2021) (“In regard to the Notice’s format, the Court previously expressed concern that the Notice was indistin-
guishable from junk mail because it buried the name ‘M&T” in the text. The parties have since revised the for-
matting, and now the Notice prominently displays M&T’s logo . .. . This change sufficiently addresses the
Court’s previous concerns.”); see also Memorandum of Points and Authorities ISO Plaintiffs” Motion for Pre-
liminary Approval of Class Action Settlement at 25, In re Plaid, Inc. Privacy Litigation, No. 4:20-CV-03056-
DMR, (N.D. Cal. Aug. 5, 2021), ECF No. 135-2 (party-appointed administrator claiming that it embedded a
video thumbnail in its email notice to “make it easy for Class Members to find information about the case”).
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images.15° “Using too many images can . . . trigger spam filters,”*®! and “[t]he
more tracking pixels in your e-mail, the more likely your e-mail will be
blocked.”*®? As shown in Section II.A using an actual email notice I received,
defendants could include a video image ostensibly intended to help the class
members file claims. Defendants could include an excessive number of pixels
and tell the judge that they are needed to track whether class members are actu-
ally opening the email notice and visiting the settlement website to file claims.153
The email would likely pass some sort of critical mass after a certain number of
images and pixels, at which point it would become highly unlikely for an email
not to be delivered to the spambox.1

D. The Faster Horse Fallacy Perverts the Right to Notice into a Duty to Be
Notified

The fact that courts misperceive email as a faster and cheaper equivalent of
mail, and that this misperception is exploited to undermine notice, does not mean
that email must be replaced by carrier pigeons. Computers present a significant
risk, as they can be hacked and the data within can be stolen.'>® But society, quite
rightly, has not shunned computers for typewriters and abacuses. We can benefit
from the efficiency and versatility that computers offer, as long as we are aware
of the risks of computers and do what we can to minimize their occurrence.®
Put differently, the use of computers need not be avoided entirely. Rather, using
computers without sufficient awareness of the risks they present should be
avoided.'s” By the same token, email can also be useful for purposes of legal
notice—as long as the people who use email are aware of the risks it presents.'®
The problem with email, as Part Il has so far demonstrated, is that email is used
widely for a nontrivial purpose—Ilegal notice—without due recognition of the
pitfalls involved in using that tool for that purpose.

Courts might not be misperceiving email in the way they do, and email
could have avoided being abused in the way it is, had scholars warned the pro-
fession about the potential misperceptions and misuses of email.*>® As Professor
Umberto Eco aptly put it, an essential service of intellectuals to society is to
sound the alarm when something significant is happening but no one else seems
to notice.'®° But instead of calling attention to the potential misperceptions of

150. See, e.g., DODSON, supra note 128, at 125 (“Using too many images . . . can trigger spam filters.”).

151. Id.

152. MEDINAet al., supra note 132, at 159.

153. Id.

154. Id.

155. See Scott J. Shapiro, This Is Why | Teach My Law Students How to Hack, N.Y. TIMES (May 23, 2023),
https://iwww.nytimes.com/2023/05/23/opinion/cybersecurity-hacking.html [https://perma.cc/CPOW-DYLR].

156. Id.

157. MORLEY & PARKER, supra note 50, at 348.

158. Can a Legal Notice Be Served by Email, UPCOUNSEL (last visited May 1, 2025), https://www.upcoun-
sel.com/can-a-legal-notice-be-served-by-email# [https://perma.cc/NQ6D-FWUH].

159. Seee.g., Mingus, supra note 33 at 90.

160. UMBERTO ECO, IL PRIMO DOVERE DEGLI INTELLETTUALI. STARE ZITI QUANDO NON SERVONO A
NULLA, (LA BUSTINA DI MINERVA) 1990-2000, 361 (2020) (“C’¢ solo un caso in cui Iintellettuale ha una
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email, many scholars have argued for nothing short of its unfettered use in law
for decades.®! Some works even chastise reluctance to use email to such an ex-
tent as “clinging to” old habits due to “neophobia” and thus “sacrificing . . . the
enforcement of a constitutional right,”*®? when in fact the exact opposite may be
true—that using email without a proper understanding of it can undermine the
right to notice.r®® The few existing works that recognize the risk of email notices
going to spamboxes dismiss this concern by concluding that “E)art[ies] providing
notice [can] ensure that the email is not flagged as spam,”®* even though, as
shown, litigants giving notice may have an incentive to do the exact opposite.'6®

When inaccurate scholarly advice prevails, no one should be surprised by
the fact that email is misused in the legal context, despite the technology having
existed for more than half a century.® It is difficult to expect judges to become
technologically proficient on their own given that they were trained in law, not
technology, and they are currently “older than [they have] been at any other time
in the country’s history.”*®” It is similarly difficult to expect sophisticated parties
to refrain from abusing email for their private gain, because they operate in a
system whose prime directive is “[1]et justice be done—that is, for my client let
justice be done—though the heavens fall.”*%® But abuses of email in particular
contexts such as class actions are not the most significant consequence of mis-
perceptions of email caused by bad scholarly advice. More consequential is the
fact that the misperception appears to have perverted the right to notice into a
duty to be notified.1%°

To show that a misperception of email as faster and cheaper mail perverts
the right to notice into a duty to be notified, it must first be established that this
misperception of email affects more contexts than just class action settlements.170
Class actions can undoubtedly be emotionally and financially significant to the

funzione rispetto a eventi in corso. Quando sta accadendo qualcosa di grave e nessuno se ne accorge. Solo in quei
casi un suo appello puo servire come allarme.”).

161. See, e.g., Mingus, supra note 33, at 90 (“[E]-mail notice may actually be better than notice by tradi-
tional mail. Because e-mail notice would be much cheaper than notice by first-class mail, cost will no longer be
an obstacle . . . .”); Walters, supra note 45, at 14, 28 (“[E]mail . . . [can] allow members of the class to communi-
cate with the class attorneys directly and instantly. In such a situation, a class member is potentially more likely
to ... provide contact information for any future notices regarding the lawsuit. . . . While technology and the
ability to send notice in better ways moves forward, many courts continue to look backward and adhere to . . .
notice that [is] technologically outdated . . . . When the time comes that a future technology is sufficiently ripe to
allow the courts ‘under the circumstances’ to harness its superior advancements for the improvement of the best
notice practicable, the judiciary must stand ready to respond.”).

162. Bartholomew, supra note 11, at 223-24, 237.

163. See supra Sections I.A-C.

164. Aiken, supra note 57, at 989.

165. See supra Section 11.B; see e.g., Dec. of Stephen Weisbrot, In re Plaid, Inc. at 4 (2021) (No. 4:20-CV-
03056-DMR).

166. See ENCYCLOPEDIA OF NEW MEDIA, supra note 26, at 175.

167. Francis X. Shen, Aging Judges, 81 OHIO ST. L.J. 235, 237 (2020) (average age of federal judges is 69).

168. MONROE H. FREEDMAN, LAWYERS’ ETHICS IN AN ADVERSARY SYSTEM 9 (1975).

169. How to Avoid the Pitfalls of Serving Notice by Email, BLAKE MORGAN (Mar. 5, 2020), https://
www.blakemorgan.co.uk/service-of-contractual-notices-by-email/ [https://perma.cc/4AMY Q-H5FE].

170. Seee.g., Verdnica Zaragovia, Florida Families Suddenly Dropped from Medicaid Seek Reinstatement,
WFSU (June 15, 2023), https://news.wfsu.org/state-news/2023-06-15/florida-families-suddenly-dropped-from-
medicaid-seek-reinstatement [https://perma.cc/7ZNP-J5P6].
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parties involved. For example, one of the most contentious class action settle-
ments in history involved a company that allegedly afflicted people with “dis-
eases caused by asbestos: mesothelioma, lung cancer, . . . [and] severe breathing
impairment.”™* But other class action cases may not necessarily attract the sus-
tained attention of the public because “[m]ost class action settlements yield per-
plaintiff payments that are small, a few hundred dollars or less.”*’? Whether most
Americans are affected by class actions has not affected the purpose of this Ar-
ticle so far, which was to show how the faster horse fallacy operates and that it
distorts perceptions of a technology that is as familiar to many as email.1”® But
the claim that a misperception of email resulting from the faster horse fallacy
perverts the right to notice generally requires more examples than class actions.

Misperceptions of email caused by the faster horse fallacy can affect legal
notice not only in the courtroom, but also in everyday life. Firms have been ob-
served changing the terms of their service to benefit themselves at the expense
of customers, by abusing email notice.t’* 23andMe, a firm that analyzed custom-
ers’ DNA to inform them about their genetic ancestry, suffered a hack which
resulted in the “information of nearly 7 million people—nhalf of the company’s
user database” being stolen.>” Shortly after announcing the hack, 23andMe sent
customers an email changing the terms of service, so that they may “bring dis-
putes against [23andMe] only in an individual capacity and not as a class action
or . . . class arbitration.”*"® 23andMe “automatically opt[ed] customers into the
new terms unless they specifically inform[ed] the company that they disagree by
sending an email within 30 days of receiving the firm’s notice” and, “[u]nless
they do that, they ‘will be deemed to have agreed to the new terms.””*"” If receipt
of such emails is determined in the way that courts currently determine receipt
of email notices—according to whether they are returned as undeliverable—this
method of determining receipt would permit firms to limit how customers can
seek legal recourse after harming consumers.t’® Changing the terms of service to
require arbitration instead of litigation is a hardly far-fetched scenario, as “over
97% [of consumers] report having opened an account with a company that re-
quires . . . binding arbitration.”1"

171. Koniak, supra note 66, at 1052.

172.  Charles Silver & Lynn Baker, I Cut, You Choose: The Role of Plaintiffs’ Counsel in Allocating Settle-
ment Proceeds, 84 VA. L. REv. 1465, 1513 (1998).

173. Supra Section IL.A.

174. Seee.g., Pranav Dixit, 23andMe Frantically Changed Its Terms of Service to Prevent Hacked Custom-
ers from Suing, ENGADGET (Dec. 8, 2023), https://www.engadget.com/23andme-frantically-changed-its-terms-
of-service-to-prevent-hacked-customers-from-suing-152434306.html [https://perma.cc/P5VQ-YPXQ]

175. Seeid.

176. Terms of Service, 23ANDME (Sept. 24, 2024) https://www.23andme.com/legal/terms-of-service/
[https://perma.cc/lUR82-N6ER].
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178. See Aiken, supra note 57, at 989.

179. Roseanna Sommers, What Do Consumers Understand About Predispute Arbitration Agreements? An
Empirical Investigation, U. MICH. L. REPOSITORY 1, 1 (2024).
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Misperceptions of email caused by the faster horse fallacy can also affect
access to public services, which every citizen may need at some point in life. 8
In 2023, the Federal Communications Commission ruled that permitting the De-
partment of Health and Human Services to “make . .. artificial voice calls,”
“send autodialed text messages,” or “email” would “ensure that millions of
Americans can receive the information they need to maintain enrollment in Med-
icaid and other governmental health care programs.”*8! This is clearly well-in-
tended, given that “[the] pause in Medicaid eligibility checks is over*? and
many people—900,000 in Florida alone—are being dropped from Medicaid,
with some saying that they were not notified about having to reapply to maintain
coverage.'8 As the “primary reason” for being dropped from Medicaid is ““pro-
cedural reasons,” such as the failure to return forms,”*8* it is undoubtedly good
public policy to diversify forms of notice to maximize the likelihood of notice.

But the fact that notice is made electronically does not “ensure” receipt, as
the FCC stated.'® Part |1 has explained that email can be sent to spamboxes with-
out generating a returned-as-undeliverable message, thus leaving courts to as-
sume incorrectly that it was properly delivered. Automated calls and texts both
have their analogues of spam filters, which could frustrate notice for calls and
texts even more effectively than spamboxes do for email.18¢ Cell phone carriers
prevent what they deem to be junk calls and texts from ever reaching the recipi-
ents.®” When a piece of postal mail, say, paperwork required for a Medicaid
enrollee to maintain coverage, gets sent to the wrong house or to “a horse pasture
next to a relative’s house,” that postal mail is typically returned to the sender.*
This means that the government agency that sent the mail becomes aware that
the mail was sent to the wrong address,'®° which, at least in theory, allows the
agency to re-send the notice to different addresses until the mail stops being

180. Declaratory Ruling, 38 FCC Rcd 404 1 1, 24 (Jan. 23, 2023) https://www.govinfo.gov/content/pkg/
GPO-FCC-Rcd-V38No1/pdf/GPO-FCC-Rcd-V38Nol.pdf [https://perma.cc/8FSQ-7E7C]; see Zaragovia, supra
note 170.

181. Seeid. 111, 24 at 404, 410.

182. Rachel Silberstein, Nearly 400,000 New Yorkers Purged from Medicaid for Paperwork Issues, TIMES-
UNION (Dec. 1, 2023), https://www.timesunion.com/health/article/nearly-400k-new-yorkers-purged-medicaid-
paperwork-18517217.php [https://perma.cc/ES6H-7M28].

183. Id.

184. Zaragovia, supra note 170.

185. FCC Rcd., supra note 180, 1 17.

186. Why Your New Numbers May Be Marked as Spam or Scam Likely (and What to Do About It), CONVOSO
(May 12, 2023), https://www.convoso.com/blog/phone-number-marked-as-spam/  [https://perma.cc/36FS-
PES5SR].

187. See VERIZON, Verizon Puts More Tools in Place to Help Protect Customers from Unwanted Spam
Texts (Mar. 17, 2022) (“How Verizon helps prevent spam texts from ever reaching customers™), https://www.ver-
izon.com/about/news/verizon-more-tools-protect-customers-unwanted-spam-texts [https://perma.cc/MZ6G-KC
PL]; We're Fighting Back Against Text Spam. Here’s What You Can Do, Too, AT&T CONNECTS (Jan. 25, 2022),
https://www.attconnects.com/were-fighting-back-against-text-spam-heres-what-you-can-do-too/ [https:/perma.
cc/C2DT-ZWMG] (“Our strong network defenses . . . are working to prevent text spam around the clock, even
when you don’t see it”).

188. Brett Kelman, They Lost Medicaid When Paperwork Was Sent to a Pasture, Signaling the Mess to
Come, NPR (Aug. 2, 2022), https://www.npr.org/sections/health-shots/2022/08/02/1114857641/lost-medicaid-
paperwork [https://perma.cc/7F9S-AUHT].
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returned as undeliverable.’®® But with electronic notice such as email or text mes-
sage, the message can be sent to a spambox without generating a returned-as-
undeliverable message, which can give the government a false impression that
the notice was delivered and therefore would prevent the government from send-
ing the notice again.1%

Of course, unlike unscrupulous litigants attempting to frustrate notice for
private gain, the government would not deliberately rig any electronic notice to
go to its respective version of the spambox.'%2 But, regardless of the intentional-
ity of electronic notice being delivered to spamboxes, the continued occurrence
of that phenomenon would pervert the right to notice into a duty to keep oneself
notified.*® In a regime where mail is the primary means of notice or email is
used correctly for purposes of notice, the sender has a duty to notify and the
intended recipient has the right to be notified.!% That is, the initial act of sending
out the notice would not be enough to satisfy the sender’s duty to notify.% The
sender would be required to make reasonable, continued efforts to increase the
chances of actual receipt of notice, such as resending returned mail notices to
other addresses, and the recipient’s right to notice would not be deemed vindi-
cated without such efforts.° In a regime where courts correctly understand the
risk of using email for notice, the sender would have to make similar efforts: for
example, tracking email notices to confirm whether they were actually opened.’

But, in the status quo, courts do not appreciate the risk of using email for
notice because they assume that notice has been made if it is not returned to
sender, even though emails sent to spam are not returned to the sender.1®® Thus,
a sender’s “duty to notify” in the status quo appears to consist only of the initial
act of sending the email notice.*® Thereafter, would-be recipients of notice have
a duty to keep themselves notified by, for example, salvaging email from the
spambox before it is automatically deleted.?® Indications that would-be recipi-
ents are expected to keep themselves notified abound in various contexts.??* This
Article cited a court which found that a claimant’s failure to read email sent to
spam was due to “bad luck or [the claimant’s] decision.”?%? Lawyers are advised

190. Seeid.

191. See DHAVALE, supra note 49, at 4.

192. Cf. United States v. Chem. Found. Inc., 272 U.S. 1, 14-15 (1926) (“[Under t]he presumption of regu-
larity, . . . in the absence of clear evidence to the contrary, courts presume that they have properly discharged
their official duties.”).

193. See Aiken, supra note 57, at 989.

194. Legal Notices, LEGALMATCH, https://www.legalmatch.com/law-library/article/legal-notices.html (last
visited May 1, 2025) [https://perma.cc/B7GU-BFAX].

195. See Walters, supra note 45, at 5.

196. See, e.g., Karic v. Major Auto. Companies, Inc., 2016 WL 1745037, at *3 (E.D.N.Y. Apr. 27, 2016);
Velazquez v. Int’l Marine & Indus. Applicators, LLC, 2018 WL 828199, at *3 (S.D. Cal. Feb. 9, 2018).

197. Aiken, supra note 57, at 988.

198. Seeid. at 989.

199. See Aiken, supra note 57, at 990.

200. See APPLE, supra note 51 and accompanying text (mail in spamboxes deleted automatically after thirty
days).

201. Seee.g., TRAUTZ & PINNINGTON, supra note 52, at 88.

202. Cohorst, Mot. for Approval at 19 (2011) (No. 3:10-CV-2666-JM-BGS).
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to “check [their] spam box daily,” lest they “miss an important message . . . that
affects a brief” they are completing.203 While missing the opportunity to object
to a settlement or the odd email from the boss might not lead to grave harm,
missing a notice that would enable the recipient to stay enrolled in Medicaid?**
or to lawfully enter the United States?®® would be a different matter.

One could think that there is nothing wrong with changing the right to no-
tice into a duty to keep oneself notified. According to this reasoning, those who
failed to receive notice because they were not sufficiently cognizant of the pos-
sibility of a notice coming their way (for example, people who do not check their
spamboxes regularly) slept on their rights, and those who do should not be pro-
tected.?%® A reader could think that the duty to keep oneself notified becomes
even stronger for citizens who have a reason to expect notice in the near future.?’
For example, people who failed to keep themselves notified about class action
settlements (which people typically do not have a reason to expect to be involved
in) may be excused, whereas applicants for immigrant visas have a strong duty
to keep themselves notified because they created their own reason to expect to
be notified.?%®

This reasoning is undoubtedly persuasive to a degree, if for no other reason
than that this is often how life actually works. If | were applying for a visa in the
hopes of making a life in the United States, | would do everything in my power
to keep myself notified because my failure to do so would be to mg/ own detri-
ment, something that international students likely know too well.?® | would be
similarly vigilant in looking out for notices regarding anything else | want or
need, be it a job or Medicaid enrollment.?' As the Koreans say, it is the thirsty
person who must dig the well.?!?

Nevertheless, it should not be the official position of the legal system that
the right to notice is, in reality, a duty to keep oneself notified. A court should
not be able to tell people that, if a notice came to their spambox but they “never
responded, . . . that’s . . . their bad luck or their decision.”?? If that is how things
work, the law should work to change it as much as practicable. This is because
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prives a person of those rights.”).
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210. See generally id.

211. Yoon Kee Beck, Basic Korean Proverbs, HILOKAL (Sept. 4, 2023), https://www.hilokal.com/lessons/
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not everyone has the resources to fulfill this “duty” to be notified.?** Applicants
for a visa reserved for generous investors are likely to have the resources needed
to spend hours obsessively checking the spambox, days waiting on an agency
hotline, and even years suing the United States when an application is wrongfully
denied.?!* In contrast, Medicaid enrollees who are waiting for a notice that would
keep them enrolled are unlikely to have the same kinds of resources.?!> When the
duty to keep oneself notified incurs significant costs, it is difficult to reconcile
the position that the right to notice should be a duty to keep oneself notified, and
the position that public services should be available to anyone and everyone who
qualifies. The only way to reconcile those positions would be to include the abil-
ity to keep oneself notified in the list of qualifications for public services.?¢

The irony here is that people might not be intentionally trying to change the
right to notice into a duty to keep oneself notified, but that it may be happening
because of the faster horse fallacy. The government clearly intended to help peo-
ple keep Medicaid by using electronic notice, in the belief that electronic notice
would “ensure” delivery of notice.2!” That belief clearly relies on the assumption
that electronic notice, including email, is a faster, cheaper, and more reliable
equivalent of mail.?!® But electronic notice may actually reduce the efficacy of
notice, increase the cost of receiving notice, and ultimately pervert the right to
notice into a duty to be notified, due to the existence of the spambox.?° In such
an environment, the less faith one has in the government and other senders of
notice to ensure proper delivery of notice as well as any idea of a “right” to no-
tice, the more likely one would be to actually receive notice.??°

I1l. THE LONG REACH OF THE FASTER HORSE FALLACY: Al AND ELECTRIC
VEHICLES

Part Il showed how the legal system misunderstands email as faster and
cheaper mail and described the consequences of that misperception on notice in
class actions, arbitration, and access to public services. If the faster horse fallacy
can affect a technology that has existed for half a century,?! it should not sur-
prise that it can also affect cutting-edge technology. As of the time of writing, a
popular perception in legal scholarship is that Al will be a faster, cheaper, and
better version of lawyers, if it is not already.??® Part 111 demonstrates that a

213. Seeid.; see e.g., Jacob Scholl, Millions of Americans Still Don’t Have Internet at Home, U.S. Census
Data Says, REVIEWS (Aug. 26, 2024), https://www.reviews.org/internet-service/how-many-us-households-are-
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misperception of Al-assisted discovery tools as a faster and cheaper version of
humans can distort discovery, thereby distorting litigation results. This distorting
effect of the faster horse fallacy on perceptions of cutting-edge technology is
consequential because, as discussed in the introduction, lawyers are increasingly
having to use complex technology?? and regulate how the rest of society uses
such technology.

Before proceeding, a disclaimer is in order. The point of this Article is not
that Al-assisted discovery can never become a faster and cheaper version of hu-
man lawyers performing discovery. When technology develops as quickly and
in unpredictable ways as large language models do,??* definitive statements
about what they will and will not be able to do in the future are inadvisable.??
Rather, my argument that the faster horse fallacy distorts scholars’ perception of
Al or other new technology relies entirely on those scholars’ own descriptions of
new technology and what they say it is capable of doing.??® That is, the reasons
scholars give as to why Al-assisted discovery is a faster and cheaper version of
human lawyers doing discovery, when taken at face value and to their logical
end, in fact show the opposite.??” They show that Al-assisted discovery is not a
faster and cheaper version of human lawyers because Al-assisted discovery as
existing works describe them has a limitation that human lawyers don’t have
(lack of genuine intelligence), thus generating costs and problems that humans
do not or are unlikely to generate.?? To further illustrate the wide-ranging effects
of the faster horse fallacy, Part 111 also demonstrates that a misperception of elec-
tric vehicles as cleaner versions of gasoline cars can expose citizens to significant
safety risks that they may not have anticipated.

A. Scholars Misperceive Al-Assisted Discovery as a Faster and Cheaper
Equivalent of Human-Centric Review

Just as courts misperceive email as faster and cheaper mail despite prob-
lems unique to email, scholars misunderstand Al-assisted tools as faster and
cheaper equivalents of manual human review, despite problems unique to Al that
generate new costs. Professors David Engstrom and Jonah Gelbach argue that
“well-implemented TAR [technology-assisted review] tools” could conduct dis-
covery “at a fraction of the cost” including “attorney time.”??® Engstrom and

223. See, e.g., Kevin D. Ashley, Teaching Law and Digital Age Legal Practice with an Al and Law Seminar,
88 CHI.-KENT L. REV. 783, 828 (2013) (“Corporate and governmental clients will soon demand e-discovery tools,
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1-3.
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are scaled up, without . . . training or architectural modifications for these tasks. They appear in rapid and unpre-
dictable ways . . ..”).
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Gelbach also describe TAR tools as “almost certainly better than humans in pre-
cision,” in terms of picking out documents “that are in fact relevant” to the
case.”®® The authors argue that the faster, cheaper, and better discovery enabled
by TAR would thus alter “foundational aspects” of civil litigation.3* “[A]sym-
metric litigation costs” between litigants of varying sophistication would “fade
as new and powerful e-discovery tools propagate,”®%? thereby “drain[ing] the
proportionality constraints built into federal and state civil procedure rules of
much of their importance.”?*® This cheaper and more precise discovery could
even alter plausibility pleading®* and the work product doctrine.?*®

But the TAR tools that Engstrom and Gelbach expect will, or already do,
leave humans in the dust have a problem that humans do not: lack of genuine
intelligence. According to Engstrom and Gelbach’s own descriptions, TAR tools
do not actually conduct discovery as a human lawyer doing discovery manually
would: learn the issues in play, understand what a discoverable document says,
and determine whether a discoverable document is relevant to the issues in
play.?%® The TAR tool’s role in discovery begins only after a human has already
done these things.?*” The user feeds the TAR tool a sample set of documents that
she has confirmed are relevant (called the “seed set), and orders the tool to pick
out all documents in the universe of discoverable documents that look like—as
in, identical or say similar things as—the seed set.?3® Although a user can train
TAR tools to become more precise at retrieving documents that resemble the
seed set, 2% the fact remains that TAR tools do not determine whether a document
is relevant.?*? They determine whether a discoverable document looks like the
document that the user has already defined as relevant.?*

This means that a TAR tool, as described by Engstrom and Gelbach, would
mark relevant documents as irrelevant if those documents fall outside the defini-
tion of relevance set by the user.?#2 Even if there is a needle in a haystack, a TAR
tool would say that there is none if the user does not expect to find any.?*® Thus,
overreliance on TAR tools would systematically distort discovery and litigation
results by affirming preexisting expectations.?** Imagine a products liability case
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244. Seeid. at 1046.



644 UNIVERSITY OF ILLINOIS LAW REVIEW [Vol. 2025

in federal court which both parties expect to be resolved on the merits. The par-
ties would look for evidence on whether the product at issue is defective.?*> As-
suming for the sake of exposition that both parties use TAR tools, the parties’
goal is to minimize the tools’ bias and variance, in the parlance of machine learn-
ing.2*® The following diagrams explain what that means here better than words
do:

All discoverable documents All discoverable documents

T Documents —, Documents
/ \ oy d ™
[ mg \ picked out by Hm picked out by
| mm ; [ | [ )
\ mm | TAR tool \ / TAR tool
\ / \, /
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Seed set Seed set

Low bias, low variance (ideal) High bias, low variance

All discoverable documents All discoverable documents

TN Documents N Documents
l.-" . \  picked outby . ) picked out by
[ ] /_.' TAR tool \ / TAR tool
o _ N
- m Seedset Seed set

Low bias, high variance High bias, high variance

Assume for the sake of argument that, in this hypothetical, TAR retrieves
every document that is relevant to whether the product is defective.?*” Even then,
overreliance on TAR can still distort discovery and litigation results. This is be-
cause the parties’ expectation that the case will turn on the merits can be wrong,
as expectations in life often are.?® Often, the parties and even the court fail to
notice outcome-determinative issues that are unrelated to the merits, sometimes
until after an entire trial is over—such as lack of jurisdiction.?*® What if our hy-
pothetical case in federal court lacks subject matter jurisdiction? If the parties
rely solely on TAR tools for discovery in the belief that TAR tools are “almost
certainly better than humans” in picking out documents “that are in fact relevant”

245.  See Bruesewitz v. Wyeth LLC, 562 U.S. 223, 232 (2011) (“Products-liability law establishes a classic
and well known triumvirate of grounds for liability: defective manufacture, inadequate directions or warnings,
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in the learning algorithm. .. . The variance is an error produced from variations in the sensitivity metric in re-
sponse to small fluctuations in the training sets. . . . The bias-variance trade-off is a central problem in supervised
[machine] learning.”).

247. See Engstrom & Gelbach, supra note 229, at 1046 n.166 (noting that the performance metrics for TAR
systems include a result where the system perfectly captures all relevant documents).

248. See, e.g., United States v. Torres, 926 F.2d 321, 32627 (3d Cir. 1991) (permitting defendant to with-
draw their guilty plea when an unexpected legal issue affected the length of the sentence).

249.  See, e.g., Thermoset Corp. v. Bldg. Materials Corp. of Am., No. 14-60268-CIV, 2015 WL 11197750,
at*1 (S.D. Fla. Apr. 9, 2015) (holding that plaintiffs failed to establish defect in the products at issue and granting
summary judgment in favor of defendants), vacated and remanded, 849 F.3d 1313 (11th Cir. 2017) (reversing
for lack of diversity jurisdiction).
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to the case,?*® discovery would not produce any documents that point to the lack
of jurisdiction because the TAR tools would operate assuming that those docu-
ments are irrelevant.?>* As shown in the following diagram, these erroneous dis-
covery results would reinforce the parties’ original, incorrect expectations that
the case will turn on whether the product at issue is defective:

/ Al discoverable documents \

All documents indicating no defect

e N\ Documents picked by
| B 1 P
|\ mm | plaintiffs TAR tool
» / B
All documents showing lack of
subject-matter jurisdiction (not

\ found by either party) /

TAR tools warping discovery outcomes in this manner creates two types of costs.
The first, which would be externalized to society, is incorrect litigation results.?>?
In the hypothetical discussed above, overconfidence in TAR led to the parties
neglecting a jurisdictional defect, which made a court hear a case it should not
have.?® The second, which litigants would internalize, would occur when parties
learn that TAR tools can incorrectly mark relevant documents as irrelevant.?>*
Knowing this, litigants would likely conduct manual human review of docu-
ments that TAR tools reviewed already, creating costs from repeat review.?%
This cost is akin to a well-known cost of giving work to interns or other new
employees: veteran employees may have to set their own obligations aside “to
redo interns’ work.”?°® The existence of error and double-checking costs in not
only human review?®’ but also TAR is a reason to be skeptical of Engstrom and
Gelbach’s claim that TAR will cut discovery cost including attorney time so
drastically as to upend multiple foundational rules.?*®

Moreover, the risk of error that TAR creates by reinforcing existing expec-
tations is far less likely to occur in human-centric review because, unlike the
TAR tools that Engstrom and Gelbach describe, humans can adjust expectations
as conditions change.?>® Assume again that the litigants in our hypothetical begin
discovery without suspecting jurisdictional defects, but they lack TAR tools.
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Human review would take longer to wade through the entire universe of discov-
erable documents compared to TAR.?%° But unlike TAR tools, which merely con-
firm whether a discoverable document looks like another document that the user
has already defined as relevant,?6* humans determine for themselves whether a
document is relevant. Thus, once a lawyer encounters documents showing the
lack of jurisdiction, she would likely realize that they are relevant®®>—even
though she began discovery without suspecting jurisdictional defects. In contrast,
TAR would reinforce the initial, erroneous expectation that no jurisdictional de-
fect exists, because TAR as described by Engstrom and Gelbach would not ques-
tion the assumption that documents which do not concern the merits are irrele-
vant to the case.?6?

Engstrom and Gelbach’s presentation of TAR tools does not account for
such risks unique to TAR tools.2* On the contrary, Engstrom and Gelbach argue
that TAR can reduce discovery costs for all litigants to such a significant extent
that TAR tools would disrupt “foundational” aspects of litiga‘[ion.265 Engstrom
and Gelbach predict, among other things, that the cost savings from TAR tools
would “destabilize . . . plausibility pleading” by alleviating information asym-
metries among litigants, “drain the proportionality constraints built into . . . Civil
procedure rules of much of their importance” by enabling less well-funded par-
ties to conduct extensive and sophisticated discovery, and “place increasing pres-
sure on . . . the work product doctrine” to reflect the increasing centrality of TAR
and other legal tech tools in modern discovery practice.?%® Many other scholars,
despite not making such predictions, assume that TAR tools would reduce costs
compared to traditional modes of discovery, without accounting for the problems
unique to TAR tools described above.?%’

Perhaps Engstrom and Gelbach’s boldest prediction is that TAR tools
would “destabilize . . . plausibility pleading”?®® by alleviating one of its most
critical downsides, the so-called paradox of pleading.?° As scholars have docu-
mented extensively, the information that plaintiffs need to survive pleading is
often held by the defendants.?’® Therefore, plaintiffs must “make costly

260. See Engstrom & Gelbach, supra note 229, at 1052-53.

261. See supra notes 239-41 and accompanying text.

262. Cf. Ohio Valley Env’t Coal., Inc. v. Patriot Coal Corp., No. 11-0115, 2011 WL 6101921, at *7 (S.D.
W. Va. Dec. 7,2011) (“Plaintiffs’ original claims . . . were dismissed by stipulation of the parties after discovery
revealed that the outfalls on that permit were administratively deleted, thereby depriving the Court of subject
matter jurisdiction.”).

263. See supra notes 247-51 and accompanying text.

264. See supra notes 236-42 and accompanying text.

265. Engstrom & Gelbach, supra note 229, at 1005.

266. 1d.at 1006, 1051, 1076.

267. See, e.g., Watkins & Simon, supra note 242, at 24 (“Despite cutting down the attorney hours necessary
to review the discovery, the [first e-discovery] software still required significant time and expense at the begin-
ning and end of the process. E-discovery tools now . . . utilize machine learning . . . [to] produce far more relia-
ble ... results. .. with much less human input.”).

268. Engstrom & Gelbach, supra note 229, at 1006.

269. Seeid. at 1056-57.

270. See, e.g., Rakesh N. Kilaru, Comment, The New Rule 12(b)(6): Twombly, Igbal, and the Paradox of
Pleading, 62 STAN. L. Rev. 905, 927 (2010).
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investments in pre-filing investigation to avoid dismissal,”?’* thus creating a
large asymmetry in discovery costs. According to Engstrom and Gelbach, TAR
tools “will substantially narrow asymmetric discovery costs because a prime
source of those [information and cost] asymmetries—review of documents for
relevance and privilege—is the discovery cost that is most directly abated by
TAR [tools].”?"?

The systemic error from TAR tools undermines the prediction that they will
alleviate the pleading paradox, because this prediction assumes that TAR will
deliver the correct information that plaintiffs need to survive pleading and even-
tually win on the merits.2’® As shown, TAR tools as presented by Engstrom and
Gelbach can retrieve documents that may seem helpful at first sight, but cause
litigants to make arguments that turn out to be legally futile—such as arguments
on the merits despite a lack of subject matter jurisdiction.?”* If TAR tools used
for pre-filing investigation retrieve evidence that helps plaintiffs survive plead-
ing but causes their complaint to be thrown out after pleading, TAR tools would
not have alleviated any information asymmetry because they gave the plaintiffs
unhelpful information.?”® TAR tools would also not have alleviated asymmetries
in cost because they would have forced plaintiffs to incur a significant cost by
trying a futile case.?’® Therefore, in this scenario, TAR tools would have actually
exacerbated the paradox of pleading.?”’

To further understand how TAR tools can exacerbate the paradox, consider
a phenomenon which causes plaintiffs to sue in a way which guarantees that they
will lose for incorrect choice of law.2’® A plaintiff, whose knowledge of a tort
committed against her is otherwise complete, does not know which state law
governs her case.?’”® She suspects that New Jersey law governs and conducts a
pre-filing investigation using TAR tools, which retrieves evidence that she ex-
pects to find: contacts with New Jersey.?®° Because the plaintiff’s knowledge of
the tort is otherwise accurate, she makes plausible allegations of fact which ena-
bles her complaint to survive pleading. The court applies New Jersey law in re-
solving motions to dismiss because, consistent with prevailing federal practice,
the court based its choice of law decision on the plaintiff’s allegations of fact in
the complaint.?8!

271. Engstrom & Gelbach, supra note 229, at 1056.

272. 1d. at 1057-58.

273. Seeid.
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Profiteering from Choice of Law Loopholes and Interstate Torts, 46 B.Y.U. L. REv. 329, 332-34 (2021).

279. 1d. at 332-33 (“Apparently unaware that the alleged tort occurred in Japan, the plaintiffs sued under
the law of New Jersey . .. .” (citing Maniscalco v. Brother Int’l (USA) Corp., 709 F.3d 202, 204 (3d Cir. 2013))).

280. Cf.id. at 336-37.

281. Id. at 373 (“Federal courts predominantly address motions to dismiss and then conduct discovery be-
fore resolving choice of law issues, or resolve choice of law issues using factual allegations in the com-
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But after the pleading stage, discovery reveals that New Jersey law does
not apply because the case has more contacts with Japan, forcing the court to
throw out the complaint for incorrect choice of law after years of pre-trial litiga-
tion.?®2 Existing scholarship has shown how defendants can abuse plaintiffs’ in-
correct expectations about the applicable choice of law to mislead them into su-
ing under circumstances in which they are guaranteed to lose.?3® 100% “precise”
TAR tools, as shown above, could reinforce plaintiffs’ incorrect expectations by
only retrieving evidence that conforms with those expectations.?®* By exacerbat-
ing information and cost asymmetries between litigants, TAR tools would have
worsened the paradox of pleading, hence undermining Engstrom and Gelbach’s
predziscstion that TAR would “destabilize” the foundations of plausibility plead-
ing.

The systemic error from TAR tools also undermines the prediction that they
would render proportionality concerns in discovery effectively obsolete. As Eng-
strom and Gelbach note, Rule 26(b)(1) of the Federal Rules of Civil Procedure,
as well as many state rules modeled on the federal rule, “impos[e] . . . propor-
tionality constraints on discovery,” including the requirement that discovery ac-
count for disparities in the litigants’ resources.?® “Parties may obtain discovery
regarding any nonprivileged matter that is relevant . . . and proportional to the
needs of the case, considering . .. the parties’ resources, ... and whether the
burden . . . outweighs its likely benefit.”?®” Without TAR, these concerns are
significant because the ability to conduct discovery is proportional to the number
of people each party can hire.?®8 But Engstrom and Gelbach argue that, as “new
and powerful e-discovery tools propagate,” differently funded litigants could
conduct extensive discovery for similar costs, thus erasing “concern[s] about
high and asymmetric litigation costs” and “drain[ing] the proportionality con-
straints built into . . . civil procedure rules of much of their importance.”?*°

TAR tools may not necessarily reduce asymmetries in discovery costs as
predicted, because the prediction assumes that discovery conducted by TAR
tools is accurate.?® If TAR tools proliferate and create systemic errors in discov-
ery as previously described, such errors would accumulate with each case.?®* As
this error accumulates, more litigants would notice that TAR distorts litigation
outcomes.?® Return to the example in which plaintiffs survive pleading only to
lose for wrong choice of law, because their pre-trial investigation using TAR
tools only produced evidence confirming their incorrect expectation that New
Jersey law applies. After the case is dismissed, both litigants would know, or at

282. Id.at 332-33.

283. Id.

284. See supra notes 248-50 and accompanying discussion.
285. Engstrom & Gelbach, supra note 229, at 1006.

286. Id.at 1051.

287. FED.R.Civ.P.26(b)(1).
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289. Id. at 1005, 1051.

290. Seeid. at 1052-53.

291. Seeid. at 1046.
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least suspect, that the plaintiffs’ TAR tools produced evidence leading to the dis-
missal. This would be a compelling reason for litigants to reduce reliance on
TAR and increase reliance on human eyes, absent some revolutionary advance-
ment that allows TAR tools to emulate genuine human intelligence.?®® At this
point, concerns over disparities in the number of people each litigant can hire, or
proportionality concerns over the litigants’ resources, would begin to
reemerge.?%

Finally, Engstrom and Gelbach’s argument that the rising centrality of TAR
and other legal tech tools to modern discovery practice would “place increasing
pressure”?®® on the work product doctrine to change may be an overstatement.
Engstrom and Gelbach contemplate a scenario where TAR tools in the present
and “tools . . . that predict case outcomes”?%® in the future significantly outper-
form humans, but not all litigants have access to them. “[R]esource-strapped”
litigants “who lack[] access to the full legal tech toolkit” might “demand the other
side’s machine outputs,” a scenario which the existing work product doctrine is
not prepared for.?%’ But this scenario assumes that these legal tech tools mean-
ingfully outperform humans, which may not necessarily be the case because they
are prone to introducing systemic errors into litigation outcomes, as explained
above.?%®

Of course, TAR tools may evolve to overcome the shortcomings identified
here. Al could gain intelligence genuinely rivaling that of a human,?® thus ena-
bling TAR tools to autonomously adapt to changing definitions of relevance in
discovery.3® | also emphasize that | am not criticizing the use of TAR itself.
TAR tools are helpful when they are used true to their name—as “assistance” to
lawyers who exercise due care in shepherding the discovery process.2°! | am crit-
icizing a misperception of TAR tools resulting from the faster horse fallacy: TAR
tools as a faster, cheaper, and better version of humans despite a problem unique
to TAR tools—Ilack of human intelligence. Professor Bruce Kobayashi persua-
sively argued that “[t]he expanded use of predictive search technology to conduct
discovery” can not only “mitigate[] asymmetric cost and information problems”
but also enable the litigants to benefit from “more information [and] fewer er-
rors,” thereby making more likely the “idealized goal of “just, speedy, and inex-
pensive litigation” stated in the Federal Rules of Civil Procedure.3%> Generative
Al isindeed improving at a rapid pace. Even though Al is not sufficiently reliable
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286 (2020).
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Solution to the In Terrorem Effect of Externalized Discovery Costs, 2014 U. ILL. L. Rev. 1473, 1479.
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yet to replace lawyers entirely,2® scholars show that Al does appear capable of
making lawyers less necessary for a host of tasks that, once upon a time, only
lawyers could perform properly.3%*

What | am criticizing, however, is the misperception that TAR tools are
already “almost certainly better than humans in precision,” in terms of their abil-
ity to find relevant documents for discovery.3® Using a model to depict how a
sophisticated predictive search technology would reduce the cost of discovery
and enhance its benefits is simply using a model as it is intended: examining
which results “we should expect as a consequence of” certain assumptions.3% In
other words, such a model does not claim that predictive search already is a
cheaper and more precise equivalent of human lawyers conducting discovery. It
merely shows us what would happen if and when the technology does become
that sophisticated.®’” Indeed, even as he examines the potential of predictive
search technology to reduce the cost of discovery and enhance its benefits, Pro-
fessor Kobayashi simultaneously recognizes that “computer search is not neces-
sarily a superior substitute for manual search.”®® This is only natural, given that
no one can predict precisely how technology will develop. In contrast, present-
ing TAR tools as a superior alternative to manual review without considering
features and problems unique to TAR tools in their present form—Ilack of genu-
ine intelligence—is an example of a faster horse fallacy that would likely distort
the legal profession’s understanding of advanced technology, as well as what this
technology is actually capable of doing.

Such a distorted understanding would lead to this Article’s ultimate con-
cern regarding the faster horse fallacy: an idealized image of technology causing
people to put it to improper uses. The harms of the faster horse fallacy are not
limited to TAR. One need not search too far to find examples of Al and other
cutting-edge computer technology being put to tasks that they cannot yet per-
form. Air Canada notoriously tried to replace some of its customer service per-
sonnel with an Al chatbot.3%° When the chatbot gave a customer bad information,
the airline argued unsuccessfully in court that the chatbot was a “separate legal
entity that is responsible for its own actions.”®*? Many scholars have documented
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304. Jeff Neal, The Legal Profession in 2024: Al, HARV. L. ToDAY (Feb. 14, 2024), https://hls.harvard.
edu/today/harvard-law-expert-explains-how-ai-may-transform-the-legal-profession-in-2024/  [https://perma.cc/
G56Q-3URW] (Prof. David Wilkins stating that “[m]ore sophisticated, interactive analysis with an Al lawyer?
That may now be on the horizon”).

305. Engstrom & Gelbach, supra note 229 at 1052.

306. JAMES D. MORROW, GAME THEORY FOR POLITICAL SCIENTISTS 1 (1994).
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how facial recognition technology continues to display significantly higher error
rates depending on the gender and race of the subject being identified.3!

B. Misperception of Electric Vehicles Can Increase Traffic Fatalities

The faster horse fallacy can distort not only legal outcomes in the court-
room, but also policy outcomes in government. An example of such a policy is
the promotion of electric vehicles (EVs) as a solution to carbon emissions from
conventional combustion-engine cars. The prevailing view of the government,32
climate scientists,*® legal scholars,** politicians,3™ and the press®!® is that EV's
are cleaner than combustion cars—that is, EVs create less emissions. Some call
EVs “cleaner versions” of gas-fueled counterparts.®}” The EPA states that EVs
would benefit “both [consumers’] wallet and the environment” by cutting fuel
costs and emissions,>!® and expressly dismisses as a “[m]yth” the concern that
“[e]lectric vehicles are not as safe as comparable gasoline vehicles.”!® Not only
the United States but also countries around the world have committed to electrify
most or all vehicles on the road.®?° This should not be surprising: there is no

311. See, e.g., Vera Llcia Raposo, When Facial Recognition Does Not ‘Recognise’: Erroneous Identifica-
tions and Resulting Liabilities, 39 Al & Soc. 1857 (2024).
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cles/electric-vehicle-myths [https://perma.cc/6A7T-CM5A].

320. See FACT SHEET: Biden-Harris Administration Announces New Private and Public Sector Invest-
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gov/briefing-room/statements-releases/2023/04/17/fact-sheet-biden-harris-administration-announces-new-pri-
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reason for countries not to push for vehicle electrification if they see EVs as
cleaner versions of combustion-engine vehicles.®?*

But as of 2025, EVs are not cleaner versions of gasoline vehicles because
EVs have features and problems that gasoline cars do not. For example, the bat-
teries needed to power EVs can catch fire for various reasons, including
“low/high temperatures or high humidity,” “insecure charging stations and/or ca-
bles,” or “traffic accident[s].”3?2 When EVs catch fire, they can take “40 times
more water” to extinguish than gasoline car fires.3?3 EV's have even been known
to burn while underwater,3? or to reignite after being extinguished.>>> Conse-
quently, fire departments across the country are being forced to let EV fires burn
out,3?® meaning that passengers are far more likely to die in the event of a fire if
it involves an EV. Citizens could be in danger from EV fires without needing to
buy EVs, because of EVs driven by other motorists.>?” As more EVs are used,
this problem is likely to exacerbate, as less than 1% of the passenger vehicle fleet
in the U.S. was electric as of 2022.3% EV batteries can fail to charge and experi-
ence significant degradation in performance in low temperatures, reducing the
range of an electric vehicle by as much as 50%.3%° This shortcoming was on
display in the winter of 2024, when a wind chill in Chicago resulted in EVs being
“stranded even though [the EV] displayed that there were 30 miles left on [the]
battery” and drivers “wait[ing] in line for hours at charging stations,” some being
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“stranded when their battery died . . . in the queues.”®® Yet, even though EVs
present a serious problem that gas cars do not, public policy appears to present
EVs as cleaner and cheaper versions of gas cars.®3!

I am in no way saying that the government is ignorant of the risks of EV
batteries catching fire or failing in extreme cold. The National Highway Traffic
Safety Administration continues to study the likelihood of electric vehicles
catching fire compared to gasoline cars,>*? and the EPA assures citizens that
“EVs are designed with additional safety features that shut down the electrical
system when they detect a collision or short circuit.”**® But such safety features
do not justify dismissing the risk of fatal fires that are unique to EVs as a
“[m]yth,”334 given that EV's continue to catch fire despite those safety features
and apparently require <20,000 gallons of water” to put out one EV fire.®*® The
EPA also tells consumers that “[h]Jow you drive your vehicle and the drivin
conditions, including hot and cold weather, also affect the range of an EV.”%
But if that is the case, the EPA should not start such a notice by dismissing con-
cerns that EVs “don’t have enough range to handle daily travel demands” as a
“Im]yth,”*3" given that large population centers in the United States do present
extreme temperatures on a sufficiently frequent basis, as the wind chill in Chi-
cago shows. Thus, presenting EVs as cleaner and cheaper equivalents of gasoline
cars despite high safety risks unique to EVs is an example of the faster horse
fallacy.

Features unique to EVs can increase not only safety risks but also the cost
of car ownership, which undermines the representation of EVs as cheaper ver-
sions of gasoline cars. “[E]lectric vehicles are typically much heavier than even
the largest trucks and SUVs that are powered by gasoline or diesel.”**® For
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example, the Ford F-150 Lightning electric pickup truck is “35 percent heav-
ier,”>*® or “about 1,600 pounds” heavier than the gasoline-powered Ford F-150
pickup truck.2*° The weight difference between electric and gasoline versions is
due to the weight of the batteries needed to enable the electric vehicle to drive as
far as a conventional vehicle would, without having to recharge.>** Decades of
research has shown that “heavy vehicles damage[] the road more than light ve-
hicles.”3*? Thus, EVs would cause more road wear that requires more frequent
maintenance, which taxpayers would end up paying for.3*® As more cars in the
United States become electric, these maintenance costs would correspondingly
increase.3**

Granted, EV-related technology is “still in its infancy,””*> meaning that the
aforementioned problems unique to EVs could be addressed in the near future,
which would strengthen the case for wider EV adoption. Increased battery ca-
pacity would enable EVs to travel farther on a reduced weight, 34 reducing road
wear. Solid-state batteries in development could be “less flammable™**’ than
“[t]raditional lithium-ion batteries” using “highly flammable organic liquid elec-
trolytes.”®*8 My point is that, as of now, when such issues have not yet been
resolved, EVs are not yet cleaner versions of gasoline cars, and promoting them
in a way that reasonable people could interpret them as such®* is an example of
the faster horse fallacy that can lead to significant public policy failures.
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The downsides of perceiving EVs as cleaner and cheaper equivalents of
gasoline cars are not limited to the safety and financial costs to the people who
drive them or drive alongside them.®*° The faster horse fallacy also undermines
public policy more broadly. If EVs are seen as a cheaper and safer solution to
climate change than they really are, the misperception would divert attention and
resources from other solutions to climate change that do not present the costs and
problems unique to EVs—such as public transit.>>! Further, communicating with
voters on the basis of such misperceptions, such as dismissing concerns that
“[e]lectric vehicles are not as safe as comparable gasoline vehicles” as a
“[m]yth,”35? will likely undermine faith in the government in the long run. In-
deed, in the countries that pledged to electrify most or all of their vehicle fleets,
those decisions are being reversed or drawing fierce political opposition in sig-
nificant part due to features and problems that EVs have but gasoline cars do not:
for example, the difficulty of “finding a place to charge” EVs or “the risks posed
by battery fires.”**3 Credibility is hard to earn, but easy to lose.

IV. THE CAUSE OF THE FASTER HORSE FALLACY

Parts Il and Il have established the existence and significance of the
faster horse fallacy by documenting how it operates in various areas of law and
policy, such as notice by email, discovery by Al-assisted tools, the use of chat-
bots in commercial transactions, and law enforcement. But this Article has not
yet examined why the legal system uses this particular cognitive error to perceive
the particular kinds of technology that lawyers are expected to understand. Part
IV examines the faster horse fallacy in an epistemological sense, by discussing
how it arises as a distinct category of error. Technology is often presented to
laypeople as a product, not as a technology: for example, computer technology
is presented as, among many products, email.*** Such products are designed to
be used without having to know the underlying technology, lest the sellers go out
of business.® The legal profession conflates understanding the product well
enough to use it, with understanding the technology.3%¢ This illusion gives rise to
the faster horse fallacy: for example, understanding how to use email from a
consumer’s perspective leads lawyers to analogize it as faster and cheaper mail.
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A. The Reasoning Process that Leads to the Faster Horse Fallacy

It may be tempting to categorize the faster horse fallacy as a garden variety
false analogy that oversimplifies something complex. Legal reasoning makes lib-
eral use of analogies,®’ and the profession is already notorious for “not al-
low[ing] the lack of informed expertise” to prevent the expression of opinions
“with unwarranted confidence”®>® on subjects unfamiliar to lawyers, including
but not limited to economics,**® education,*®® and medicine.*** Were we to cat-
egorize the faster horse fallacy as just another example of lawyers using bad logic
to understand yet another item on the long list of things outside of our expertise,
the solution to the fallacy would be simple, if not easy: get lawyers to apply logic
correctly and to stop pontificating on things we don’t know.

In fact, an eminent name in technology law scholarship has tried to address
the legal system’s technological ineptitude in just this way. Judge Frank Easter-
brook argued that “lawyers should not interpret technology because they do not
understand it.”*®? Instead, lawyers should let people who do know technology
“make their own arrangements,” and do what lawyers do best: “study general
rules” so that they know how to apply them to “specialized endeavors.”3%

Beliefs lawyers hold about computers, and predictions they make about
new technology, are highly likely to be false. This should make us hesitate
to prescribe legal adaptations for cyberspace. The blind are not good trail-
blazers . ... [T]he best way to learn the law applicable to specialized en-
deavors is to study general rules . . . . Well, then, what can we do? By and
large, nothing. If you don’t know what is best, let people make their own
arrangements. Next after nothing is: keep doing what you have been doing.
Most beha\égar in cyberspace is easy to classify under current property prin-
ciples.. ...
If one accepts Judge Easterbrook’s argument that general-purpose rules can reg-
ulate “specialized endeavors” like behavior on the internet, the legal profession’s
technological ineptitude would no longer be a problem.3%° That is, the conundrum
of lawyers not being trained in technology but having to be sufficiently proficient
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fessors . . . might lack the expertise needed to design alternatives to the traditional essay exam” because they are
not formally trained in education).
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to regulate it would no longer be a conundrum because regulating technology
properly would require only legal, not technological, expertise.> Moreover, un-
der Judge Easterbrook’s reasoning, the faster horse fallacy would be materially
identical to any other faulty analogy, and the solution would be no different: learn
and apply the rules of law and logic properly.367

Although Judge Easterbrook’s argument continues to influence technology
law scholarship,%® hindsight indicates that it was wrong. Judge Easterbrook’s
position, in short, is that lawyers do not understand technology but knowing gen-
eral rules is sufficient to regulate it because activity involving technology, such
as “[m]ost behavior in cyberspace,” is “easy to classify under” existing law.3%°
This argument assumes that the technology at issue is not so complex that it
would prevent lawyers from understanding behavior involving that technology:
for example, the technology underlying the internet would not prevent lawyers
from understanding online activity.®’° But the scholarly consensus, with which |
agree, is that technology has become complex enough that it can hinder lawyers
from understanding behavior involving that technology well enough to regulate
it.3"1 As Professor Ryan Calo put it, contemporary legal problems involving tech-
nology37‘2‘inevitably [require] not just legal but also technological prescrip-
tions.”

Strangely, despite concluding that many problems in law and technology
require at least some technical proficiency to solve, most relevant works do not
examine how lawyers understand technology.3® These works accept the profes-
sion’s technological ineptitude as a constant.3’* At the same time, many works
in this category argue that a problem remains unsolved because we have not
adopted a particular technology®”>—a phenomenon called technological

366. Id.

367. Id.

368. See, e.g., Courtney M. Cox, The Uncertain Judge, 90 U. CHI. L. Rev. 739, 758 (2023) (discussing the
problem of whether cases involving technology “should be treated differently™) (citing Easterbrook, supra note
363).
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piricism, 76 Mp. L. Rev. 449, 478 (2017).
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“solutionism.”®’® The only way to reconcile the belief that most lawyers will
remain technologically inept, and the claim that adopting a certain technology
would solve a problem, is to think that most lawyers need not understand that
technology for it to solve the problem. For example, some argue that courts’ re-
fusal to use email notice undermines “a constitutional right” and this refusal
stems from a “fundamental misunderstanding” of email technology.®’” If courts
would only “fall in line” and “actively analyze and supervise” electronic notice
despite their lack of expertise, “E-notice would likely continue to expand” with-
out thg(;gneed for any “extreme measures” such as “new theories to reorient the
law.”

But this apparent belief, that some technology would solve a legal problem
despite most of the legal profession not understanding that technology, is incor-
rect. Even assuming that the legal scholars who push for the adoption of a tech-
nology understand it—which, as this Article has shown, is not always the case—
courts still must understand how spamboxes work to facilitate email notice with-
out email being abused.3 Litigants who use Al-assisted discovery tools must be
aware of the possibility of those tools reinforcing incorrect expectations for the
tools to return helpful outputs.3° Also in public policy, consumers must under-
stand the risks unique to electric cars for them to be used without incurring un-
expected costs.®! Because the legal profession’s general understanding of tech-
nology is central to the success of technology as a solution to legal problems, it
is critical for scholars to examine how and why lawyers misunderstand technol-
ogy.3# This is the value of studying the faster horse fallacy: it documents a re-
current way in which lawyers misunderstand technology.

To be clear, scholars have been aware of the fact that the legal system may
misunderstand technology, and that the misunderstanding may manifest itself in
the form of false analogies.®® This should not be surprising: scholars have la-
mented the profession’s technological ineptitude for decades,®®* and it is com-
mon knowledge that analogies are central to legal reasoning.®® Professor Vin-
cent Brannigan, a pioneer in law and technology literature, wrote in 1988 that
“[f]alse analogies may be particularly common in first order technico-legal rev-
olutions” because of “a tendency to emphasize the technological similarities

“provide advice,” “criminal court systems . . . turning to artificial intelligence to assist with bail determinations,”
and “legal technology software” that is “reinventing law practice tasks that historically required hours of re-
search . . . and multiple interviews with clients™).
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while ignoring the underlying factual differences.”*®® The fact that the legal sys-
tem misperceives technology by using false analogies is not the blind spot in the
literature to which | am pointing. | am arguing that existing works do not exam-
ine how false analogies involving technology operate and why lawyers use them
so frequently, across so many distinct technologies and disparate fields of law.387
To use an analogy, while discovering a previously unknown illness is important
work, diagnosing the cause of that illness is no less important work.

But the few existing works that discuss analogies in the context of law and
technology do not examine how lawyers use analogies to misunderstand tech-
nology. Instead, these works focus on how to use analogies to understand tech-
nology properly—which, as explained below, is akin to prescribing medicine
without having diagnosed the illness. Some argue that “it is not enough to iden-
tify particular characteristics of a technology when employing a techlaw anal-
ogy.”8 “Instead, legal actors must determine which of those characteristics are
relevant or ‘salient.”*® According to Professor Jack Balkin, when faced with
new technology, “to ask “What is genuinely new here?’ is to ask the wrong ques-
tion . . . . Instead of focusing on novelty, we should focus on salience.” Sali-
ence is “not so much features of things as [it is] features of social relations that
employ those thin 5.3 Thus, salience “may depend on how people come to
use” a technology. %2 For example, “[a] court evaluating whether a statute written
for wagons applies to automobiles might consider,” among other things, the fact
“that both [wagons and cars] are used as a means of conveyance.”393

This recommendation indicates that scholars may be attempting to solve a
problem without diagnosing it. This is because telling lawyers to create analogies
about technology by identifying the most legally salient thing about it could ac-
tually cause lawyers to use the faster horse fallacy, thus misperceiving technol-
ogy. The definition of legal salience is presented as flexible, changing depending
on the situation. This means that the most legally salient thing can be anything
including the “architecture and design” of a technology,>** “[w]hat aspects of
human activity” a technology emphasizes,>*® and “how people come to use” it.3%
But the problem with this ostensibly flexible definition is that the most legally
salient characteristic of a technology is left to be determined by lawyers who, as
we have been told for decades, are bad with technology.>®” Even if a design fea-
ture of a technology is its most legally salient aspect, how would lawyers
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recognize that fact? Thus, existing works’ definition of legally salient is de facto
limited to how laypeople like lawyers use a technology, such as the fact “that
both [wagons and cars] are used as a means of conveyance.”>%

This focus on legal salience, defined as how lawyers use a technology, en-
courages lawyers to rely on the faster horse fallacy. Telling lawyers to understand
technology according to its use creates an illusion that knowing how to use a
technology for one’s own limited purposes is enough to construct proper analo-
gies involving technology.3*® This illusion incentivizes lawyers to analogize a
new technology to an older one according to how lawyers use those technolo-
gies.*% Email is seen as functionally equivalent to mail for legal purposes be-
cause lawyers use both email and mail to send notices.*%* Although a genuinely
new technological feature in email (spamboxes) can be abused to undermine no-
tice, that feature is not visible to people who merely use email to send notices
and determine delivery by looking for returned-to-sender messages.*®? What is
visible to such users is differences in cost or speed, thus making email appear as
if it is faster and cheaper mail.*® In short, “understanding” a new technology by
overemphasizing its legal salience can lead directly to the faster horse fallacy.

Existing works recommend determining the legal salience of a technology
on the basis of how lawyers use that technology,*%* and lawyers follow this rec-
ommendation, because both scholars and lawyers fail to distinguish a technology
from the products that use the technology.*%® Technology is rarely presented as a
technology to laypeople.*%® Technology is presented as a product that laypeople
want to use.*®” For example, a car is a combination of various technologies de-
veloped in, among other fields, materials sciences.*®® Such products are designed
to be used to the typical person’s fullest enjoyment without knowing anything
about the underlying technology.*®® Driver’s ed manuals need not say anything
about internal combustion to teach people to drive; if one needed an engineering
degree to drive a car, Ford would go out of business. In short, purely as a con-
sumer, one need not distinguish the product from the underlying technology.**
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However, conflating the product with the underlying technology becomes
a problem when the legal system does it in its professional capacity.*!* This is
because we are not simply consumers. As stated at the top of this Article, we are
involuntary experts tasked with regulating how society uses technology. From a
functionalist perspective, electric vehicles may seem to be a cleaner and cheaper
version of a gasoline car because, to consumers, the most visible difference be-
tween the two is that electric vehicles do not use gasoline. But policymakers must
be cognizant of differences in the technology underlying electric vehicles and
gasoline cars: for example, electric vehicle fires are much harder to extinguish
than gasoline car fires due to limitations in the technology of lithium-ion batter-
ies.**2 When policymakers conflate a product and its technology, they would dis-
pense advice that undermines their own credibility and harms the people who
listen—such as dismissing concerns that “electric vehicles are not as safe as com-
parable gasoline vehicles” as a “myt e

The foregoing discussion reveals a consistent trend in law and technology
scholarship that has led to not only the faster horse fallacy, but also the legal
profession’s propensity to misperceive technology generally: an implied or ex-
press belief that lawyers need not study the specifics of a technology too closely
to understand it.**4 Judge Easterbrook’s law of the horse thesis argued that mas-
tery of Iegal rules is sufficient to regulate activity involving cutting-edge tech-
nology.*! Many works that advocate for some new technology take lawyers’
technological ineptitude as a constant, and argue that adopting the technology
would be sufficient to solve the legal problem at issue.*'® The scholarly advice
to focus on “legal salience” encourages lawyers to create analogies about tech-
nology by focusing on how lawyers use technology, which sidesteps the need to
study the actual features of the underlying technology.*'” Although it would be
convenient if lawyers could become technically savvy without “new theories to
reorient the law”*'8 or serious efforts to learn technology, the foregoing discus-
sion indicates that any such belief would be, at best, aspirational.

B. The Difficulty of Counteracting the Faster Horse Fallacy

Having discussed the reasoning process that causes the faster horse fallacy,
a natural next step is to discuss how to solve that problem or, at the very least,
ameliorate it. Before starting that discussion in Part V, Section IV.B further jus-
tifies the need for a solution by documenting some of the difficulties that practi-
tioners encounter in avoiding the faster horse fallacy in the status quo.

411. See infra notes 412-13 and accompanying text.
412.  See supra notes 322-27 and accompanying text.
413.  See Electric Vehicle Myths, supra note 319.
414. See supra Part IV,

415. See supra notes 362-64 and accompanying text.
416. See supra notes 374-77 and accompanying text.
417. See supra notes 388-92 and accompanying text.
418. See Bartholomew, supra note 11, at 260.
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First, lawyers may underestimate the prevalence of the faster horse fallacy,
so that they do not recognize it when it occurs.*'® Specifically, even if lawyers
know what the faster horse fallacy is, they might believe that it could not be used
to describe a technology which is sufficiently new.#?° One might argue that, if a
new technology is so advanced that it lacks any resemblance to existing technol-
ogy, lawyers could not draw any analogies between the new technology and any
existing technology because analogies require some similarity between the
things being compared.*? In the alternative, the claim may be that any attempted
analogy between the radically advanced technology and an existing one would
be so obviously faulty that even the most technologically inept lawyer could eas-
ily identify it as a false analogy.*?? For illustration, consider this definition of
analogies in an article contemplating the propriety of analogizing cyberspace op-
erations to electronic warfare:

Analogy relies on comparing items that are similar, not identical, which
means that every analogy will compare items that are dissimilar to some
degree. The fact that dissimilarity is built into every analogy means there
is always danger of taking the comparison too far by pronouncing items
alike that are not genuinely similar. Indeed, the more an item strays from
its comparator, the more likely it is that the item is more similar to some-
thing else and, therefore, is something else. Unless this slide away from the
comparator is arrested, the result is false equivalence of the items com-
pared. Sufficient arrest comes from a firmly rooted comparator and a de-
mand for close similarity of the items compared to it. Only then is an anal-
ogy precise enough to mitigate the risk of false equivalence.*??
This is an entirely accurate description of what makes an analogy useful and
another analogy false. Consider an attempted analogy between, say, the tradi-
tional technology required to harvest lumber for conversion into planks of wood
and the technology required to produce industrial-grade steel. Given the paucity
of similarities between cutting down and chopping up wood*?* and applying ad-
vanced principles of metallurgy,*?° an attempted analogy between the two tech-
nologies would likely appear suspect to even the most technologically unfamiliar
member of the legal profession.

A problem with the belief that the faster horse fallacy would not apply to
sufficiently new technology is that, as discussed, lawyers often conflate a product
with its underlying technology.*?¢ Even if a technology is sufficiently newer than
an existing one that the two cannot reasonably be compared, the products that

419. See supra Section IV.A.

420. See supra Section I1.A.

421. See Brewer, supra note 357, at 981.

422. Thomas R. Burks, Cyberspace, Electronic Warfare, and a Better Jus Ad Bellum Analogy, 82 A.F.L.
REV. 1, 6 (2022).

423. 1d. at 32-33.

424. See generally JOHN ENGLISH, HARVEST YOUR OWN LUMBER: HOw TO FELL, SAW, DRY, AND MILL
Woop 19, 33 (2015).

425. See generally SuiAY KUMAR DUTTA & YAKSHIL B. CHOKSHI, BASIC CONCEPTS OF IRON AND STEEL
MAKING 3 (2020).

426. See supra note 356 and accompanying text.
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use those technologies could be designed for similar uses by laypeople, so that
lawyers could draw seemingly useful analogies between the products.*?” For ex-
ample, even though the technology needed to harvest lumber and convert it into
planks would be very different from the technology needed to produce industry-
grade steel, the products that those technologies respectively produce—say, wag-
ons and cars—are both made to haul people or cargo. So, a “court evaluating
whether a statute written for wagons applies to automobiles might consider,”
among other things, the fact “that both [wagons and cars] are used as a means of
conveyance.”*?® Because the two products may appear compatible for analogies,
lawyers could think that the underlying technologies of those products are fit for
analogies as well, thus returning to the faster horse fallacy.

The second difficulty with the faster horse fallacy is that lawyers might
suspect an analogy involving technology of being faulty, but they cannot explain
why due to their insufficient knowledge of the underlying technology. For ex-
ample, a lawyer might suspect that email and mail are not suited for an analogy
because the two technologies are too different from each other, despite being
unable to point out exactly which of the differences between email and mail make
an analogy between them logically faulty.*?® Even though email and mail would
appear radically different in how they operate even to laypeople, not knowing
about how the spambox works and how images in emails can frustrate delivery
would prevent the lawyer from explaining why courts should not treat email as a
faster, cheaper, and more reliable equivalent of mail for the purpose of notice.**

This problem of not being able to explain why an analogy involving tech-
nology is faulty becomes prominent in judicial rulings, when a dissenting judge
suspects that the majority opinion relies on a faulty analogy but cannot persuade
the rest of the court. Take, for example, a 2020 case in which the Federal Circuit
held that a technology was ineligible for a patent because it simply does what
“can be performed . . . by a human using a pen and paper” and “merely add[s]
computer functionality to increase the speed or efficiency.”*3! The dissent argued
that analogizing to a human using a pen and paper oversimplifies the complex
technology at issue, without specifically identifying what the complexity is and
why the analogy to a human using a pen and paper is false:

The majority . . . reasons that the claims are for an abstract idea because
“[c]Jontrolling access to resources is exactly the sort of process that ‘can be
performed in the human mind, or by a human using a pen and paper.’” The
majority discards the vast evidence of technological complexity and ad-
vance, and announces that the system “merely add[s] computer functional-
ity to increase the speed or efficiency of the process.” There was no

427. See Brewer, supra note 357, at 936.

428. Crootof & Ard, supra note 387, at 391.

429. Cf. Oskar Liivak, Establishing an Island of Patent Sanity, 78 BROOK. L. REv. 1335, 1339 (2013) (de-
scribing the “conventional view” that “a market model [designed for public goods] is not suitable for the patent
system” because “[t]echnological information is thought to be too different from the well-understood world of
tangible goods”).

430. See supra Section Il.A.

431. Ericsson Inc. v. TCL Comme’n Tech. Holdings Ltd., 955 F.3d 1317, 1327, 1330 (Fed. Cir. 2020).
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evidence that this complex multi-level digital method can be performed by

pen and paper. The claimed system was not shown or suggested to be a

computer substitute for pen and paper, as the majority now finds.*32
The dissent impliedly assumes that “vast evidence of technological complexity”
alone shows why an analogy to a pen and paper is an oversimplification.**3 The
dissent may well be correct that the technology is too complex for that anal-
ogy.*** However, from a layperson’s perspective, the fact that a technology is
complex does not necessarily mean that it is too complex for an analogy to por-
tray accurately.*® If anything, complexity is precisely what makes analogies
seem appealing and useful to laypeople.**® A persuasive argument against an
analogy must point to exactly what part of the technology’s complexity makes
the analogy false.**” Unfortunately, the entire basis of the dissent’s argument that
the analogy is oversimplifying is merely the fact that the technology is complex
and “[t]he claimed [technologyg was not shown or suggested to be a computer
substitute for pen and paper”*®*—even though the lack of positive evidence is
not the same thing as negative evidence.**°

This is not to suggest that lawyers can never spot the faster horse fallacy
and explain why it is an error. When the technologies at issue are simple enough,
the fallacy can be apparent—ijust as it does not take medical school to diagnose
a patient whose head is missing. For example, scholars have cautioned that un-
derstanding a hard drive as a larger file cabinet “oversimplifies a complex area
of Fourth Amendment doctrine and . . . modern computer storage.”**® A detailed
explanation as to why this comparison is an example of the faster horse fallacy
is unnecessary to any lawyer who has ever used both a file cabinet and a com-
puter: a file cabinet might not hold all the files for even a single case, whereas a
computer can easily hold the files for hundreds of cases. At the same time, a
computer is not just a larger file cabinet because a file cabinet does not have the
search function that a computer does, which can comb through thousands of files
in a matter of seconds.

The problem is that courts must count on encountering more complicated
products than file cabinets and hard drives, and thus analogies that might not
easily reveal themselves as faulty, in times to come—as technology will likely
become more complex.*4! Analogies that oversimplify complex technologies are
so appealing that lawyers continue to use them even when they are told that at

432. Id. at 1337-38 (internal citations omitted).

433. 1d. at 1338.

434. 1d.

435. See supra note 431 and accompanying text.

436. See Brewer, supra note 357, at 947.

437. See Burks, supra note 422, at 33.

438. Ericsson Inc., 955 F.3d at 1338.

439. Cf. Negative Evidence, BLACK’S LAW DICTIONARY (12th ed. 2024) (“[A] positive assertion that a wit-
ness saw an event is a stronger statement than an assertion that a witness did not see it.”).

440. Raphael Winick, Searches and Seizures of Computers and Computer Data, 8 HARV. J.L. & TECH. 75,
110 (1994); see also Orin S. Kerr, Searches and Seizures in a Digital World, 119 HARv. L. Rev. 531, 533 (2005)
(“Computers are like containers in a physical sense, homes in a virtual sense, and vast warehouses in an infor-
mational sense.”)

441. See Kerr, supra note 440, at 583.
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least some of those analogies must be false as a matter of logic.#*? Thus, to know
why these seemingly persuasive analogies are faulty, it may be unavoidable for
lawyers to learn the complex technology itself. In United States v. Bosyk, the
government had probable cause to suspect that the defendant knowingly accessed
child pornography online.*** The government had evidence that “an IP address
associated with [the defendant’s] house accessed [a] link” to child porn;** an IP
address is a unique identifier for a computer accessing the internet.*® But the
link, “a string of letters and numbers with no discernible . . . meaning,” did not
indicate that it leads to child porn, prompting a dispute over whether the defend-
ant clicked the link to download child pornography.*4
Arguing that the defendant did click on the link knowingly, the government
compared him to a person visiting a physical address, arguing that “someone
using Defendant’s IP address was in the wrong place at a certain time.”**" Dis-
senting from the denial of rehearing en banc, Judge James Wynn criticized this
analogy through “a comparison of two analogies,” both of which “start with what
seems like a reasonable . . . metaphor that describes how a . . . user experiences
the internet” but “ultimately suggest opposing conclusions.”**® Even though at
least one of these analogies must be false, “[bJoth conclusions are ‘right” accord-
ing to their analogy’s logic™**:
In the first analogy, we begin in a building. This building is the confines of
the internet. . . . We see a door with a sign that advertises child pornogra-
phy. The door is the download link . ... We open that door and encoun-
ter . .. child pornography and the Defendant. If we believe the door we
used was the only door to that place . . . we can reasonably conclude that
Defendant is seeking child pornography.
In the second analogy, we begin on a field. . . . We see a sign that points in
a direction and advertises child pornography. . . . We follow the sign[] . . .
and . .. reach a place [with] a cache of child pornography on the ground.
We also encounter Defendant in the immediate vicinity, but we did not see
where he came from. Because there are no walls in this environment to
direct traffic, we cannot . . . conclude that Defendant, like us, followed the
sign advertising child pornography.**°
These analogies are mutually exclusive because an act could not figuratively
have taken place in both a building and a field.*>* Judge Wynn stressed that he
“does not seek to explain the internet,” but “seeks to explain a foundational fault”

442.  See Winick, supra note 440, at 111.

443. 933 F.3d 319, 322 (4th Cir. 2019).

444, 1d.

445.  See United States v. Forrester, 512 F.3d 500, 510 n.5 (9th Cir. 2008) (“Every computer or server con-
nected to the Internet has a unique IP address.”).

446. Bosyk, 933 F.3d at 344.

447. United States v. Bosyk, 786 F. App’x 398, 399 (4th Cir. 2019) (Wynn, J., statement in denial of re-
hearing en banc).

448. Id.

449. |d.

450. Id. at 399-400.

451. Id. at 400.
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in the government’s comparison of the internet to rooms in a building.*>? He
concluded that “[e]very analogy can only go so far,” which “is why courts de-
pend on ... the parties” to “explain technical issues, and to explain them
well. "3

Judge Wynn’s caution against using oversimplifying analogies is persua-
sive, but it is the kind of argument that will likely persuade only those who are
already inclined to agree with it. The fact that two analogies cannot both be true
will not necessarily persuade laypeople to become skeptical about both analo-
gies, because one of those analogies could still be true. Judge Wynn’s argument
is like trying to dissuade two people from buying lottery tickets by saying that at
least one of them will lose. While both might be persuaded that lottery tickets
are a waste of money, they could just as easily think that one of them can still
win. This is exactly the premise of lottery advertisements: as the New York lot-
tery put it, “hey, you never know.”*** This example illustrates that, to identify
the faster horse fallacy reasonably well, lawyers must study the technology itself
and learn why particular features of a technology make it unsuitable for an anal-
ogy.*>® This point is obvious to Judge Wynn, because he criticizes what he con-
siders to be a “preference to avoid taking the internet on its own terms, to avoid
learning new rules and starting from logical scratch.”*%®

Unfortunately, as Judge Wynn goes on to state, “courts depend on . . . the
parties . . . to explain technical issues, and to explain them well.”**” Even though
educating courts on issues of technology is not left entirely up to interested par-
ties,*®® a significant share of that important task is. Sometimes, courts go further
than relying on parties for technological education and effectively farm out the
technological decisions themselves to the litigants: recall that courts too often
rubber-stamp the design decisions of claims administrators retained by the liti-
gants in sending out email settlement notices.**® As long as the task of educating
the courts on technology is left to litigants, parties will likely use whichever anal-
ogies that best advance their interests, regardless of whether they are logically
sound, and courts will continue to accept the ones they find appealing.*® In
Bosyk, “the magistrate judge, the district court, and the [panel] majority,”*®! as
well as all active circuit judges other than Judge Wynn, apparently accepted the
government’s analogy comparing clicking on an internet link to voluntarily vis-
iting a building and intentionally opening the door to a room.*%2
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It is not Judge Wynn’s job to get the entire legal profession to shun the
faster horse fallacy. At most, his job is to persuade his fellow judges on the
Fourth Circuit to vote with him when he correctly spots the faster horse fallacy
in action. But it is the job of scholars to figure out how to equip the courts to do
that should the need arise and, as Part IV has described, studies of how the legal
profession misunderstands technology have been underwhelming. In the case of
scholarship on “legal salience,” taking that advice would lead directly to the
faster horse fallacy due to existing works’ failure to distinguish a product from
its underlying technology. Part IV having identified the cause of the faster horse
fallacy, Part V discusses what may be done to counter or mitigate it.

V. A SHORT-TERM SOLUTION TO THE FASTER HORSE FALLACY: THE USER’S
MANUAL

Part 1V traced the origin of the faster horse fallacy to a tendency to conflate
a product with its underlying technology. This failure to distinguish product from
technology is consistent with an implied or express belief that lawyers need not
study technology or otherwise become proficient in it to use or regulate technol-
ogy effectively. For example, the scholarly advice to focus on “legal salience”
would effectively induce lawyers to understand technology according to how
they would use it, which is no different from the typical consumer’s perspective:
a “court evaluating whether a statute written for wagons applies to automobiles
might consider,” most prominently, the fact “that both [wagons and cars] are
used as a means of conveyance.”*®> While this functionalist view is fine for
someone who merely needs enough knowledge about cars to drive them, it is
insufficient for the legal system, which needs to regulate how people use cars.
Therefore, Part IV concluded, lawyers must learn technology or otherwise be-
come technologically proficient to some degree. This conclusion naturally leads
to a difficult question: how would lawyers acquire such proficiency?

If the question is, how does one acquire genuine technological proficiency,
there is no real answer other than to be trained in technology. If there were
shortcuts to true mastery of technology, years long programs to train engineers
would not exist. However, converting the typical law degree into a joint program
with engineering would be infeasible, given how expensive legal education al-
ready is.*®* Even if transforming legal education in such a way were possible, it
would occur only in the long run. Thus, the challenge in addressing technological
ineptitude is to design institutions that would enable lawyers, who are not trained
in technology, to nevertheless use or regulate technology in their professional
capacity reasonably effectively in a very short time frame.

Many existing works propose inserting technology experts into the judicial
decision-making process. For example, some argue for “increased deployment

463. Crootof & Ard, supra note 387, at 391.

464. Richard A. Matasar, The Viability of the Law Degree: Cost, Value, and Intrinsic Worth, 96 lowA L.
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of expert scientific personnel in the federal judiciary,” in the form of “technical
advisors [and] experts” assisting judges with “complex scientific issues in civil
or criminal practice.”*®® Others even propose having “machine learning algo-
rithms . . . advise judges” to “assist in sentencing” and “expert admissibility de-
cisions,” in the belief that “Al can provide the same . . . benefits to judges” as
“consultative or advisory tools to save time and provide consistency to decisions”
when “sophisticated science and technology are at issue.”*®® Assuming that these
experts and algorithms dispense sound advice, the benefit from having them in
the judicial decision making process is clear: the legal system would be more
likely to make correct decisions on technology, without having to train judges in
complex technology.*6”

But placing technology experts directly in the judicial decision making pro-
cess can present downsides, depending on how it is implemented. Even when the
experts are outside the courts—for example, in agencies—courts can risk defer-
ring too much.*®® This problem could become even worse when the experts are
in the judiciary.*6°® What is theoretically supposed to be experts simply advising
judges on technology could result in experts making the decisions themselves,
because judges’ lack of training in technology renders them unable to understand
the advice they are given. Judges may be particularly unlikely to understand ad-
vice on decisions involving technology if the decisions must be made during trial,
in which case such decisions can be numerous and may have to be made with
short notice.*® This rubber stamping problem would definitely occur if, as some
argue, constitutionally required decisionmakers were to be outright replaced by
experts.*”! For example, requiring jurors to have “at least a bachelor’s degree in
a scientific or technical field . . . to hear patent cases™’2 may result in litigants
being robbed of their right to trial by a jury of their peers.*”

I propose a different means of enabling lawyers to use technology reason-
ably proficiently without having to be trained in it. The goal is to leverage the
advice of technology experts without placing them in the judicial decision-
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making process and to give courts enough time to understand and consider the
advice they are given. The idea is to create a set of procedural rules, akin to local
rules of practice or the Federal Rules of Civil Procedure, that instruct courts on
how to use certain types of technology that courts encounter frequently—such as
email.*™ These rules, created by the courts with the aid of experts sitting on ad-
visory committees that resemble the ones in the status quo,*’® aim to mimic a
user’s manual. A manual teaches people how to use a product, not to learn the
underlying technology.*® As such, these rules of technology would not explain
why class action settlement emails should avoid the use of images, but simply
instruct courts to avoid images in such emails. These rules would enable courts
to do what scholars demand of them but cannot do in the status quo: “activel%
analyze and supervise” email notice despite courts’ lack of technical expertise.*

I envision these rules, which I call the rules of technology (RT), as an im-
proved version of the 2010 guide from the Federal Judicial Center on class action
settlement notices in two ways.*’® First, the RT would give concrete instructions
on how to use technology. The Federal Judicial Center’s guide cautions that “the
influx of ‘SPAM’ e-mail messages can cause valid e-mails to go unread,”*’® but
it does not tell judges what they can do to prevent emails from being delivered
to the spambox.*®° The guide states only the following about spam emails:

If available, parties should use postal mailing addresses, which are gener-
ally more effective than e-mail in reaching class members . . . . the influx
of “SPAM” e-mail messages can cause valid e-mails to go unread. If e-mail
will be used—e.g., to active e-mail addresses the defendant currently uses
to communicate with class members—be careful to require sophisticated
design of the subject line, the sender, and the body of the message, to over-
come SPAM filters and ensure readership.*8!
Because the guide says nothing about what such “sophisticated design” entails,
it is not surprising that federal courts overseeing class action settlements farm
out the task of designing email notices to the litigants—even as they cite a guide
supposedly telling them how to design such notices.*®2
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The second way in which the RT would improve on the Federal Judicial
Center’s guide is that the RT would be binding. Any useful instructions the guide
may have can easily go unheeded because it is not binding.*®® This means that
the courts currently rely on the initiative of individual judges, who may or may
not be proficient in technology, to counteract the faster horse fallacy and other
misperceptions of technology. In contrast, a binding set of rules giving specific
instructions on how to use technology would give the courts a consistent, base-
line level of proficiency in the technologies covered by the rules, regardless of
which individual judge may be in charge of a case.*®*

The next question to consider is how rules could be enacted. Excluding the
unrealistic prospect of Congress legislating the RT*® leaves judicial rulemaking,
which presents two avenues. First, the Supreme Court could, at least in theory,
enact the RT under its authority to “prescribe general rules of practice and pro-
cedure” that apply to all federal courts, such as the Federal Rules of Civil Proce-
dure, under the Rules Enabling Act.*®® The RT could be amended periodically to
reflect technological changes, just as other federal procedural rules are updated
from time to time.*8” The Judicial Conference of the United States, to which the
Supreme Court has delegated its rulemaking authority,*®® can “hold hearings”
and hear testimony in “the exercise of its authority.”*®® The Conference could
take testimony from experts in preparing the RT.*% This Article is not the first
to contemplate changes to rules that govern all federal courts, such as the Rules
of Civil Procedure and Evidence, in response to technological developments.*®*

But I submit that creating an entirely new set of procedural rules through
the Rules Enabling Act is just as unrealistic as expecting Congress to do such a
thing. Once upon a time, a diligent academic would be appointed Reporter to the
Advisory Committee on Civil Rules under the Judicial Conference and would
draft sweeping changes to federal rules, such as Rule 23 of the Federal Rules of
Civil Procedure, which in turn the Supreme Court would swallow without much
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489. 1d.§331.

490. Seeid.

491. See, e.g., Andrea Roth, Machine Testimony, 126 YALE L.J. 1972, 2021-22 (2017) (proposing changes
to rules of evidence to accommodate behavioral evidence stored in personal electronic devices, such as location
data in iPhones and Fitbits); A. Benjamin Spencer, The Preservation Obligation: Regulating and Sanctioning
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resistance.*®2 Now, however, the rulemaking process under the Rules Enabling
Act is properly described as byzantine, in which “proposed Rules move
through . . . the Advisory Committee, the Standing Committee, the Judicial Con-
ference, the Supreme Court, and Congress.”493 Even if, by a miracle, the Rules
Enabling Act’s rulemaking process could produce rules that effectively regulate
judicial uses of technology, updating them in a timely fashion using the same
rulemaking process to keep up with technological changes may be effectively
impossible.*%*

A more realistic path to enacting the rules of technology would be the sec-
ond avenue for federal judicial rulemaking: local rules. Under Federal Rule of
Civil Procedure 83*° and Federal Rule of Appellate Procedure 47, federal
district courts and courts of appeals can create and amend rules governing their
practice by a vote of their active judges, following a period of public notice and
opportunity for comment. Enacting rules by a simple majority vote of active
judges after a relatively short public notice and comment process*®’ is, quite
clearly, much simpler than the labyrinthine rulemaking process under the REA.
A downside to enacting rules of technology through local rules may appear to be
that the rules produced by each federal court would bind only that court, whereas
rules enacted under the REA would bind all federal courts to one set of rules.*%

But there is a way for such local rules to become national rules, along with
an advantage to making national rules out of local rules created by the federal
district courts and courts of appeals, compared to having the Supreme Court en-
act a set of national rules from the beginning under the REA. A robust literature
in American political science studies the process of diffusion—how policy cre-
ated by a state can be copied by other states to eventually create a national pol-
icy.*% Bystander states often observe how policies created by a few J)ioneer
states pan out before adopting a policy that proved itself to be superior.°® This
idea was long ago popularized by Justice Louis Brandeis, who referred to the
states as laboratories of democracy that test experimental policies “without risk
to the rest of the country.”®"! Compared to having the Supreme Court enact

492. See Richard Marcus, Reviving Judicial Gatekeeping of Aggregation: Scrutinizing the Merits on Class
Certification, 79 GEO. WASH. L. REV. 324, 342 (2011) (describing the experience of Professor Benjamin Kaplan,
who “drafted the 1966 changes to Rule 23”).

493. Kirin K. Gill, Comment, Depose and Expose: The Scope of Authorized Deposition Changes Under
Rule 30(e), 41 U.C. DAvIs L. Rev. 357, 364 (2007).

494. Seeid.

495. See FED. R. CIv. P. 83(a)(1).

496. See FED.R. APp. P. 47(a)(1).

497. See, e.g., U.S. Ct. App. for the Ninth Cir., Proposed Revisions to Circuit Rule 4-1 (June 23, 2023),
https://cdn.ca9.uscourts.gov/datastore/uploads/rules/prop_amendments/public-comment-package-4-1.pdf
[https://perma.cc/FV79-GVNS] (providing a public notice and comment period of less than six months).

498. See FED. R. App. P. 47(a)(1).

499. Cf. Charles R. Shipan & Craig Volden, The Mechanisms of Policy Diffusion, 52 Am. J. PoL. Sci. 840,
481 (2008) (describing the theory and evidence of policy diffusion, the process by which states adopt successful
policies created by other states).

500. See Todd Makse & Craig Volden, The Role of Policy Attributes in the Diffusion of Innovations, 73 J.
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national rules without an opportunity for testing, having many federal courts test
out different incarnations of the RT could provide a valuable opportunity to iron
out potential errors—which is certainly a possibility when courts enact rules gov-
erning technology.>%

This is not to say that a set of local rules intended to spread throughout the
nation by policy diffusion would eliminate concerns such as the difficulty of
making binding rules and insufficient uniformity. Even though local rules would
likely be more realistic and take less time than creating a nationally binding set
of rules under the Rules Enabling Act, local rules on technology use would still
require a large amount of labor on the part of judges and subject matter experts,
as well as a majority vote of judges.>®® And one can argue that any amount of
delay in creating or amending rules that govern the use of technology is a sisgnif—
icant disadvantage, given the speed at which modern technology evolves.”®* If
the sole objective in designing a user’s manual for technology were to minimize
the time it takes to write or update it, the best way to go would probably be a
detailed version of the 2010 guide from the Federal Judicial Center—one that
actually tells judges what to do to in order to minimize the likelihood of class
action settlement emails going to the spambox.>%

But, too often, “there are no ‘solutions’ but only trade-offs.”*% Speed is
indeed important in policy responses to technology, and having the Federal Ju-
dicial Center (or some other body of experts) write and update a judicial user’s
manual for technology would increase the likelihood that it accurately reflects
the state of the cutting-edge technology as promptly as possible.>” However,
circumventing the judicial rulemaking process means that the manual would not
be binding.5%® Hence, regardless of how well such a manual is written, judges
may respond to it in the same way that they respond to the Federal Judicial Cen-
ter’s existing 2010 guide: effectively ignore it.°% Even if judges do faithfully
follow the suggestions in a hypothetical, well-designed manual written by a body
of well-qualified experts, the concern of excessive deference would re-emerge,
given that the judiciary would have had no input and would not have formally
consented to adopting that manual as governing rules.5*® The model of the RT |

502. Seeid.

503. See How the Local Rulemaking Process Works, U.S. CTs., https://www.uscourts.gov/rules-policies/
about-rulemaking-process/how-rulemaking-process-works (last visited May 1, 2025) [https://perma.cc/MEF5-
RFIM].

504. See, e.g., Kerr, supra note 355, at 783 (“When technology is changing quickly, it is ideal for the law
to change quickly along with it.”).

505. See FED. JuD. CTR., supra note 119 (advising judges to be “careful to require sophisticated design of
the subject line, the sender, and the body of the message, to overcome SPAM filters and ensure readership” with
no further details).

506. THOMAS SOWELL, THE VISION OF THE ANOINTED: SELF-CONGRATULATION AS A BASIS FOR SOCIAL
PoLicy 146-47 (1995).

507. But see Kerr, supra note 355 (arguing that Congress is better suited to respond to situations wherein
“technology is in flux”).

508. See FeD. R. App. P. 47(b).

509. See, e.g., Kaufmanv. Am. Exp. Travel Related Servs., Inc., 283 F.R.D. 404, 408 (N.D. 111. 2012) (citing
the Federal Judicial Center’s guide but still farming out the design of the email settlement notice to a claims
administrator appointed by the litigants).

510. See Miller & Curry, supra note 468, at 68.
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propose would permit judges to genuinely consider the expert advice that they
are given, admittedly in exchange for sacrificing some amount of speed.>!!

Having settled on judicial rules created through the local rulemaking pro-
cess, the next issue to discuss is the RT’s scope. The RT could not cover all
technologies a court might theoretically encounter, because the total would ef-
fectively amount to infinity in this age of rapid technological evolution.>*? Trying
to cover every technology the courts could face at some point would make the
RT unmanageably long and thus impossible to obey—just as “to defend every-
thing” in war “is to defend nothing.”®!® Even if the RT could cover every kind
of technology imaginable, the fact remains that some of those technologies cov-
ered would be used much less frequently than others.5!* For the technologies that
the courts would rarely use but a comprehensive RT would have to cover, the
cost of creating an elaborate manual explaining how to use them may not be
worth the benefit.

To make the proposed RT a realistic prospect and to create more value for
money, the RT would cover technologies that courts commonly use for proce-
dural purposes, such as email in class actions and TAR tools in discovery.5'® The
RT could affect only the procedural consequences of judicial uses of technology
because the RT would be created pursuant to a judicial rulemaking process.**®
Despite this limitation, | submit that focusing on a limited set of technologies
used for procedural purposes would create a high return on the investment re-
quired to create an elaborate manual for the proper use of those technologies,
given the large number of cases that would use those technologies: for example,
email used to facilitate notice or TAR tools used for discovery.5t

As for what the RT might specifically say about the use of such technolo-
gies, the RT could instruct courts facilitating class action settlement notices to
limit the use of images in emails.>!® The RT could also lay down certain require-
ments for litigants who use TAR tools for discovery.5° In the status quo, a lack
of clear rules on how litigants must implement TAR frequently leads to disputes
over implementation details, which judges resolve on a case-by-case basis.>? In
disputes on whether one litigant should disclose its seed set to the other, courts
have “declined to mandate disclosure,” “strongly requir[ed] disclosure,” or

511. See supra notes 474-77 and accompanying text.

512. See, e.g., Tara Wheatland, Note, Ashcroft v. ACLU: In Search of Plausible, Less Restrictive Alterna-
tives, 20 BERKELEY TECH. L.J. 371, 386 (2005) (“Even if Congress can act quickly enough to legislate around
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APP. P. 47(a)(1) (“A local rule must be consistent with . .. 28 U.S.C. § 2072”); 28 U.S.C. § 2072(b) (“[R]ules
shall not abridge, enlarge or modify any substantive right.”

517. See supra Section I1.D.

518. See MEDINAET. AL., supra note 132, at 159.

519. See supra notes 236-301 and accompanying text.
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“requir[ed] disclosure.”®?! The RT could elaborate on when courts should choose
which avenue: for example, the RT could let parties avoid full disclosure if they
negotiate their own terms for disclosure.>?? Such rules could save the judiciary
the time that would otherwise have been spent managing the same disputes re-
peatedly in individual cases and avoid potential inefficiencies caused by reaching
different results depending on the presiding judge.52®

Although I have chosen local rules as the vessel for the RT because of the
complications of the REA, this discussion does highlight the need to reform the
byzantine judicial rulemaking process. Despite the academy’s notorious reputa-
tion for “propos[ing] solutions with little practical success,”** many scholars
have advanced well-grounded and well-considered proposals to amend federal
procedural rules.>?® What makes those proposals “unrealistic” is not anything
about the proposals themselves, but the fact that the rulemaking process under
the REA is so labyrinthine as to make any proposal an unrealistic prospect for
passage.>?® The difficulty of enacting any change under the REA will become
only more problematic in times to come, given the rising influence of technology
in many aspects of law and the increasing speed at which technology evolves.>?

Still another way to attempt to stop courts from misusing technology, which
would get around the difficulty of judicial rulemaking under existing processes,
is to stick to what we have always done. As Judge Wynn put it, courts could
continue to “depend on . . . the parties” to “explain technical issues, and to ex-
plain them well.”®? But, while relying on litigants to inform the courts on tech-
nology would certainly save the time and resources needed to write a new set of
rules or to retrain the profession, it would likely be ineffective in preventing
courts from misusing technology. As discussed, litigants appear to be misinform-
ing the courts on technology: a firm retained by a class action defendant claimed
that it “designs the email notice to avoid may common ‘red flags’ that might . . .
causea. . . Class Member’s spam filter to block . . . the email notice as spam,”®%°
even as it included a video thumbnail that could force email clients to flag it as
spam.>*°

One might defend the status quo by arguing that, under the adversary sys-
tem, one party’s attempts to mislead the court would be counteracted by the other

521. See Engstrom & Gelbach, supra note 229 at 1054-55 (discussing disputes between litigants over dis-
closing TAR seed sets and stating that some courts encourage disclosure, while other courts require it as a con-
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(2017) (No. 4:20-cv-03056-DMR).
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party’s equally strong incentive to get the court to see the truth.3! But this argu-
ment is unpersuasive for two reasons. First, under the adversary system, the win-
ning party is not necessarily the one with the most factually accurate or morally
admirable argument, as epitomized by the statement “[l]et justice be done—that
is, for my client let justice be done—though the heavens fall.”>*? Thus, even if
one party tries to explain to a court that a class member might not have received
her settlement email because it was delivered directly to her spambox, there is
no guarantee that the presiding judge will listen.533 As happened in a case cited
in Section II.A, the court might attribute it to the member’s “bad luck or . ..
decision,”®** even though an email landing in spam for no fault of the recipient
should not be described as such.

Second, assuming arguendo that the party with the factually correct argu-
ment tends to win out over the misleading party in the adversary system, that
feature is unlikely to work when the argument concerns technology, because both
parties may fail to make accurate arguments and judges are unlikely to be experts
in technology.5®® As discussed, the named plaintiffs and defendants in class ac-
tions have an incentive to collude for a mutually favorable settlement—for in-
stance, one that gives the named plaintiffs a disproportionate cut of the settlement
fund and releases the defendants from future claims at the expense of the rest of
the class.>*® Thus, named plaintiffs and defendants both have an incentive to de-
sign settlement notices to be emailed to the spambox while misleading the judge
into thinking that they are doing their best to provide adequate notice.5%”

Indeed, well beyond the context of class action settlements, existing works
have shown how trusting the litigants to inform the courts about technical issues
can go wrong very easily, even when the litigants might not be acting in bad
faith. Prosecutors could get basic math and logic egregiously wrong by arguing
that the defendant must be guilty of a murder, as the odds of another defendant
with blonde hair in a ponytail committing the same murder is allegedly “only
1/30.75%8 Anti-gerrymandering reformers might persuade federal courts that a re-
districting plan is constitutional only if it fits a particular quantitative formula,
thereby redefining citizens’ right to fair representation to a right to have voting
districts that fit a certain litigant’s computer model.>*® A fundamental problem
with trusting litigants to inform courts correctly on technology is that the

531. See FREEDMAN, supra note 168, at 9.
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outcome depends on one judge (or, at most, a panel of judges) and the parties to
one case.> In contrast, the RT would be written according to a rulemaking pro-
cess controlled by the judiciary aided by experts chosen by the judiciary,>** not
by parties with private interests in a certain case.

Enacting the RT could create a subsidiary benefit, in addition to the main
benefit of having the rules themselves: the experience from writing and improv-
ing them through an iterative process could independently contribute to over-
coming the faster horse fallacy and have a similar effect as training the legal
profession in technology in the long run.>*2 In the status quo, we rely on a dis-
persed group of judges who may or may not be technologically proficient, mean-
ing that each judge’s experience in successfully dealing with misperceptions of
technology is unlikely to be preserved or aggregated.>* In contrast, with the RT,
the judiciary would be forced to accumulate expertise in designing rules on tech-
nology.>** Continued revision of the RT, as well as its use in litigation, could
even disperse experience in dealing with technology appropriately throughout
the legal profession.54°

VI. CONCLUSION

It is becoming increasingly important to learn how the legal system under-
stands technology. Technology not only evolves quickly, but also evolves spe-
cifically to evade the strictures of the law.>*® Therefore, just as giving someone
fish is only likely to feed that person for a day, teaching lawyers how some tech-
nology works at a particular point in time is unlikely to be useful for long. What
we need is the technology equivalent of teaching people how to fish—equipping
lawyers to better understand technology on their own (or, at the very least, reduce
the risk of misperceiving technology) when they inevitably encounter new tech-
nology. This is all the more necessary given that lawyers must not only use tech-
nology themselves but also regulate how others use it. In the eyes of the public,
the fact that lawyers are not trained in technology would merely be an excuse,
not a justification.>*” To enable the legal system to understand, use, and regulate
technology more effectively, we first must learn how lawyers understand (and
misunderstand) technology currently.
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This Article contributes to that effort by examining a cognitive shortcut that
comes naturally to lawyers, one that some scholars even promote as a useful tool
for understanding technology,>*® but in fact encourages the legal system to mis-
understand a wide variety of technologies in a broad range of legal contexts.
Analogizing between a wagon and a car because both can haul people or cargo>*°
is a perfectly acceptable heuristic for the typical consumer who need only use
wagons or cars as vehicles. In contrast, the legal profession, which must regulate
how typical consumers use wagons or cars, cannot afford to conflate the product
with its underlying technology—Iest that conflation prevent the law from regu-
lating problems created by technological features unique to cars. In addition to
documenting an overlooked way in which lawyers misperceive technology, this
Acrticle discusses how lawyers could be made to use technology reasonably pro-
ficiently in a short time frame, without going through the long-term training
needed for genuine technological proficiency.

Whatever method is ultimately chosen to combat the faster horse fallacy, it
is becoming increasingly clear that something must be done. This Article has
shown what happens when the faster horse fallacy runs unchecked. It creates an
idealized misperception of technology, thereby resulting in arguments that the
new technology should be entrusted with tasks that it is ill-equipped to conduct
on behalf of society without further safety mechanisms or precautions. Courts
use email to make legal notice, even though the way in which they use email
allows unscrupulous parties to abuse it to evade delivering legal notice. Scholars
argue that Al will, if it has not already, cut discovery costs for nearly all litigants
to such a significant extent that it would disrupt “foundational” aspects of litiga-
tion, such as plausibility éaleading, proportionality concerns in discovery, and the
work product doctrine.>®® And regulators present EVs as cleaner and cheaper
equivalents of gasoline cars, despite features unique to EVs that create safety
problems and extra costs that gasoline cars do not produce.

Entrusting technology with duties that it cannot, and hence should not, con-
duct on behalf of society can even deprive people of their civil liberties. Coun-
tries across the world are making increasing use of facial recognition technology
in law enforcement,”®! given that “the technology can allow users to quickly
search through billions of photos to help identify an unknown suspect in a crime
scene photo.”%? However, as useful as facial recognition technology can be, we
should be wary of treating them as if they were cheaper, faster, and more accurate
equivalents of humans manually identifying people to photos. According to
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Professor Gideon Christian, “[i]n some facial recognition technology, there is
over 99 per cent accuracy rate in recognizing white male faces” but, “unfortu-
nately, when it comes to recognizing faces of colo[]r, especially the faces of
Black women, the technology seems to manifest its highest error rate, which is
about 35 per cent.”®* Indeed, misidentifications apparently resulting from the
use of facial recognition technology has led to wrongful arrests.>>* Again, the
point is not that new technology should be renounced. The point is that replacing
old technology or manual work with new technology should be done with an
accurate understanding of the advantages and disadvantages of such a decision.
Without such an understanding, broader society, not just those who made the
decision to prematurely move to the new technology, could suffer the conse-
quences.

553. See, e.g., Nada Hasssanin, Law Professor Explores Racial Bias Implications in Facial Recognition
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APPENDIX: MOCK SETTLEMENT NOTICE EMAIL (WITH MOCK COMPANY LOGO)

Subiject line: Tedgit Class Action Settlement Notice

Click here to view this message in a browser window.

Deadline to File Claims Approaching for Tedgit Class Action Settlement

Your Unique Claim / Reference Number: 991758302

Visit the settlement website and file your claim (or lodge an objection to
the proposed settlement terms) at tedgitclassaction.com.

This email is NOT an actual notice of class action settlement or any
other legal proceeding. This email does not put you in any legal jeopardy and
does not give rise to any legal claim. This email is not commercial. This email
was sent pursuant to a university-approved study of consumer behavior. The part
of this email above the red line was intended to provide an illusion of a real
settlement notice until the email was opened. Your email address was acquired
from a third party (a marketing firm) in compliance with U.S. law. Excluding
your email address, no personally identifying information was acquired or used
for this study.

The purpose of this study is to examine whether an image in a proposed
class action settlement notice delivered by email increases the likelihood that the
email notice will land in the recipient’s spam messages box. We attempted to
minimize the risk of you believing that any real product you use was actually
defective, by telling you that the product name is “Tedgit.” To the best of our
knowledge, no actual product name is, or bears meaningfully close resemblance
to, “Tedgit.”

This email tracks whether the recipient opened the email, using a commer-
cial service. Whether you opened the email is the only information about your
interaction with this email which this study uses. Once the study is completed,
we will destroy all records of your email address.

If you have any concerns about your participation or the data you provided
during the study, please discuss these concerns with us. We will be happy to
provide you with any explanations or information to ease your concerns. The
principal investigator for this study is Yunsieg Kim, Visiting Assistant Professor
at the University of Missouri School of Law, and can be reached at ypkbht@um-
system.edu.

Even though you previously consented to participating in this study,
you have the option to have your data removed from the study. If you do
not want your data to be used in this research, please inform the researcher
and your data will be removed.

If you have questions about your rights as a research participant or want to
report a complaint, please contact the Institutional Review Board at the Univer-
sity of Missouri at umcresearchcirb@missouri.edu. Thank you again for partic-

pating i s sy TEDGIT @
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