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IT’S NOT FAIR: SOLVING THE EMBEDDED COPYRIGHT 
STALEMATE 

MOSHE FRIEDLAND* 

Your favorite videographer posts an original short film to Instagram. 
Don’t worry—it’s still her video. Instagram, like every social media plat-
form, refuses ownership. Even better, she’s protected by copyright. She has 
exclusive rights to reproduce, distribute, display, perform, and prepare de-
rivative works of her work. What’s the catch? When she agreed to Insta-
gram’s terms, she offered Instagram a license to reproduce, distribute, dis-
play, perform, and prepare derivative works of her work on its platform. 
Still, you would be hard-pressed to scroll through your favorite online gos-
sip magazine without viewing an image replicating a social media post.  

Indeed, the true catch is that social media platforms both license cre-
ators’ content to use on their platforms and let digital media providers dis-
play that content on their webpages through embedding tools. But when a 
content creator’s content is shown prominently on countless webpages, the 
social media platform’s promise of “ownership” thins: if any digital media 
provider can, without restriction, show any and all digital content hosted 
on a social media platform, it seems the creator’s exclusive right to that 
content is legal fiction. 

This Note explores whether embedded content infringes copyright. A 
2007 Ninth Circuit decision created a doctrine known colloquially as the 
“server test,” which holds that anything embedded in a webpage cannot 
infringe copyright. Recently, however, Southern District of New York courts 
have held against the server test, splitting the nation’s largest copyright 
circuits. Instead of dismissing embedded content, or rather, embedded cop-
yright, as uninfringeable, Southern District of New York courts have ex-
plored whether embedding is fair use of the content. This Note outlines why 
the server test cannot apply to embedded copyright. It reviews the most re-
cent Copyright Act, Supreme Court case law, and copyright law’s legisla-
tive history; all indicate technological process—like embedding—need not 
limit copyright protection. This Note also investigates whether fair use re-
solves the issue by reviewing the 2021 Supreme Court case Google LLC v. 
Oracle America, Inc. and recent Southern District of New York case law. 

 
 *  J.D. Candidate, 2023, University of Illinois College of Law; B.A., 2016, Indiana University. Thank 
you to the members and editors of the University of Illinois Law Review for their guidance and diligence in 
publishing this Note. Special thanks to Teaching Assistant Professor Barbara Kaplan for helping me develop this 
topic and to Joe Luzadder for his assistance and feedback throughout the process. Finally, a thank you to my 
Grandfather for supporting my Note, and to my parents for their continued love and encouragement. 
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This Note concludes that social media platforms should provide safeguards 
to limit embedded copyright infringement because “fair use” provides em-
bedders limited protection. 
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I. INTRODUCTION 

A photographer travels to the Canadian Arctic. With a camera in hand and 
a parka covering his back, he ventures out to capture a video that might expose 
global warming’s dangers. On his journey he observes a starving polar bear and 
records it. He then uploads the video to his Instagram page and begs his followers 
to reduce their carbon footprint. He writes: “This video is exclusively managed. 
To license, contact Carbon Footprint News.”  

To the photographer’s dismay, Bob’s News Blog ignores his words, em-
beds1 his video on its website using Instagram’s oEmbed API,2 and titles the 
article, “Check Out This Viral Post of a Scrawny Polar Bear.” 

This dramatization is factually similar to the events detailed in Nicklen v. 
Sinclair Broadcast Group, Inc.,3 a recently decided Southern District of New 
York copyright infringement case which examines the legality of embedding so-
cial media content on a third-party website without permission from the content 
creator.4 Specifically, several websites owned by Sinclair Broadcast Group, Inc. 
(“Sinclair”) embedded a video recorded by Paul Nicklen and a photograph cap-
tured by Cristina Mittermeier5—two renowned photographers whose work is 
regularly featured in global publications6—in articles discussing the popularity 
of Nicklen’s video and Mittermeier’s photograph.7 

Indeed, social media platforms claim that the content creator owns their 
content.8 But when a content creator’s content is shown “within the body of [a 
 
 1. See discussion infra for an explanation of “embedding.” 
 2. An API is the acronym for “Application Programming Interface,” an intermediary tool that allows two 
applications to connect. What Is an API? (Application Programming Interface), MULESOFT, https://www. 
mulesoft.com/resources/api/what-is-an-api (last visited Oct. 23, 2022) [https://perma.cc/2JFL-EZ4F]. Insta-
gram’s oEmbed tool allows websites to embed Instagram content onto its site. See Instagram oEmbed, 
FACEBOOK, https://developers.facebook.com/docs/instagram/oembed (last visited Oct. 23, 2022) [https:// 
perma.cc/VCX9-SRCH]. 
 3. See 551 F. Supp. 3d 188, 191 (S.D.N.Y. 2021). 
 4. Complaint at 1–4, Nicklen v. Mashable, Inc., No. 1:20-CV-10300 (S.D.N.Y. Dec. 8, 2020). 
 5. Id. at 2–3. 
 6. Id. at 3–4. 
 7. Nicklen, 551 F. Supp. 3d at 192. 
 8. See, e.g., Terms of Service, FACEBOOK, https://www.facebook.com/terms.php?ref=pf (July 26, 2022) 
[https://perma.cc/746S-HWVP] (“You own the intellectual property rights (things like copyright or trademarks) 
in any such content that you create and share on Facebook and the other Facebook Company Products you use.”); 
Terms of Use, INSTAGRAM, https://help.instagram.com/581066165581870 (July 26, 2022) [https://perma. 
cc/RR8M-4BMJ] (“We do not claim ownership of your content, but you grant us a license to use it.”); Terms of 
Service, PINTEREST, https://policy.pinterest.com/en/terms-of-service (last visited Oct. 23, 2022) [https:// 
perma.cc/PES4-TNPV] (“You retain all rights in, and are solely responsible for, the User Content you post to 
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website] article even when a reader took no action to retrieve [it] or to navigate 
to [the content creator’s social media] account, and even when a reader did not 
have a [social media] account,”9 the veil of “ownership” thins: if any digital me-
dia provider can, without restriction, show any and all digital content hosted on 
a social media platform, it might seem the creators’ exclusive right to that con-
tent10 is legal fiction.  

“Embedding” content is what could make this “legal fiction”—for lack of 
a better term—real. In the digital media context, to “embed” content means to 
show content from one source on another while the content remains hosted on 
the original source’s server.11 From the front-end viewers vantage point, the con-
tent embedded on the webpage mirrors what the viewer would see on the social 
media platform.12 This makes it appear that the content is in fact stored on the 
webpage.13  

Instead, the code that embeds the content instructs a visitor’s web browser 
to fetch the contents of the post directly from the social media platform’s own 
server.14 Thus, the website acts as a “window” to the social media platform.15 

The website that embeds another’s content benefits; readers do not need to 
leave the website to consume it.16 A chain reaction ensues: readers spend more 
time viewing the website, which means they navigate to more pages on the web-
site, which creates more opportunities for the website’s owner to profit.17 And 
though it is possible some content creators enjoy the clout, others feel differently. 
As a group of journalists suing Buzzfeed for copyright infringement over em-
bedded content aptly stated:  
 
Pinterest.”); Snap Inc. Terms of Service, SNAP, https://snap.com/en-US/terms (last visited Oct. 23, 2022) 
[https://perma.cc/AUX4-NZUJ] (“Many of our Services let you create, upload, post, send, receive, and store 
content. When you do that, you retain whatever ownership rights in that content you had to begin with.”); Legal: 
Terms of Service, TIKTOK, https://www.tiktok.com/legal/terms-of-service?lang=en (Feb. 2019) [https://perma. 
cc/7KAA-S34K] (“[Y]ou or your licensors will own any User Content (as defined below) you upload or transmit 
through the Services.”); Twitter Terms of Service, TWITTER, https://twitter.com/en/tos (last visited Oct. 23, 2022) 
[https://perma.cc/5ZDP-ZYSU] (“What’s yours is yours—you own your Content.”); Terms of Service, 
YOUTUBE, https://www.youtube.com/static?template=terms (last visited Oct. 23, 2022) [https://perma.cc/ 
6EXM-FCF5] (“You retain ownership rights in your Content.”). 
 9. Nicklen, 551 F. Supp. 3d at 192. 
 10. Copyright law recognizes that owners have exclusive rights to their work. See 17 U.S.C. § 106. 
 11. Emanuela Arezzo, Hyperlinks and Making Available Right in the European Union—What Future for 
the Internet After Svensson?, 45 INT’L REV. INTELL. PROP. & COMPETITION L. 524, 526 (2015) (“[The] practice 
known as ‘embedd[ing]’ or ‘inline’ linking . . . takes place whenever a certain digital content (an image, an au-
diovisual file, an MP3 file, a logo, an advertising banner, etc.) stored within a certain website, while maintaining 
its original location, is ‘embedded’ in a different website, giving users the impression it belongs to the latter 
site.”). 
 12. See What Does ‘Embedding a Social Media Post into Your Website’ Mean?, DIG. SCH. MKTG. (Mar. 
16, 2020), https://digitalschoolofmarketing.co.za/blog/what-does-embedding-a-social-media-post-into-your-
website-mean/ [https://perma.cc/5JTJ-DL4X] [hereinafter “Digital School”]. 
 13. See id. 
 14. Aaron Moss, Is It Legal to Embed Public Instagram Photos on Your Website, COPYRIGHTLATELY 
(Sept. 10, 2020), https://copyrightlately.com/legal-embed-instagram-photos-website/ [https://perma.cc/VY2F-
AH5K]. 
 15. Id. 
 16. See Digital School, supra note 12. 
 17. See id. 
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Instead of these . . . photojournalists being fully and fairly compensated for 
licensing of their photos captured on the frontlines of those nationwide pro-
tests, BuzzFeed stole plaintiffs’ photos, ironically celebrating its heist in an 
online post titled “17 Powerful Pictures Of The Protests Through The Eyes 
Of Black Photographers.”18 

The plaintiffs in Hunley v. Buzzfeed, Inc.19 and Nicklen v. Sinclair Broad-
cast Group, Inc.20 illustrate a struggle content creators face when they place their 
content on social media: they use the world’s most popular platforms21 to show-
case their content, but they risk media companies freely disseminating their con-
tent through embedding. Platforms like Instagram and Twitter make embedding 
its users’ posts simple, and media companies have liberally used the feature.22 
But can media companies continue their practice without copyright infringe-
ment? And how best can media companies and content creators balance their 
competing interests?  

There is a longstanding notion that media companies that embed social me-
dia content are free from copyright infringement claims under what is called the 
“server test,” adopted by the Ninth Circuit.23 This Note argues that this notion is 
mistaken, bolstering recent views embraced by Southern District of New York. 
Moreover, it argues that the “fair use” doctrine, an affirmative defense to copy-
right infringement, is an imprecise method for media companies to bypass cop-
yright infringement claims. Thus, this Note advocates for social media compa-
nies, if they have not already done so, to add copyright infringement safeguards. 

Part II discusses the underpinnings of copyright law, its legislative history, 
and fair use. Then, Part II outlines social media platforms’ role in embedded 
content’s dissemination. That Part then reviews both case law that protects em-
bedders from copyright infringement through the “server test” and case law that 
posits embedders infringe copyright. Part III analyzes how the server test is mis-
guided, and it suggests that the “fair use” doctrine is a more appropriate test for 
gauging whether embedders infringe copyright. First, Part III reviews anomalies 
the server test yields. Next, it reviews Supreme Court case law and copyright 
law’s legislative history, both of which indicate technological process—like em-
bedding—need not limit copyright protection. Part III then assesses “fair use” as 
a defense to circumvent copyright infringement for embedded content by review-
ing Supreme Court and Southern District of New York case law. Part IV recom-
mends the Second Circuit rebut the server test. It also recommends that social 

 
 18. Complaint at 1, Hunley v. Buzzfeed, Inc., No. 1:20-CV-08844 (S.D.N.Y. Oct. 22, 2020). 
 19. See generally Hunley v. Buzzfeed, Inc., 1:20-CV-08844-ALC, 2021 WL 4482101 (S.D.N.Y. Sept. 30, 
2021). 
 20. See generally Nicklen v. Sinclair Broad. Grp., Inc., 551 F. Supp. 3d 188 (S.D.N.Y. 2021).  
 21. See The 15 Biggest Social Media Sites and Apps [2021], DREAMGROW, https://www. 
dreamgrow.com/top-15-most-popular-social-networking-sites/ (Jan. 17, 2022) [https://perma.cc/VN49-YJAH] 
(noting the number of active users for each of the fifteen biggest social media sites and apps). 
 22. Bill Donahue, Embedding Social Media Suddenly Looks Risky for Websites, LAW360 (June 26, 2020, 
7:18 PM), https://www.law360.com/articles/1287260 [https://perma.cc/Z3LB-4H3E]. 
 23. See infra Subsection II.B.1. 
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media companies provide safeguards to limit embedded copyright infringement 
because fair use provides embedders only limited protection. 

II. BACKGROUND 

In 560 A.D., Saint Finnian lent Saint Columba a Psalter, a Vulgate version 
of Psalms.24 To show Saint Finnian gratitude for such consideration, Saint Co-
lumba copied it.25 Perhaps Saint Columba felt Saint Finnian would appreciate 
how he, Saint Columba, would no longer frequent Saint Finnian’s residence to 
ask for “that book.” But Saint Finnian felt differently.26 So differently, in fact, 
that the two settled an ownership dispute before King Diarmait Mac Cerbhaill.27 
King Cerbhaill ruled for Saint Finnian, uttering the words, “To every cow be-
longs her calf, therefore to every book belongs its copy.”28 

Today, King Cerbhaill rests peacefully knowing copyright law is ubiqui-
tous throughout the world,29 even if his ruling led to the Battle of Cúl Dreimhne 
and 3,000 deaths.30  

In the United States, copyright law protects original works of expression 
fixed in a tangible form of expression for a fixed period.31 Notably, our Founders 
considered copyright protection so vital that they granted Congress the power to 
legislate on copyright in the Constitution.32 Part II will explore the need for cop-
yright protection and the legislative history of United States copyright law.  This 
Part will conclude by discussing the growing debate surrounding copyright pro-
tections and embedded content and social media companies’ involvement. 

A. Copyright in the United States 

Copyrightable works in the United States include original sound record-
ings, literary, dramatic, musical, sculptural, graphic, architectural works, and au-
diovisual and pictorial works.33 Recalling Nicklen34 from Part I, Nicklen’s video 

 
 24. The Cathach / The Psalter of St Columba, ROYAL IRISH ACAD., https://www.ria.ie/cathach-psalter-st-
columba (last visited Oct. 23, 2022) [https://perma.cc/WQ98-J7BQ] . 
 25. Id. 
 26. See id. 
 27. Id. 
 28. Id. 
 29. International Copyright Basics, RIGHTSDIRECT, https://www.rightsdirect.com/international-copy-
right-basics/ (last visited Oct. 23, 2022) [https://perma.cc/6GRU-SYYZ] (noting the treaty signed by nearly 180 
countries at the Berne Convention established minimum standard of copyright protection). 
 30. Jonathan Bailey, Copyright in 561 AD, PLAGIARISMTODAY (July 24, 2009), https://www.plagiarismto-
day.com/2009/07/24/copyright-in-561-ad/https://www.plagiarismtoday.com/2009/07/24/copyright-in-561-ad/ 
[https://perma.cc/WKX4-R3DK]. 
 31. U.S. COPYRIGHT OFF., COPYRIGHT BASICS 1 (2021), https://www.copyright.gov/circs/circ01.pdf# 
page=2 [perma.cc/RNG3-G3UU] [hereinafter COPYRIGHT BASICS]. 
 32. U.S. CONST. art. I, § 8, cl. 8. (“The Congress shall have power . . . [t]o promote the Progress of Science 
and useful Arts, by securing for limited Times to Authors and Inventors the exclusive Right to their respective 
Writings and Discoveries.”). 
 33. See Copyright Basics, supra note 31, at 1. 
 34. See generally Nicklen v. Sinclair Broad. Grp., Inc., 551 F. Supp. 3d 188 (S.D.N.Y. 2021). 
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and Mittermeier’s photograph fall squarely within audiovisual35 and pictorial 
works,36 respectively.  

Copyright owners are granted exclusive rights to their work.37 Specifically, 
copyright owners may reproduce their copyrighted work (“reproduction right”) 
to prepare derivative works, to distribute copies, to perform the work publicly 
(“performance right”), and to display the work publicly (“display right”).38 Pro-
tection automatically exists from the moment any human author—using a mini-
mal degree of creativity39—captures the original work in a medium that can be 
“perceived, reproduced, or communicated” for more than a short time.40 An au-
thor need only show a single right was infringed to claim copyright infringe-
ment.41 

Why grant copyright? Indeed, if Saint Columba had his will imposed, such 
protection would be unwarranted because he believed those who have knowledge 
are obligated to spread it—copying included.42 Conversely, Professor Robert A. 
Kreiss explains that copyright law uses an incentive system to disseminate 
knowledge.43 Copyright law intends to “benefit the public by encouraging the 
production and dissemination of new copyrighted works,”44 and its basic purpose 
is “to advance learning and knowledge.”45 Thus, Saint Columba correctly 
thought knowledge transfer is vital, but wrongly believed unrestrained copying 
best achieved this goal;46 Saint Finnian would have little desire to write Psalters 
if each time he lent out his original, the borrower copied it.47 In short, knowledge 
transfer diminishes without copyright since authors would avoid exposing their 
work, or worse, avoid creating it.48 

There still is, however, the need to balance the public’s interests with the 
author’s commercialization of their work.49 If the author benefits from the work 
they created and the public is denied access, then the “public benefit” half of the 
 
 35. See 17 U.S.C. § 101 (“‘Audiovisual works’ are works that consist of a series of related images which 
are intrinsically intended to be shown by the use of machines, or devices such as projectors, viewers, or electronic 
equipment, together with accompanying sounds . . . .”). 
 36. See id. (“‘Pictorial, graphic, and sculptural works’ include . . . photographs . . . .”). 
 37. 17 U.S.C. § 106. 
 38. Definitions, COPYRIGHT.GOV, https://www.copyright.gov/help/faq/faq-definitions.html (last visited 
Oct. 23, 2022) [https://perma.cc/8NP4-BPUX]; see id. (listing the exclusive rights granted to a copyright holder). 
 39. Feist Publ’ns, Inc. v. Rural Tel. Serv. Co., 499 U.S. 340, 362 (1991) (noting that copyrightable expres-
sion requires a “modicum of creativity”). 
 40. See Copyright Basics, supra note 31, at 1. 
 41. 17 U.S.C. § 501(a). 
 42. Ruth Suehle, The Story of St. Columba: A Modern Copyright Battle in Sixth Century Ireland, 
OPENSOURCE.COM (June 9, 2011), https://opensource.com/law/11/6/story-st-columba-modern-copyright-battle-
sixth-century-ireland [https://perma.cc/7LZ8-JRJR]. 
 43. Robert A. Kreiss, Accessibility and Commercialization in Copyright Theory, 43 UCLA L. REV. 1, 4 
(1995). 
 44. Id. at 2. 
 45. Id. at 4. 
 46. See generally Suehle, supra note 42. 
 47. Kreiss, supra note 43, at 5 (“The potential to earn income from the commercialization of new works 
is the incentive that helps motivate authors to put in the long hours necessary to create those works.”). 
 48. Id. (same). 
 49. Id. 
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copyright equation50 suffers.51 Stated differently, copyright is a “triadic relation-
ship between the author, the work, and the public.”52  

A competing theory, the Lockean justification for copyright, only considers 
the first two elements in the above triadic relationship: the author and their 
work.53 Under the Lockean theory, an author’s exclusive rights to their work 
rests on the labor they exerted creating that work.54 Entitlement, if you will.55 
Professor Jeanne C. Fromer notes, however, that the dominant American theory 
of copyright law is utilitarian:56 copyright encourages authors to make “socially 
valuable works” to “mazimiz[e] social welfare.”57 

1. Legislative History 

To meet its constitutional duty to “promote the Progress of Science and 
useful Arts,”58 Congress has implemented five major copyright acts: the Copy-
right Act of 1790, the Copyright Act of 1831, the Copyright Act of 1870, the 
Copyright Act of 1909, and the Copyright Act of 1976.59 The Copyright Act of 
1790 established U.S. copyright with a term of fourteen years with a fourteen-
year renewal.60 It provided a limited monopoly to creators to incentivize original 
works while advancing “science and the useful arts’ through wide public access 
to works in the ‘public domain.”61 The Copyright Act of 1831 extended protec-
tion to twenty-eight years with a fourteen-year renewal.62 The Copyright Act of 
1909 extended the renewal up to twenty-eight years and broadened the scope of 
protected works, even though it recognized the challenge of balancing public 
interest with proprietor’s rights presented.63  

 
 50. Id. at 2 (“Copyright’s raison d’etre is to benefit the public by encouraging the production and dissem-
ination of new copyrighted works.” (emphasis added)). 
 51. Id. at 5 (noting the exchange is unfair because the public does not receive appropriate access to the 
author’s work). 
 52. Carys J. Craig, Locke, Labour and Limiting the Author’s Right: A Warning Against a Lockean Ap-
proach to Copyright Law, 28 QUEEN’S L.J. 1, 5 (2002). 
 53. Id. at 2. 
 54. Id. at 9. 
 55. Id. 
 56. Jeanne C. Fromer, An Information Theory of Copyright Law, 64 EMORY L.J. 71, 73 (2014); see also 
Feist Publ’ns, Inc. v. Rural Tel. Serv. Co., 499 U.S. 340, 349 (1991) (“The primary objective of copyright is not 
to reward the labor of authors, but ‘[t]o promote the Progress of Science and useful Arts.’”) (citations omitted). 
 57. Fromer, supra note 56, at 75. This compares similarly with Professor Kreiss’s view. Cf. Kreiss, supra 
note 43, at 2 (“Copyright’s raison d’etre is to benefit the public by encouraging the production and dissemination 
of new copyrighted works.”). 
 58. U.S. CONST. art. I, § 8, cl. 8. (“[T]he Congress shall have power . . . [t]o promote the Progress of 
Science and Useful Arts, by securing for limited Times to Authors and Inventors the exclusive Right to their 
respective Writings and Discoveries.”). 
 59. Copyright Timeline: A History of Copyright in the United States, ASS’N RSCH. LIBRS., 
https://www.arl.org/copyright-timeline/ (last visited Oct. 23, 2022) [https://perma.cc/28C2-WCAK]. 
 60. Id. 
 61. Id. (citations omitted). 
 62. Id. 
 63. Id. (“[I]t has been a serious and difficult task to combine the protection of the composer with the 
protection of the public . . . .” (quoting H.R. REP. NO. 60-2222, 60th Cong. at 7 (1909)). 
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The latest act, the Copyright Act of 1976 (“Copyright Act”), extended pro-
tection to the life of the author plus fifty years.64 It was enacted in response to 
technology developments and to meet international copyright law practices.65 

Notably, the loose terms of the Copyright Act may reflect Congress’s desire 
to grant broad copyright protection.66 It avoids imposing substantive limitation 
on copyright eligibility by including a nonexhaustive list of eligible copyright 
works,67 refusing to require the “original work[] of authorship” be creative,68 and 
providing protection immediately upon the creation and fixation69—in stark con-
trast with patents and federal trademarks.70 

With each Act, culminating in the most recent Copyright Act of 1976, au-
thors received new protections.71 The Copyright Act of 1976, however, codified 
the “fair use” doctrine.72 

2. Fair Use 

Fair use promotes freedom of expression by permitting the unlicensed use 
of copyright-protected works in certain circumstances.73 In this sense, fair use 
means what it says: if the copyrighted work was used fairly, there is no infringe-
ment.74 As provided in 17 U.S.C. § 107, the fair use doctrine includes four ele-
ments courts must consider: 

(1) the purpose and character of the use [of a copyrighted work], including 
whether such use is of a commercial nature or is for nonprofit educa-
tional purposes; 

(2) the nature of the copyrighted work; 
(3) the amount and substantiality of the portion used in relation to the cop-

yrighted work as a whole; and 
(4) the effect of the use upon the potential market for or value of the cop-

yrighted work.75  
Nonetheless, the Supreme Court stated that these factors are not exhaustive and 
merely “set forth general principles, the application of which requires judicial 
balancing.”76 This is in part due to fair use’s “judge-made origins.”77 Justice 

 
 64. Id.  
 65. Id.  
 66. Amy B. Cohen, Copyright Law and the Myth of Objectivity: The Idea-Expression Dichotomy and the 
Inevitability of Artistic Value Judgements, 66 IND. L.J. 175, 179 (1990). 
 67. Id. at 180. 
 68. Id. at 180 n.30. 
 69. Id. at 182; see also 17 U.S.C. § 302(a). 
 70. See Cohen, supra note 66, at 183. 
 71. See supra text accompanying notes 60–65. 
 72. See 17 U.S.C. § 107. 
 73. U.S. Copyright Office Fair Use Index, COPYRIGHT.GOV, https://www.copyright.gov/fair-use/more-
info.html (last visited Oct. 19, 2022) [perma.cc/5XXC-DQ7L]. 
 74. See 17 U.S.C. § 107. 
 75. Id. 
 76. Google LLC v. Oracle Am., Inc., 141 S. Ct. 1183, 1197 (2021). 
 77. Id. 
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Story first articulated fair use in Folsom v. Marsh,78 almost 100 years prior to its 
inclusion in the Copyright Act of 1976.79 Consequently, the Supreme Court 
noted that fair use’s “judge-made origins” illustrate that the concept is “flexible” 
and that it may “vary depending upon context.”80 The House Report preceding 
the Copyright Act of 1976’s passage supports this flexibility, explaining that 
courts should adapt fair use “to particular situations on a case-by-case basis” and 
in light of “rapid technological change.”81 

Driving fair use is the “necessary counterbalance to the copyright law’s 
goal of protecting creators’ work product” by fostering innovation through iter-
ation of others’ ideas.82 Its application can regulate copyright monopoly, which 
if unchecked, may harm the development of other products, but if unduly limited, 
may stifle incentive to produce copyrighted material.83 Thus, fair use promul-
gates copyright law’s goal “[t]o promote the Progress of Science and useful 
Arts,” serving “the welfare of the public” through new advancements.84 

A few examples from the Ninth and Second Circuits illustrate fair use in 
the digital age. In Kelly v. Arriba Soft Corp., the Ninth Circuit held that thumb-
nail images that appear in response to a search-engine image search do not in-
fringe copyright because use of the image is fair.85 The court reasoned that the 
original images served an artistic purpose,86 whereas the thumbnails were used 
in the search engine’s overall function to index and improve access to the inter-
net, thereby “transforming” its use.87 Additionally, the circuit court drew out a 
principle of public benefit,88 noting that the thumbnail images were used fairly, 
in part, because they “benefit[ed] the public by enhancing information-gathering 
techniques on the internet.”89 The Ninth Circuit reiterated its “public benefit” 
stance in Perfect 10, Inc. v. Amazon.com, Inc., reasoning that the Google search 
engine served the public interest and strongly supported fair use, even if it incor-
porated copyrighted thumbnail images.90 Additionally, the circuit court found 

 
 78. Folsom v. Marsh, 9 F. Cas. 342, 348 (C.C.D. Mass. 1841) (No. 4901) (“[W]e must often . . . look to 
the nature and objects of the selections made, the quantity and value of the materials used, and the degree in 
which the use may prejudice the sale, or diminish the profits, or supersede the objects, of the original work.”). 
 79. See 17 U.S.C. § 107. 
 80. Oracle, 141 S. Ct. at 1197. 
 81. See Oracle, 141 S. Ct. at 1198; see also H.R. REP. NO. 94-1476, at 65–66 (1976), reprinted in 1976 
U.S.C.C.A.N. 5659, 5679–80. 
 82. VHT, Inc. v. Zillow Grp., Inc., 918 F.3d 723, 739 (9th Cir. 2019) (emphasis added) (citations omitted). 
 83. Oracle, 141 S. Ct. at 1198. 
 84. Zillow, 918 F.3d at 739 (quoting Sony Corp. of Am. v. Universal City Studios, Inc., 464 U.S. 417, 429 
n.10 (1984)). 
 85. Kelly v. Arriba Soft Corp., 336 F.3d 811, 822 (9th Cir. 2003). 
 86. Id. at 818. In Kelly the search engine also displayed an embedded (i.e., in-line linked), full-resolution, 
image when a user clicked the thumbnail. Id. at 815–16. The court found this weighed against fair use, but only 
slightly. Id. at 818 (noting that because the use of the “images [were] not highly exploitative, the commercial 
nature of the use weighs only slightly against a finding of fair use”) (emphasis added). 
 87. Id. at 818–19. 
 88. Zillow, 918 F.3d at 741 (“Just as Campbell had drawn out the principle of transformation from the first 
statutory factor, we drew out the principle of public benefit.”). 
 89. Kelly, 336 F.3d at 820. 
 90. 508 F.3d 1146, 1166 (9th Cir. 2007).  
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that a “search engine [] ‘transforms the image,’ which might have been created 
for an ‘entertainment, aesthetic, or informative function,’ ‘into a pointer directing 
a user to a source of information.’”91 

Similarly, in Authors Guild v. Google, Inc., the Second Circuit used the 
concept of fair use to uphold a Google Books feature which directs users to a 
source of information.92 Specifically, the feature allows users to perform a full-
text search on copyright-protected books and read parts of a page.93 The circuit 
court found that this function provided a transformative use because it “iden-
tif[ies] books of interest to the searcher.”94 It also determined that the search 
function’s public benefit 95 supported a finding of fair use.96 

Recently, in Google LLC v. Oracle America, Inc., the Supreme Court held 
that Google’s use of Java API code was protected by fair use.97 The Court deter-
mined that Google took and transformed the Java API code “to expand the use 
and usefulness of Android-based smartphones” which “creat[ed] a new platform 
that could be readily used by programmers.”98 It also noted that Google used 
only 0.4% of the total Java source code99 and that Google’s software and Java 
could be understood as operating in two distinct markets.100 Additionally, the 
Court emphasized the benefit that Google’s use of Java API code provides the 
public, stating that if it ruled for Oracle it “would risk harm to the public” and 
interfere with “copyright’s basic creativity objectives.”101 Last, the Court em-
phasized that Google used only what it needed and nothing more.102 

These cases illustrate the significant protection fair use can provide defend-
ants.103 Still, fair use is not blanket protection: courts must, at the very least, 
analyze its four elements.104 For example, in VHT Inc. v. Zillow Group, Inc., the 
Ninth Circuit held that Zillow’s use of copyrighted photos was not fair, reasoning 
that Zillow’s full-sized copyrighted images served the same use as the original 
copyrighted photos.105 Ultimately, the circuit court concluded that “the nature of 
Zillow’s use, when integrated with the four factors, cuts against finding fair use 
by Zillow.”106 

 
 91. Zillow, 918 F.3d at 741 (quoting Perfect 10, 508 F.3d at 1165). 
 92. Authors Guild v. Google, Inc., 804 F.3d 202, 207–09, 216–17 (2d Cir. 2015). 
 93. Id. at 208–09. 
 94. Id. at 218. 
 95. Id. at 207 (noting that Google’s use of the search function “augments public knowledge by making 
available information about Plaintiffs’ books without providing the public with a substantial substitute”). 
 96. Id. at 219. 
 97. Google LLC v. Oracle Am., Inc., 141 S. Ct. 1183, 1209 (2021). 
 98. Id. at 1203. 
 99. Id. at 1205. 
 100. Id. at 1207. 
 101. Id. at 1208. 
 102. Id. at 1209 (noting Google took “only what was needed to allow users to put their accrued talents to 
work in a new and transformative program”). 
 103. In a lesser sense, they also show that Google is a poster child for escaping copyright infringement. 
 104. See 17 U.S.C. § 107. 
 105. VHT, Inc. v. Zillow Grp., Inc., 918 F.3d 723, 743 (9th Cir. 2019). 
 106. Id. at 744 (emphasis added). 
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B. Social Media, Copyright, & Embedded Content 

In a vacuum, social media is a cesspool for copyright violation: endless 
copyrightable work (i.e., content) can be shared.107 Indeed, if the work was not 
already protected by copyright before it was posted (i.e., uploaded to the social 
media platform), it becomes protected when posted.108 To avoid copyright lia-
bility, social media companies’ terms and conditions require users to give the 
companies a license to reproduce, distribute, perform, display users’ content, and 
create derivatives from users’ content.109 Stated differently, social media com-
panies need not invoke an affirmative defense, like fair use, to protect themselves 
from infringing their users’ copyrights because the users licensed away their ex-
clusive rights to the companies.110 

Social media platforms, however, commonly allow other providers (i.e., 
website owners) to embed social media posts within those providers’ 
webpages.111 And these providers use this feature liberally.112 Some social media 
platforms protect these providers from copyright infringement by requiring users 
to agree to terms and conditions that explicitly grant automatic sublicenses to 
third parties.113 When a social media platform does this, the content that is hosted 
on the social media platform but embedded on a third-party website poses no 
issue to the website—the sublicense agreement protects it.114 Conversely, em-
bedded content from social media platforms that did not require users to agree to 

 
 107. Dustin W. Stout, Social Media Statistics 2022: Top Networks by the Numbers, DUSTN.CO, https://dust-
instout.com/social-media-statistics/ (last visited Oct. 23, 2022) [https://perma.cc/GY9N-7WEK] (noting the 
prevalence of social media use by identifying usage statistics by social media company). 
 108. Laura A. Kees, Pause Before You Post–Copyright Issues in Social Media, NAT’L L. REV. (Nov. 24, 
2020), https://www.natlawreview.com/article/pause-you-post-copyright-issues-social-media [https://perma.cc/ 
XYG5-NXRT] (noting that protectable work posted on social media is protected by copyright since the work has 
become fixed). 
 109. See Peter Karalis, ANALYSIS: Big Social Media Has a Major Say Over User IP Rights, BLOOMBERG 
L. (Sept. 22, 2021, 4:00 AM), https://news.bloomberglaw.com/bloomberg-law-analysis/analysis-big-social-me-
dia-has-a-major-say-over-user-ip-rights [https://perma.cc/Q8NC-7HYA] (displaying a chart with social media 
user terms). 
 110. See, e.g., Hunley v. Instagram, LLC, No. 21-CV-03778-CRB, 2021 WL 4243385, at *1 (N.D. Cal. 
Sept. 17, 2021) (“The parties agree that Instagram is not a direct copyright infringer.”). 
 111. David H. Siegal, Using Links and Embedding Copyrighted Content on Social Media or Your Website, 
NAT’L L. REV. (Mar. 26, 2021), https://www.natlawreview.com/article/using-links-and-embedding-copyrighted-
content-social-media-or-your-website [perma.cc/7CMK-2W82]. 
 112. See Donahue, supra note 22 (“[D]igital media sites have used [embedding] tools liberally”); see also 
SAM, THE STATE OF SOCIAL EMBEDS 3, https://cdn.samdesk.io/static-content/The-State-of-Social-Embeds.pdf 
[https://perma.cc/RSV4-GMSD] (“23% of news articles contains social media embeds[.]”). 
 113. Kyle Jahner, Social Media Eyes Embeds as Court Mull Copyright Limits (2), BLOOMBERG L. (July 2, 
2020, 12:25 PM) https://www.bloomberglaw.com/bloomberglawnews/ip-law/XFR133GC000000?bna_news_f 
i%20lter=ip-law#jcite [https://perma.cc/P6NE-KCB8] (“Twitter and TikTok, for example, explicitly grant third-
parties copyright licenses to embed user posts.”). 
 114. See Marcus Chatterton, What’s Next for Embedded Tweet Copyright Case, LAW360 (Apr. 11, 2018, 
12:13 PM), https://www.law360.com/articles/1031994 [https://perma.cc/9ZSC-EJHL] (noting Twitter’s broad 
license language would severely de-risk the possibility a user could win a copyright infringement case if said 
user owned the copyrighted work they tweeted). 



FRIEDLAND.DOCX (DO NOT DELETE) 1/6/2023  1:08 PM 

No. 1] IT’S NOT FAIR 321 

an automatic sublicense agreement may be problematic.115 A similar issue arises 
if the website embedded content that was not protected by the social media plat-
forms’ terms and conditions because the owner of the original work never posted 
it.116 Consequently, the owner had not agreed to license away their rights for that 
particular image.117 This occurs when a user other than the copyright holder posts 
the copyright holder’s work.118 

Theoretically, websites that embed content from social media platforms 
that did not grant them a sublicense could argue that fair use protects them from 
copyright infringement.119 And following a 2018 decision120 by Judge Katherine 
B. Forest, defendants in the Southern District of New York did just that.121 But 
fair use is an affirmative defense to copyright infringement.122 A simpler defense 
would show that embedded content cannot infringe copyright to begin with. In 
2007, the Ninth Circuit offered defendants who embed content such a defense.123 
The defense is known as the “server test.”124 

1. The Server Test 

The “server test” holds that online displays of copyrighted work do not vi-
olate copyright law’s exclusive public display right unless a website possesses a 
copy of the underlying work.125 As explained in a district court opinion affirmed 
by the Ninth Circuit,126 to possess a copy of the underlying work requires “the 
act of serving content over the web—i.e., physically sending ones and zeroes 

 
 115. See, e.g., McGucken v. Newsweek LLC, 464 F. Supp. 3d 594, 603–04 (S.D.N.Y. 2020) (noting it was 
not clear that Instagram’s policies gave a third-party site an automatic license to repost a photographer’s copy-
righted image). Instagram would later clarify: “[w]hile our terms allow us to grant a sub-license, we do not grant 
one for our embeds API.” See Timothy B. Lee, Instagram Just Threw Users of Its Embed API Under the Bus, 
ARSTECHNICA (June 4, 2020, 4:32 PM), https://arstechnica.com/tech-policy/2020/06/instagram-just-threw-us-
ers-of-its-embedding-api-under-the-bus/ [https://perma.cc/KNF9-6QZF]. 
 116. See Chatterton, supra note 114 (noting that account holders who post infringed content cannot grant a 
license to content that they do not own). 
 117. Id. 
 118. See, e.g., Goldman v. Breitbart News Network LLC, 302 F. Supp. 3d 585, 586–87 (S.D.N.Y. 2018) 
(involving a photo embedded from Twitter but originally posted on Snapchat); see also Chatterton, supra note 
114 (noting that account holders who post infringed content cannot grant a license to content that they do not 
own). 
 119. See discussion supra Subsection II.A.2. 
 120. See Breitbart, 302 F. Supp. 3d at 592–93.  
 121. See discussion infra Subsection II.B.2. 
 122. See Nicklen v. Sinclair Broad. Grp., Inc., 551 F. Supp. 3d 188, 196 (S.D.N.Y. 2021) (“‘Fair Use’ of a 
copyrighted work is not copyright infringement . . . but the defendant bears the burden of showing that a use is 
fair.” (citations omitted)). 
 123. Perfect 10, Inc. v. Amazon.com, Inc., 508 F.3d 1146, 1160–61 (9th Cir. 2007) (noting Google in-line 
linked images [i.e., embeds] could not violate the display right since it did not display a copy of an image). 
 124. Id. at 1159 (“The district court referred to this test as the ‘server test.’”). 
 125. Jane C. Ginsburg & Luke Ali Budiardjo, Embedding Content or Interring Copyright: Does the Internet 
Need the “Server Rule”?, 42 COLUM. J.L. & ARTS 417, 417 (2019). Ginsburg and Budiardio note the server rule 
(i.e., server test), protects online displays and performances. This Note posits that the server test, as detailed by 
the Ninth Circuit, only protects online displays. See infra Subsection II.B.1.ii. 
 126. See Perfect 10, Inc. v. Amazon.com, Inc., 508 F.3d at 1159–60 (affirming the server test theory de-
scribed in Perfect 10 v. Google, Inc., 416 F. Supp. 2d 828, 843–45 (C.D. Cal. 2006)). 
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over the internet to the user’s browser.”127 But when a website embeds content, 
it does not host that content (i.e., the ones and zeros) on its servers.128 Instead, 
the embed code instructs a visitor’s web browser to show the content from the 
host website’s server without downloading it.129 Put differently, the website em-
bedding content acts as a “window” to the host website,130 rather than a glass 
cabinet that displays and stores content. 

In the Ninth Circuit’s view, embedded content cannot be a “copy”; there-
fore, embedded content cannot infringe the display right because the display right 
requires infringers to possess a copy of the underlying work.131 

i. The Ninth Circuit’s Reasoning 

To understand the Ninth Circuit’s view, it is necessary to examine the Cop-
yright Act’s language. The Ninth Circuit analyzes the interplay of § 106(5) (“the 
display right”)132 and three definitions detailed in § 101 (“to display,” “copies,” 
and “fixed”).133 The display right provides that the copyright owner “has the ex-
clusive right . . . in the case of literary, musical, dramatic, and choreographic 
works, pantomimes, and pictorial, graphic, or sculptural works, including the in-
dividual images of a motion picture or other audiovisual work, to display the 
copyrighted work publicly.”134 To display a work means “to show a copy of it, 
either directly or by means of a film, slide, television image, or any other device 
or process or, in the case of a motion picture or other audiovisual work, to show 
individual images nonsequentially.”135 Copies “are material objects . . . in which 
a work is fixed by any method now known or later developed, and from which 
the work can be perceived, reproduced, or otherwise communicated, either di-
rectly or with the aid of a machine or device.”136 And a work is “fixed” when 
“its embodiment in a copy or phonorecord, by or under the authority of the au-
thor, is sufficiently permanent or stable to permit it to be perceived, reproduced, 
or otherwise communicated for a period of more than transitory duration.”137 

The Ninth Circuit posited that a work could only be “fixed” if it is stored 
on a computer’s server.138 And for copyright law purposes, that stored image “is 

 
 127. Perfect 10, 416 F. Supp. 2d at 839 (describing the server test embraced by Google). 
 128. Moss, supra note 14. 
 129. Id.  
 130. Id. 
 131. Perfect 10, Inc. v. Amazon.com, Inc., 508 F.3d 1146, 1160–61 (9th Cir. 2007) (noting Google in-line 
linked images [i.e., embeds] could not violate the display right since it did not display a copy of an image). 
 132. See 17 U.S.C. § 106(5). 
 133. See id. § 101 (defining “to ‘display,’” “copies,” and how “[a] work is ‘fixed’”). 
 134. Id. § 106(5) (emphasis added). 
 135. Id. § 101 (defining “to ‘display’”) (emphasis added). 
 136. Id. (defining “copies”) (emphasis added). 
 137. Id. (defining how “[a] work is ‘fixed’”) (emphasis added). 
 138. Perfect 10, Inc. v. Amazon.com, Inc., 508 F.3d 1146, 1160 (9th Cir. 2007). 
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the ‘copy’ the display right references.”139 Subsequently, only the owner of the 
stored copy can show a “copy” for purposes of the display right.140  

For example, in Perfect 10 v. Amazon, the circuit court concluded that 
Google could not “display a copy of full-size infringing photographic images for 
purposes of the Copyright Act when Google [embedded them] . . . [b]ecause 
Google’s computers [did] not store the photographic images.”141 Thus, “Google 
[did] not have a copy of the images for purposes of the Copyright Act.”142 Here, 
Google was the potential infringer, but since it did not have any stored images of 
the alleged infringing photographs, the Ninth Circuit found that it could not dis-
play a copy of them under the Copyright Act’s language.143 The circuit court 
added that the instructions enabling Google to embed images were “not equiva-
lent to showing a copy.”144 

ii. Distinguishing the Display Right and the Performance Right 

Exclusive rights that require a “copy” are the reproduction right,145 the dis-
play right,146 and the distribution right.147 Adherence to the server test excuses 
content embedders from infringing display, distribution, and reproduction rights: 
embedders cannot infringe these rights if they do not host the embedded con-
tent.148 In cases involving embedded content, these rights are frequently al-
leged.149 

The display, reproduction, and distribution rights, however, are but three of 
six exclusive rights identified in § 106 of the Copyright Act.150 The performance 
right also protects a display of images, albeit a different display of images than 
the display right protects. 151 Under the performance right, to perform an audio-
visual work is “to show its images in any sequence or to make the sounds ac-
companying it audible.”152 Thus, “a performance . . . has a sequential, ongoing 
 
 139. Id. 
 140. Id. 
 141. Id.  
 142. Id. 
 143. Id. (“In sum, based on the plain language of the statute, a person displays a photographic image by 
using a computer to fill a computer screen with a copy of the photographic image fixed in the computer’s 
memory.”). 
 144. Id. at 1161. 
 145. 17 U.S.C. § 106(1) (“[T]o reproduce the copyrighted work in copies or phonorecords.” (emphasis 
added)). 
 146. Id. § 101 (“To ‘display’ a work means to show a copy of it . . . .” (emphasis added)). 
 147. Id. § 106(3) (“[T]o distribute copies . . . .” (emphasis added)). 
 148. See, e.g., Perfect 10, 508 F.3d at 1176.  
 149. See, e.g., Nicklen v. Sinclair Broad. Grp., Inc., 551 F. Supp. 3d 188, 193 (S.D.N.Y. 2021) (noting that 
Nicklen invoked his exclusive reproduction, distribution, and display rights); McGucken v. Newsweek, LLC, 
464 F. Supp. 3d 594, 599 (S.D.N.Y. 2020) (noting that McGucken invoked his exclusive reproduction and display 
right); Goldman v. Breitbart News Network, 302 F. Supp. 3d 585, 586 (S.D.N.Y. 2018) (noting that Goldman 
invoked his exclusive display right); Perfect 10, 508 F.3d at 1159 (noting that Perfect 10 invoked its exclusive 
display and distribution right). 
 150. See 17 U.S.C. § 106. 
 151. See id. § 106(4) (noting the right “to perform the copyrighted work publicly”). 
 152. See id. § 101 (defining “to ‘perform’”) (emphasis added). 
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character.”153 Conversely, the display right protects “individual images of . . . 
audiovisual work.”154 Therefore, infringers who illegally stream copyrighted 
content violate the copyright holder’s performance right.155 Similarly, infringers 
who show a copyrighted movie to the public violate the copyright holder’s per-
formance right.156 Alternatively, infringers who show an individual image, like 
a photograph, violate the copyright holder’s display—but not performance—
right.157 

Some confusion exists as to whether the distinction between a display-right 
infringement and a performance-right infringement is meaningful. One treatise 
notes that it is “immaterial whether an unauthorized showing of images from an 
audiovisual work is technically classified as a performance or as a display; it will 
still be an infringement.”158 But the Ninth Circuit, in reasoning that Google could 
not violate the display right because it did not possess a copy of the displayed 
image when applying the service test, amplifies why the distinction is critical.159 
The display right requires a “copy.”160 The performance right does not.161  

Indeed, the Ninth Circuit made no attempt to clarify if embedded content 
could violate a performance right.162 This was verified by the Northern District 
of California in Hunley v. Instagram, LLC, which explained that the Ninth Cir-
cuit did not consider the performance right in Perfect 10 v. Amazon.163 In distin-
guishing Hunley from the Supreme Court case American Broadcasting Cos., Inc. 
v. Aereo, Inc., Judge Charles R. Breyer stated that “Perfect 10 purported to 

 
 153. RAYMOND T. NIMMER, LAW OF COMPUTER TECHNOLOGY § 15:6, Westlaw (last updated June 2022). 
 154. See 17 U.S.C. § 106(5) (emphasis added). 
 155. See, e.g., Live Nation Motor Sports, Inc. v. Davis, No. 3:06-CV-276-L, 2007 WL 79311, at *4 (N.D. 
Tex. Jan. 9, 2007) (“[T]he court determines that the unauthorized ‘link’ to the live webcasts that [defendant] 
Davis provides on his website qualifies as a copied display or performance of [plaintiff] SFX’s copyrightable 
material.”); WPIX, Inc. v. ivi, Inc., 691 F.3d 275, 278 (2d Cir. 2012) (noting, in a case involving streaming 
plaintiffs’ copyrighted programming, that “it is undisputed that plaintiffs owned valid copyrights to the television 
programming that ivi publicly performed without plaintiffs’ consent” (emphasis added)); Disney Enters., Inc. v. 
VidAngel, Inc., 224 F. Supp. 3d 957, 970–71 (C.D. Cal. 2016); United States v. Am. Soc’y of Composers, Au-
thors & Publishers, 627 F.3d 64, 74 (2d Cir. 2010) (“The Internet Companies’ stream transmissions, which all 
parties agree constitute public performances . . . .”); see also 18 U.S.C. § 2319C (defining the term “digital trans-
mission service” to mean “a service that has the primary purpose of publicly performing works by digital trans-
mission” (emphasis added)). 
 156. See 17 U.S.C. § 106(4); see also Columbia Pictures Indus., Inc. v. Aveco, Inc., 800 F.2d 59, 64 (3d 
Cir. 1986) (concluding a movie store violated the public performance right when it rented rooms to members of 
the public to view copyrighted movies); Public Performance Rights Overview, BENTLEY UNIV. LIBR. (June 29, 
2022, 3:30 PM), https://libguides.bentley.edu/filmandTV/ppr [https://perma.cc/2S6E-CE6K] (explaining a pub-
lic performance right is required to screen a movie to the public).   
 157. See 17 U.S.C. § 106(4)–(5).  
 158. HOWARD B. ABRAMS & TYLER T. OCHOA, THE LAW OF COPYRIGHT § 5:195, Westlaw (last updated 
Oct. 2021). 
 159. Perfect 10, Inc. v. Amazon.com, Inc., 508 F.3d 1146, 1160 (9th Cir. 2007). 
 160. 17 U.S.C. § 101 (defining “to ‘display’”). 
 161. See id. § 101 (defining “to perform”); 17 U.S.C. § 106(4). 
 162. See Perfect 10, 508 F.3d at 1159–63. 
 163. Hunley v. Instagram, LLC, No. 21-CV-03778-CRB, 2021 WL 4243385, at *3 (N.D. Cal. Sept. 17, 
2021). 
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interpret the statutory display right’s ‘plain language[,]’. . . [whereas] Aereo ad-
dressed different statutory language, relevant to the performance right . . . .”164 

Prior to Hunley and following Perfect 10, the Central District of California 
heard two copyright infringement cases involving embedded videos.165 Signifi-
cantly, neither defendant argued that the server test protected them from copy-
right infringement.166 In New Show Studios, LLC v. Needle, the defendant argued 
that there was no evidence the plaintiff was entitled to remedy for copyright, and 
the court agreed.167 In Rumble, Inc. v. Daily Mail, the defendants did not argue 
against the plaintiff’s copyright infringement claim, moving to dismiss only the 
plaintiff’s other three claims.168 Thus, in each case, the court failed to resolve 
whether the server test extended to embedded videos. Nor did the defendants 
think to argue it.169 Rumble, for its part, was eventually settled.170 

Conversely, the Seventh Circuit did consider whether embedded videos di-
rectly infringed the performance right in Flava Works, Inc. v. Gunter.171 In Flava 
Works, the website myVidster was embedding videos produced by Flava Works 
that were hosted on websites charging users a fee to access them.172 Judge Posner 
identified the performance right as a potential issue,173 but he did not answer 
whether myVidster violated it.174 Judge Posner explained that Flava Works 
failed to argue performance-right infringement in its motion for preliminary re-
lief.175 Notably, he only considered whether the videos infringed the perfor-
mance right; he did not question whether the videos infringed the display right.176 

Does the server test protect embedded videos? Judge Breyer held that it 
does.177 And Nicklen interpreted the server test similarly.178 But each court failed 
to address whether the server test protects embedded videos from the 

 
 164. Id. (emphasis added). 
 165. See Rumble, Inc. v. Daily Mail, 459 F. Supp. 3d 1294, 1297 (C.D. Cal. 2020); New Show Studios, 
LLC v. Needle, No. 2:14-CV-01250-CAS(MRWx), 2016 WL 5213903, at *2, *7 (C.D. Cal. Sept. 20, 2016). 
 166. See Rumble, 459 F. Supp. 3d at 1297 (“[Plaintiff] . . . asserts four claims for (1) willful copyright 
infringement, (2) breach of contract, (3) trade libel, and (4) intentional interference with prospective business 
advantage. . . . [Defendant] contends that the latter three claims fail as a matter of law.”) (emphasis added); New 
Show Studios, 2016 WL 5213903, at *7. 
 167. New Show Studios, 2016 WL 5213903, at *7–9. 
 168. See Rumble, 459 F. Supp. 3d at 1297. 
 169. This is especially meaningful in Rumble, where defendants made no attempt to dismiss the copyright 
claim. See id. 
 170. Order Dismissing Action on Stipulation (Notice of Settlement) at 1, Rumble, Inc. v. Daily Mail, No. 
2:19-CV-08420-CJC-E, 2021 U.S. Dist. LEXIS 47596 (C.D. Cal. Mar. 12, 2021).  
 171. Flava Works, Inc. v. Gunter, 689 F.3d 754, 756, 760 (7th Cir. 2012) (“So far we’ve been discussing 
infringement just by copying, and we can’t stop there. For remember that the Copyright Act also makes it unlaw-
ful ‘to perform the copyrighted work publicly[]’ . . . .” (citing 17 U.S.C. § 106(4))). 
 172. Id. at 759–60. 
 173. Id. at 760–62. 
 174. Id. at 763. 
 175. Id.  
 176. See generally id. (making no mention of the display right). 
 177. See discussion infra Subsection II.B.1.iii. 
 178. Nicklen v. Sinclair Broad. Grp., Inc., 551 F. Supp. 3d 188, 195–96 (S.D.N.Y. 2021) (“Under the server 
rule, a photographer who promotes his work on Instagram or a filmmaker who posts her short film on YouTube 
surrenders control over how, when, and by whom their work is subsequently shown . . . .”) (emphasis added). 
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performance right; each court addressed only if the server test protects embedded 
videos from the display right.179 

Likewise, at least two articles examining the server test do not distinguish 
the display right from the performance right.180 This Note suggests there is rea-
son to distinguish them, since the performance right—which the server test does 
not consider—might extend to embedded videos.181 

iii. Recent Server Test Application 

In September 2021, Judge Breyer applied the server test to the facts of Hun-
ley v. Instagram, LLC.182 In Hunley, the plaintiffs asserted that Instagram was 
liable for secondary copyright infringement because Instagram’s embedding tool 
enabled third-party websites to display copyrighted photos and videos.183 When 
dismissing the complaint,184 Judge Breyer ruled that Instagram could not be lia-
ble for secondary infringement because there was not direct infringement.185 Ap-
plying the server test, he explained that “third parties do not violate Instagram 
users’ exclusive display rights . . . [b]ecause they do not store the images and 
videos.”186 Thus, “they do not ‘fix’ the copyrighted work in any ‘tangible me-
dium of expression[,]’ [and]. . .[t]herefore, when the embed the images and vid-
eos, they do not display ‘copies’ of the copyrighted work.”187 The decision fol-
lowed a 2021 Ninth Circuit decision affirming the server test.188 Thus, the server 
test remains active in the Ninth Circuit. 

 
 179. See id. at 194 (“The Sinclair Defendants nevertheless insist that embedding is not display and ask the 
Court to adopt the Ninth Circuit’s ‘server rule.’”) (emphasis added); see discussion infra Subsection II.B.1.iii.  
 180. See, e.g., Ginsburg & Budiardjo, supra note 125, at 417 (noting that the server test protects display 
and performance rights). Interestingly, Professor Ginsburg and Mr. Budiardio posit that sharing social media 
content could be a retransmission, a process protected by the performance right. See id. at 444. Thus, if the server 
test was meant only to shield display right infringement, as this Note suggests, it seems even they might agree 
that plaintiffs could circumvent the server test by arguing embedded content is a “retransmission” that infringes 
their performance—and not display—right. See also John Blevins, Uncertainty As Enforcement Mechanism: The 
New Expansion of Secondary Copyright Liability to Internet Platforms, 34 CARDOZO L. REV. 1821, 1854 (2013) 
(reasoning that “[o]ne implication of the server test is that embedding third-party video (e.g., embedding 
YouTube clips on blogs) does not directly infringe” without explaining why the server test implicates the display 
and performance rights, nor, in the alternative, arguing that YouTube videos are displays and not performances). 
 181. See supra notes 162–76 and accompanying text. 
 182. See Hunley v. Instagram, LLC, No. 21-CV-03778-CRB, 2021 WL 4243385, at *2–3 (N.D. Cal. Sept. 
17, 2021); see also Hunley v. Instagram, LLC, No. 21-CV-03778-CRB, 2022 WL 298570, at *2 (N.D. Cal. Feb. 
1, 2022) (dismissing Hunley’s amended complaint arguing Perfect 10 was wrongly decided). An appeal has been 
filed by the plaintiffs. Hunley, 2022 WL 298570, appeal docketed, No. 22-15293 (9th Cir. 2022). 
 183. Specifically, the plaintiffs argued that Instagram “enable[d] third-party websites to display copyrighted 
photos or videos posted to an Instagram account” by offering an embedding tool. See Hunley, 2021 WL 4243385, 
at *1. 
 184. Id. at *3. 
 185. Id. at *1–2. 
 186. Id. at *2 (emphasis added). 
 187. Id.  
 188. Bell v. Wilmott Storage Servs., LLC, 12 F.4th 1065, 1072–73 (9th Cir. 2021). 
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2. The Incorporation Test Strikes Back 

In Perfect 10 v. Google, Inc., the 2006 district court case predating Perfect 
10 v. Amazon, the plaintiff argued an “incorporation test” should govern online 
displays.189 The plaintiff, Perfect 10, Inc. (“P10”), argued that the exclusive “dis-
play” right meant as it sounds: if the website shows it, it displays it.190 The court 
described P10’s definition of “display” as “incorporating content into a webpage 
that is then pulled up by the browser.”191 It rejected the argument, as would the 
Ninth Circuit, in favor of the server test.192 

For almost a decade, no district court challenged the server test.193 The Sev-
enth Circuit adopted it for contributory infringement, but it did not discuss direct 
infringement; a second Southern District of New York court mentioned its exist-
ence, but it did not use the server test’s reasoning in its holding; and in 2017, the 
Northern District of Texas rejected it.194 Additionally, the district court decision 
that the Seventh Circuit reviewed in certiorari opined against it.195 

In Goldman v. Breitbart, the plaintiff alleged that the defendants—online 
news outlets and blogs—infringed his right to display his copyrighted Tom 
Brady photo when the outlet and blogs embedded it from Twitter.196 The district 
court refused to dismiss the claim by applying the server test,197 interpreting the 
display right as meaning a “display” of an image without regard to a “copy” of 
the image,198 aligning with the “incorporation” theory.199 Reading the plain lan-
guage of the copyright statute’s definition of “display”—namely, “to transmit . . . 
a . . . display of the work . . . by means of any device or process,”200—the court 
found the statute was “plainly drafted with the intent to sweep broadly.”201 Not-
ing that the legislative history supported its conclusion, the court added that the 
Copyright Act’s authors intended to include “each and every method by which 
images . . . comprising a display are picked up and conveyed.”202 The district 
 
 189. 416 F. Supp. 2d 828, 839–40 (C.D. Cal. 2006), aff’d in part, rev’d in part sub nom; Perfect 10, Inc. v. 
Amazon.com, Inc., 508 F.3d 1146, 1177 (9th Cir. 2007). 
 190. Perfect 10, 416 F. Supp. 2d at 839. 
 191. Id. 
 192. See discussion supra Subsection II.B.1. 
 193. See, e.g., Goldman v. Breitbart News Network, 302 F. Supp. 3d 585, 590–92 (S.D.N.Y. 2018) (sum-
marizing cases and noting that the court in The Leader’s Institute, LLC v. Jackson, No. 3:14-CV-3572-B, 2017 
WL 5629514, at *11 (N.D. Tex. Nov. 22, 2017) rejected the server test). 
 194. See id. at 591–92 (first citing Flava Works, Inc. v. Gunter, 689 F.3d 754 (7th Cir. 2012); then citing 
Capital Records, LLC v. ReDigi Inc., 934 F. Supp. 2d 640 (S.D.N.Y. 2013); and then citing The Leader’s Inst., 
LLC, v. Jackson, No. 3:14-CV-3572-B, 2017 WL 5629514). 
 195. Flava Works, Inc. v. Gunter, No. 10 C 6517, 2011 WL 3876910, at *4 (N.D. Ill. Sept. 1, 2011) (“To 
the extent that Perfect 10 can be read to stand for the proposition that inline linking can never cause a display of 
images or videos that would give rise to a claim of direct copyright infringement, we respectfully disagree.”), 
rev’d, 689 F.3d 754 (7th Cir. 2012).  
 196. Breitbart, 302 F. Supp. 3d at 586–87. 
 197. Id. at 596. 
 198. Id. at 594. 
 199. See discussion supra Subsection II.B.2. 
 200. 17 U.S.C. § 101 (defining the phrase to “perform or display a work ‘publicly’”). 
 201. Breitbart, 302 F. Supp. 3d at 593. 
 202. Id. at 594 (quoting H.R. REP. 94-1476, 64, 70 (1976)).  
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court in Breitbart further limited Perfect 10 to its facts, emphasizing that Google 
in Perfect 10 used embedded images manifestly different from how the online 
news outlets used embedded images in Breitbart.203  

Lastly, the district court in Breitbart found the reasoning of a Supreme 
Court case, American Broadcasting Cos., Inc. v. Aereo, Inc.,204 particularly rel-
evant to its decision.205 In Aereo, the Supreme Court ruled that Aereo, Inc. vio-
lated the Copyright Act because its activities were “substantially similar” to ac-
tivities by companies who infringed on copyright under the 1976 Copyright 
Act.206 The Court reasoned, “[w]e do not see how this single difference, invisible 
to subscriber and broadcaster alike, could transform [the] system . . . .” 207 The 
Breitbart court posited that this meant “mere technical distinction invisible to the 
user should not be the lynchpin on which copyright liability lies . . . .”208 

On July 30, 2021, a second Southern District Court of New York court re-
jected the server test.209 It determined that the defendant’s act of embedding 
“[fell] squarely within the display right.”210 In Nicklen, the defendant Sinclair 
embedded plaintiff Paul Nicklen’s copyrighted video into its website and its af-
filiate websites using an Instagram or Facebook API.211 Paul Nicklen sued for 
copyright infringement, arguing, in part, that Sinclair violated Nicklen’s display 
right.212 The court agreed.213  

In rejecting the server test, the court—like the district court in Breitbart—
reviewed the text and legislative history of the Copyright Act214 and limited Per-
fect 10 to its facts.215 Nicklen adds one critical addition to the Breitbart district  
court’s analysis: the word “copy” as used in the definition of “display” refers to 
any “copy.”216 To illustrate the significance of this point, note that the definition 
of “display” as defined in § 101 of the Copyright Act provides that “[t]o ‘display’ 
a work means to show a copy of it . . . .”217 The Nicklen court emphasized this 
need not mean the embedded image was itself a copy, but rather that it showed a 
copy (i.e., the copy fixed to the social media platform’s server).218 In the words 
of the court, “an infringer displays a work by showing ‘a copy’ of the work—not 
the first copy, or the only copy, but any copy of the work.”219 The court supple-
mented its textual analysis by arguing the display right’s broad language 
 
 203. Id. at 596. 
 204. Am. Broad. Cos. v. Aereo, Inc., 573 U.S. 431 (2014). 
 205. Breitbart, 302 F. Supp. 3d at 594–95. 
 206. Aereo, 573 U.S. at 442 (emphasis added).  
 207. Id. at 444. 
 208. Breitbart, 302 F. Supp. 3d at 595. 
 209. See Nicklen v. Sinclair Broad. Grp., Inc., 551 F. Supp. 3d 188, 195 (S.D.N.Y. 2021). 
 210. See id. at 194. 
 211. Id. at 192. 
 212. Id. at 193. Nicklen did not argue a performance right infringement. Id. 
 213. Id. at 196. 
 214. Id. at 195. 
 215. Id.  
 216. Id. at 194.  
 217. 17 U.S.C. § 101 (emphasis added) (defining the word “display”). 
 218. Nicklen, 551 F. Supp. 3d at 194.  
 219. Id. (quoting 17 U.S.C. § 101).  
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illustrates it is technology-neutral, unconcerned with “how a work is shown, but 
that a work is shown.”220  

After rejecting the server test, the court turned to Sinclair’s fair use de-
fense.221 It found that Sinclair did not prove fair use on the basis of its pleadings 
and that the analysis would be bolstered by a better developed factual record.222 
Soon after, the parties agreed to dismiss the case.223 

3. The Emergence of the Fair Use Defense in the Southern District of  
New York 

In rejecting the server test, the Breitbart court did two things. First, it ex-
panded plaintiffs’ ability to seek relief in the Southern District of New York for 
embedded copyright claims.224 Second, it warned that defendants should invoke 
alternative defenses.225 Notably, the court hinted at a particular defense: fair 
use.226 It stated, “there is . . . a very serious and strong fair use defense . . . .”227 

Since Breitbart, several Southern District of New York courts have heard 
cases involving embedded content.228 Most of these courts have responded to 
fair use defenses.229 Part III will address fair use’s proficiency in protecting con-
tent embedders from copyright infringement. 

III. ANALYSIS 

The server test has sheltered digital media companies since its inception in 
2007.230 But recent Southern District of New York holdings rebut the notion that 
the technological process of embedding shields companies from copyright in-
fringement.231 In response, Southern District of New York defendants have in-
voked fair use as the primary means to defend embedded copyright infringement 
claims.232 Part III discusses why courts should rebut the server test. It also ad-
dresses how fair use applies to embedded copyright. This Part first discusses how 
 
 220. Id. 
 221. Id. at 196. 
 222. Id. at 199. 
 223. Stipulation of Dismissal with Prejudice, Nicklen v. Sinclair Broad. Grp., Inc., No. 20-CV-10300-JSR 
(S.D.N.Y. Oct. 12, 2021). 
 224. See Goldman v. Breitbart News Network, 302 F. Supp. 3d 585, 590–94 (S.D.N.Y. 2018). By rejecting 
the server test, plaintiffs are not automatically barred from claiming defendants’ infringed their display right. 
 225. Id. at 596. 
 226. Id.  
 227. Id. 
 228. See Hunley v. Buzzfeed, Inc., 1:20-CV-08844-ALC, 2021 WL 4482101, at *1 (S.D.N.Y. Sept. 30, 
2021); Nicklen v. Sinclair Broad. Grp., Inc., 551 F. Supp. 3d 188, 192 (S.D.N.Y. 2021); Boesen v. United Publ’ns, 
Ltd., 20-CV-1552 (ARR) (SIL), 2020 WL 6393010, at *1–2 (S.D.N.Y. Nov. 2, 2020); Walsh v. Townsquare 
Media, Inc., 464 F. Supp. 3d 570, 577 (S.D.N.Y. 2020); McGucken v. Newsweek LLC, 464 F. Supp. 3d 594, 
600 (S.D.N.Y. 2020); Sinclair v. Ziff Davis, LLC, 454 F. Supp. 3d 342, 343 (S.D.N.Y. 2020). 
 229. See Hunley, 2021 WL 4482101, at *2–4; Nicklen, 551 F. Supp. 3d at 196–99; Boesen, 2020 WL 
6393010, at *3–6; Walsh, 464 F. Supp. 3d at 579–86; McGucken, 464 F. Supp. 3d at 604–09. 
 230. See discussion supra Subsection II.B.2. 
 231. See, e.g., Nicklen, 551 F. Supp. 3d at 196; Breitbart, 302 F. Supp. 3d at 596. 
 232. See discussion supra Subsection II.B.3. 
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the server test yields untenable results. Next, it discusses how recent Supreme 
Court decisions and the history of the Copyright Act illustrate that technological 
process should not limit direct copyright infringement. Part III concludes by ad-
dressing how fair use applies to embedded-copyright cases by reviewing Su-
preme Court and Southern District of New York case law. 

A. The End of the Server Test 

The server test’s dominance may be waning. As argued in Nicklen and 
Brietbart before it, copyright’s exclusive right to display might not rest on which 
server hosts the content.233 The Supreme Court has not addressed this issue.234 
But two recent cases written by Justice Stephen Breyer, American Broadcasting 
Cos., Inc. v. Aereo, Inc. and Google LLC v. Oracle America, Inc., may indicate 
that the incorporation test is more proper.235 Additionally, the Copyright Act of 
1976 overturned two Supreme Court copyright decisions that advocated strict 
adherence to the previous copyright act’s statutory language,236 suggesting that 
courts should not let a technological gimmick, like embedding,237 avoid direct 
copyright infringement because it fails to match the Copyright Act’s text.238 But 
first it is necessary to illustrate that the server test itself yields untenable results. 

1. Server Test Anomalies 

The server test’s application yields two anomalies. First, it conflates the 
reproduction right with the display right. Second, it protects display-right in-
fringement but not performance-right infringement. 

i. Conflating the Reproduction Right and the Display Right 

The server test commingles two exclusive rights: the reproduction right and 
the display right. The reproduction right provides that copyright owners have the 
exclusive right to “reproduce the copyrighted work in copies or 
phonorecords.”239 The display right provides that copyright owners have the ex-
clusive right “to display [their] copyrighted work publicly.”240 The server test 
posits that websites embedding content must first store it on the website’s server 
to infringe the display right.241 This requires the website to “reproduce” a copy 

 
 233. See Nicklen, 551 F. Supp. 3d at 15–96; Breitbart, 302 F. Supp. 3d at 596. 
 234. Perfect 10, Inc. v. Google, Inc., 653 F.3d 976 (9th Cir. 2011), cert. denied, Perfect 10, Inc. v. Google, 
Inc., 565 U.S. 1245 (2012). 
 235. See infra Subsections III.A.2.ii, iii. 
 236. See generally Fortnightly Corp. v. United Artists Television, Inc., 392 U.S. 390 (1968); Teleprompter 
Corp. v. Columbia Broad. Sys. Inc., 415 U.S. 394 (1974). 
 237. See supra Subsection II.B.1 (defining “embedding”); see also Breitbart, 302 F. Supp. 3d at 595 (char-
acterizing embedding as a “mere technological distinction”). 
 238. See infra Subsection III.A.3. 
 239. 17 U.S.C. § 106(1). 
 240. Id. § 106(5). 
 241. See discussion supra Subsection II.B.1. 
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of the content on its servers.242 But if the website reproduces a copy, it neces-
sarily implicates the reproduction right.243 Thus, the server test renders the dis-
play right superfluous: to infringe the display right, the website must first infringe 
the reproduction right. Professor Ginsburg and Mr. Budiardjo artfully describe 
this anomaly as “converting the display right into an atrophied appendage of the 
reproduction right”;244 the Breitbart court and the Nicklen court agree.245 Im-
portantly, this “atrophied appendage” ignores “Congress’s endeavor to ensure 
that the full ‘bundle’ of exclusive rights will address evolving modes of exploi-
tation of works.”246 Conversely, interpreting the display right to permit infringe-
ment without necessarily implicating the reproduction right expands copyright 
holders “bundle of exclusive rights.”247 

The Ninth Circuit responds that “[n]othing in the Copyright Act prevents 
the various rights protected in section 106 from overlapping.”248 Nonetheless, its 
view upsets the textual canon against surplusage.249 

ii. The Display/Performance Paradox 

A second, and perhaps more striking, result of the server test is how it di-
chotomizes copyrighted audiovisual and pictorial work. The performance right, 
among other things, protects “images in any sequence.”250 This includes stream-
ing and audiovisual work.251 The display right, among other things, protects in-
dividual images.252 This includes pictures.253 The server test, however, asserts 
only that embedded content cannot infringe the display right.254 To formulate the 
server test, the Ninth Circuit uses a statutory analysis that hinges on the word 
“copy” within the definition “to display.”255 Conversely, the word “copy” is not 

 
 242. Id.  
 243. See 17 U.S.C. § 106(1). 
 244. Ginsburg & Budiardjo, supra note 125, at 430. 
 245. Nicklen v. Sinclair Broad. Grp., Inc., 551 F. Supp. 3d 188, 195 (S.D.N.Y. 2021) (“The Ninth Circuit’s 
approach . . . makes the display right merely a subset of the reproduction right.”); Goldman v. Breitbart News 
Network, 302 F. Supp. 3d 585, 595 (S.D.N.Y. 2018) (“[The Ninth Circuit] stated that its holding did not ‘erro-
neously collapse the display right . . . into the reproduction right[,]’ . . . [b]ut indeed, that appears to be exactly 
what was done.”). 
 246. Ginsburg & Budiardjo, supra note 125, at 430. 
 247. Id.  
 248. Perfect 10, Inc. v. Amazon.com, Inc., 508 F.3d 1146, 1161 (9th Cir. 2007). 
 249. See Me. Cmty. Health Options v. United States, 140 S. Ct. 1308, 1323 (2020) (“The [Supreme] 
Court . . . hesitates ‘to adopt an interpretation of a congressional enactment which renders superfluous another 
portion of that same law.’” (citations omitted)). 
 250. See 17 U.S.C. § 101 (defining “to ‘perform’). 
 251. See supra Subsection II.B.1.ii. 
 252. See 17 U.S.C. § 106(5). 
 253. See id. 
 254. See supra Subsection II.B.1.ii. 
 255. See supra Subsection II.B.1.ii. Notably, Perfect 10 v. Amazon did not require the court to decide if the 
server test shielded performance infringement. The claim involved individual images, and Perfect 10 asserted 
only that Google infringed its display and distribution rights. See Perfect 10, Inc. v. Amazon.com, Inc., 508 F.3d 
1146, 1159 (9th Cir. 2007). To date, the Ninth Circuit has not clarified if the server test shields performance 
infringement. See supra Subsection II.B.1.ii. 
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associated with the performance right.256 Thus, a copyright owner, under the pur-
view of the server test, could sue under the performance right but not under the 
display right.257 Stated differently, a copyright owner, under the purview of the 
server test, could allege an embedded audiovisual work infringed his rights but 
could not allege an embedded photograph infringed his rights. 

Nothing suggests that audiovisual works—namely, “works that consist of 
a series of related images”258—should receive preferential copyright protection 
to images shown individually.259 Indeed, the Copyright Act asserts additional 
copyright explanations and limitations in specific-use cases.260 But none of these 
explanations or limitations exist in the instant case of embedded content.261 After 
all, copyright serves to “promote the Progress of Science and useful Arts,” not to 
promote one body of “science” or “art” over another.262 Congress may legislate 
otherwise,263 but as it stands, the Copyright Act does not rank works of author-
ship.264 Thus, to assert that an audiovisual work should receive more protection 
than a picture in the same-use case (i.e., embedding) unduly suggests that courts 
should “rank” audiovisual works above pictures, thereby affording audiovisual 
works greater protection than pictures. Using statutory interpretation to yield this 
result—without identifying why Congress intended this result265—seems con-
trary to the neutral language of the Constitution and Copyright Act, neither of 
which rank which works of authorship should be protected most.266 

2. Justice Stephen Breyer’s Court: Recent Supreme Court Copyright Cases 

In addition to server test anomalies, two recent Supreme Court cases writ-
ten by Justice Stephen Breyer indicate that the incorporation test might be more 
proper.267 Each case suggests that technological process should not limit direct 
copyright infringement and that fair use is a proper method to evaluate infringe-
ment in such cases.268 

 
 256. See 17 U.S.C. § 101 (defining “to ‘perform’” and “to perform . . . ‘publicly’” ); 17 U.S.C. § 106(4). 
 257. See supra Subsection II.B.1.ii. 
 258. 17 U.S.C. § 101 (defining “audiovisual works”). 
 259. See id. § 102(a) (listing, but not ranking, works of authorship). 
 260. See id. §§ 107–122. 
 261. See id.  
 262. U.S. CONST. art. I, § 8, cl. 8. 
 263. Id. (proffering Congress the power to regulate copyright). For example, a defendant might argue a 
copyrighted work deserves less protection under fair use. See supra Subsection II.A.2. 
 264. See 17 U.S.C. § 102(a) (listing, but not ranking, works of authorship). 
 265. See supra Subsection II.B.1.i. 
 266. See U.S. CONST. art. I, § 8, cl. 8; 17 U.S.C. § 102(a) (listing, but not ranking, works of authorship). 
 267. See Google LLC v. Oracle Am., Inc., 141 S. Ct. 1183, 1190 (2021); Am. Broad. Cos., Inc. v. Aereo, 
Inc., 573 U.S. 431, 435–36 (2014).   
 268. See Oracle, 141 S. Ct. at 1190; Aereo, 573 U.S. at 435–36.   
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i. American Broadcasting Cos., Inc. v. Aereo, Inc. 

In Aereo, the Court found that defendant Aereo, Inc. (“Aereo”) violated the 
performance right.269 Aereo sold subscribers a service that let them watch tele-
vision programs over the internet (almost) simultaneously to their over-the-air 
broadcast.270 They were sued by television producers, marketers, distributors, 
and broadcasters who owned copyright to the programs Aereo streamed.271 The 
Court acknowledged that “[c]onsidered alone, the language of the [Copyright] 
Act does not clearly indicate when an entity ‘perform[s]’ (or ‘transmit[s]’) and 
when it merely supplies equipment that allows others to do so.”272 Stated differ-
ently, if Aereo merely supplied equipment that allowed others to perform, Aereo 
did not directly infringe copyright.273 Nonetheless, the Court found Aereo guilty 
of direct infringement.274 

Importantly, Aereo’s streaming technology included a “gimmick” that dis-
tinguished it from similar cable system activities that indeed infringe copyright: 
its system “remain[ed] inert until a subscriber indicate[d] that she want[ed] to 
watch a program.”275  Alternatively, a cable system sends “continuous program-
ming to each subscriber’s television set.” 276 Justice Scalia, writing in dissent, 
found this fact dispositive and distinguished the two.277 But the majority disa-
greed.278 

The Court found this small technological difference between Aereo and 
similar cable companies inconsequential.279 In no uncertain terms, the Court 
noted, “this difference means nothing to the subscriber. It means nothing to the 
broadcaster. We do not see how this single difference, invisible to subscriber and 
broadcaster alike, could transform a system that is for all practical purposes a 
traditional cable system into [something else].”280 Indeed, the server test invokes 
the display right, and Aereo invoked the performance right.281 And further, the 
Court held against Aereo in large part due to its “overwhelming likeness to the 
cable companies targeted by the 1976 amendments.”282 Nonetheless, Judge 

 
 269. Aereo, 573 U.S. at 435–36. 
 270. Id. at 436. 
 271. Id. at 437. 
 272. Id. at 438–39. 
 273. See, e.g., Hunley v. Instagram, LLC, No. 21-CV-03778-CRB, 2022 WL 298570, at *1 (N.D. Cal. Feb. 
1, 2022) (noting that Instagram could not be secondarily liable because the content embedders did not directly 
infringe). 
 274. Aereo, 573 U.S. at 435–36. 
 275. Id. at 443. 
 276. Id. 
 277. Id. 
 278. Id. (“In our view, however, the dissent’s copy shop argument, in whatever form, makes too much out 
of too little.”). 
 279. Id. at 443–44. 
 280. Id. at 444. 
 281. See supra Subsections II.B.1.i, ii. 
 282. See Aereo, 573 U.S. at 444. Additionally, the Court qualified its holding, writing, “[w]e agree that 
Congress, while intending the Transmit Clause to apply broadly to cable companies and their equivalents, did 
not intend to discourage or to control the emergence or use of different kinds of technologies.” Id. at 449. 
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Forrest posits that Aereo reasons that invisible technological details should not 
bar copyright liability.283 She adds that Aereo was arguably a more passive par-
ticipant in transmitting a performance than embedders, who force users to view 
embedded content just by viewing the webpage.284 Using the Supreme Court’s 
language in the context of embedded content, one might argue: 

[T]his difference [between hosting vs. showing an image] means nothing 
to the [viewer]. It means nothing to the [embedder]. We do not see how 
this single difference, invisible to [viewer] and [embedder] alike, could 
transform a system that is for all practical purposes a [means to display an 
image] into [something that does not violate copyright holder’s display 
right].285 

To recapitulate, the Court used a less “technical” reading of the Copyright Act 
to prevent complicated technical process from escaping copyright infringe-
ment.286 Explaining its view, the Aereo Court added that courts “often apply a 
statute’s highly general language in light of the statute’s basic purposes.”287 The 
Court also stated that “‘fair use’ can to help prevent inappropriate or inequitable 
application of the [copyright exclusive rights].”288 

ii. Google LLC v. Oracle America, Inc. 

Like Aereo, Google LLC v. Oracle America, Inc. suggests that fair use, and 
not a direct-infringement shield like the server test, is appropriate for preventing 
an inequitable application of exclusive rights in cases involving technologically 
complex processes. In Oracle, the plaintiff—Oracle, owner of a copyright in Java 
SE—sued Google for copying a portion of its Java computing programming lan-
guage.289 Lower courts considered whether the code was copyrightable, and al-
ternatively, whether its use was fair.290 After the U.S. Court of Appeals for the 
Federal Circuit held that the code was copyrightable and that Google’s use was 
not fair, Google appealed to the Supreme Court.291 

The Court explained how the Java code Google copied operated.292 Still, 
the Court avoided answering whether the code was copyrightable, which the 
Court stated would decide the issue.293 Instead, the Court decided the case by 
determining whether Google’s use was fair.294 In pertinent part, the Court 

 
 283. Goldman v. Breitbart News Network, 302 F. Supp. 3d 585, 595 (S.D.N.Y. 2018). 
 284. Id. (“Aereo was arguably a more passive participant in transmitting the performance right than is a 
user [who views embedded posts]—who has no choice in what is displayed to him when he navigates to one of 
defendant’s webpages.”) 
 285. Id. at 590.   
 286. Id. at 595.  
 287. Aereo, 573 U.S. at 450. 
 288. Id. 
 289. Google LLC v. Oracle Am., Inc., 141 S. Ct. 1183, 1190 (2021). 
 290. Id. 
 291. Id. at 1194–95. 
 292. Id. at 1191–94. 
 293. Id. at 1197. 
 294. Id. 
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explained, “[g]iven the rapidly changing technological, economic, and business-
related circumstances, we believe we should not answer more than is necessary 
to resolve the parties’ dispute.”295 For argument’s sake, the Court assumed the 
code could be copyrighted and then solved the dispute under fair use.296 

Indeed, if the Court answered whether the code was copyrightable, that 
would have decided Oracle’s claim without answering “more than [was] neces-
sary to resolve the parties’ dispute.”297 But the Court chose to assume the copy-
rightability of the complex technological process and posited fair use as the eq-
uitable method to resolve the issue.298 Notably, the Court stated that fair use “can 
help to distinguish among technologies.”299 The decision suggests that the Court 
considered fair use a more applicable method to solve whether technologically 
complex processes infringe copyright than deciding whether the process matched 
the language of the Copyright Act.300 

3. Overruling the Supreme Court 

In addition to recent Supreme Court case law suggesting that technologi-
cally complex processes should not escape copyright liability simply due to their 
inability to match the Copyright Act’s language, Congress twice overturned Su-
preme Court copyright decisions that advocated strict adherence to the previous 
copyright act’s statutory language.301 Justice Breyer highlighted one such in-
stance in Aereo: community antenna television systems (“CATV”), modern pre-
cursors to cable systems.302 The Supreme Court had held that these systems did 
not “perform” (and, thus, could not violate the performance right) because they 
“simply carry, without editing, whatever programs they receive.”303 The Court 
compared this function to how a viewer performs a function, and “[v]iewers do 
not perform.”304 Justice Breyer noted that Congress amended the 1976 Copyright 
Act in large part to reject the Court’s prior holding.305 Congress clarified that to 
“perform” an audiovisual work means “to show its images in any sequence or to 
make the sounds accompanying it audible[,]” effectively making viewers per-
formers of television programs because they “show the program’s images and 
make audible the program’s sounds.”306 

 
 295. Id. (emphasis added).  
 296. Id. 
 297. Id.  
 298. Id. 
 299. Id. at 1198. 
 300. Compare, for example, how the Ninth Circuit held that embedding did not meet the language of the 
display right, and, therefore, could not infringe copyright. See supra Subsection II.B.1.i. 
 301. See Am. Broad. Cos., Inc. v. Aereo, Inc., 573 U.S. 431, 441 (2014); Jeanne C. Fromer & Christopher 
Jon Sprigman, Copyright Law: Cases and Materials 19.  
 302. Aereo, 573 U.S. at 439. 
 303. Id. at 439–40. 
 304. Id. 
 305. Id. at 441. 
 306. Id. 
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Similarly, Congress overturned the Supreme Court’s decision in White-
Smith Music Publishing Co. v. Apollo Co.307 through subsequent legislation, clar-
ifying in the Copyright Act of 1976 that a work is fixed in a tangible medium of 
expression if the work “can be perceived, reproduced, or otherwise communi-
cated, either directly or with the aid of a machine or device.”308 In White-Smith 
the Court had held that a piano roll was not a copy of the musical composition it 
represented because it was not put in a form “which others can see and read.”309 
The Court reasoned that since a human could not read the piano roll, the music 
on the piano roll was not fixed and therefore not a copy.310 But the Copyright 
Act of 1976 asserted otherwise.311  

Congress thus expanded what copyright protects when a technological pro-
cess would otherwise limit copyright protection; this expanded view of including 
complex technological process within the purview of copyright protection rules 
against the server test. 

4. Re-Reviewing the Display Act 

Considering recent Supreme Court rulings, the display act must be read to 
validate the incorporation test. The Copyright Act’s definition of “display” reads: 
“[t]o ‘display’ a work means to show a copy of it, either directly or by means of 
a film, slide, television image, or any other device or process or, in the case of a 
motion picture or other audiovisual work, to show individual images nonsequen-
tially.”312 This suggests “display” means what is shown. As the Nicklen court 
explains, the Copyright Act is “technology-neutral.”313 This should dispel tech-
nological gimmicks (i.e., on what server the contents original code for the con-
tent is stored) from protecting digital media companies from copyright infringe-
ment. Furthermore, the Copyright Act includes language “now known or later 
developed,” in its definition of “copies,”314 a broad statement that should cover 
the novel technicalities of embedding.315 Indeed, with each passage of a bill Con-
gress has provided more protections for creators,316 not less. 

Additionally, Congress noted, the definition of “‘display’ . . . include[s] the 
projection of an image on a screen or other surface by any method, the 

 
 307. 209 U.S. 1 (1908). 
 308. See Fromer & Sprigman, supra note 301, at 19. 
 309. White-Smith, 209 U.S. at 17–18. 
 310. Id. 
 311. See H.R. REP. NO. 94-1476, at 52 (1976), as reprinted in 1976 U.S.C.C.A.N. 5659, 5665 (“This broad 
language is intended to avoid the artificial and largely unjustifiable distinctions, derived from cases such 
as [White-Smith], under which statutory copyrightability in certain cases has been made to depend upon the form 
or medium in which the work is fixed.”). 
 312. 17 U.S.C. § 101. 
 313. Nicklen v. Sinclair Broad. Grp., Inc., 551 F. Supp. 3d 188, 194 (S.D.N.Y. 2021). 
 314. 17 U.S.C. § 101 (defining “copies”). 
 315. Nicklen, 551 F. Supp. 3d at 194 (noting that the plain language of the Copyright Act suggests a de-
fendant violates the display right whether directly or “by means of any device or process known in 1976 or 
developed thereafter.”). 
 316. See discussion supra Subsections II.A.1, III.A.3. 
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transmission of an image by electronic or other means . . . .”317 The word projec-
tion’s plain meaning suggests it is what is seen by the viewer.318 Congress added 
that the display right in its final form encompasses “not only the initial rendition 
or showing, but also any further act by which that rendition or showing is trans-
mitted or communicated to the public.”319 The clause “communicated to the pub-
lic” suggests that the display should be interpreted how the public would interpret 
the meaning of display.320 

Perhaps most significant, the Copyright Act does not distinguish whose 
“copy” must be shown to violate the display right.321 A tenable explanation is 
that the “copy” the display right references is the copy on the host website’s 
server.322 Conversely, the server test hinges on the copy being possessed by the 
alleged infringer.323 But, as Nicklen notes, the Copyright Act defines “to display” 
as “to show a copy of” a work,324 not “to make and then show a copy of the 
copyrighted work.”325 

5. Putting It All Together 

To say there is confusion about how courts should apply the display right 
in embedded-copyright-infringement cases is an understatement. The mere fact 
that courts in two circuits have distinct theories about how to interpret the display 
right indicate this.326 Without text explicitly detailing whether embedded tech-
nology fits within the display rights, courts must determine whether the technol-
ogy process can or cannot fit within the static words of the Copyright Act. Aereo, 
however, notes that the end-product (i.e., what viewers perceive, and not the in-
nerworkings of the tech itself) should govern whether it is protected by an exclu-
sive right.327 It suggests visual display is greater than technical process.328 And 
in Oracle, the Supreme Court advocated that technology that cannot so easily be 
compared to an obviously protected work should not automatically bar copyright 

 
 317. H.R. REP. NO. 94-1476, at 64 (1976), as reprinted in 1976 U.S.C.C.A.N. 5659, 5677 (emphasis added).  
 318. See Nicklen, 551 F. Supp. 3d at 194 (“The [display] right is concerned not with how a work is shown, 
but that a work is shown.” (emphasis added)). 
 319. H.R. REP. NO. 94-1476, at 63 (1976), as reprinted in 1976 U.S.C.C.A.N. 5659, 5676 (emphasis added). 
 320. See id.  
 321. Nicklen, 551 F. Supp. 3d at 194 (“[A]n infringer displays a work by showing ‘a copy’ of the work—
not the first copy, or the only copy, but any copy of the work.” (emphasis added)). 
 322. See id.; RAYMOND T. NIMMER, LAW OF COMPUTER TECHNOLOGY § 15:6, Westlaw (last updated June 
2022) (“The [Ninth Circuit] assumed that the copy must itself be possessed by the defendant in order to constitute 
a display, but that is not necessarily a part of the statutory definition.”). 
 323. As noted, the Ninth Circuit holds an embedder cannot possess a copy. See supra Subsection II.B.1.i. 
 324. 17 U.S.C. § 101 (defining “to ‘display’”). 
 325. Nicklen, 551 F. Supp. 3d at 195. 
 326. Compare Goldman v. Breitbart News Network, 302 F. Supp. 3d 585, 586–87 (S.D.N.Y. 2018), with 
Nicklen, 551 F. Supp. 3d at 196, and with Perfect 10, Inc. v. Amazon.com, Inc., 508 F.3d 1146, 1160–61 (9th 
Cir. 2007). 
 327. Am. Broad. Cos., Inc. v. Aereo, Inc., 573 U.S. 431, 444 (2014) (“We do not see how this single differ-
ence, invisible to subscriber and broadcaster alike, could transform a system that is for all practical purposes a 
traditional cable system into [something else].”). 
 328. Id. (same). 
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protection.329 Additionally, the Copyright Act overruled previous Supreme 
Court cases advocating strict adherence to the prior copyright act’s language.330 
Finally, the server test itself creates two distinct anomalies.331 Thus, this Note 
concludes that courts should not bar plaintiffs’ direct infringement claims solely 
because a complex technological process, like embedding, fails to precisely 
match the Copyright Act’s language. 

This does not mean, however, that when a plaintiff sues for embedded-con-
tent infringement, they must receive relief. The Copyright Act balances the pub-
lic’s interests with the author’s commercialization of their work.332 Fair use reg-
ulates these competing factors.333 And the Supreme Court in Oracle advocated 
its use in a case of copyright ambiguity.334 Embedding—until Congress or the 
Supreme Court determines otherwise—is yet another case of copyright ambigu-
ity. The following Section addresses how fair use is applicable to embedded cop-
yright cases. 

B. Is Fair Use a Formidable Defense for Embedded Content? 

Defendants may still invoke fair use even if courts rebut the server test.335 
Indeed, Oracle suggests courts should consider fair use when it is unclear a tech-
nology fits the language of the Copyright Act.336 But is it an effective defense for 
embedded content? This Section explores Supreme Court and Southern District 
of New York case law to determine whether fair use solves the embedded-copy-
right dilemma for social media content. This Section first explores the Supreme 
Court’s fair use standard, as detailed in Oracle. Next, it assesses recent Southern 
District of New York cases that have evaluated the fair use of embedded content. 

1. The Fair Use Standard 

The Supreme Court describes the “fair use” doctrine as an “equitable rule 
of reason.”337 Specifically, fair use “permits courts to avoid rigid application of 
the copyright statute when, on occasion, it would stifle the very creativity which 
that law is designed to foster.”338 Indeed, the Copyright Act codifies fair use in 
17 U.S.C. § 107, listing four factors a court must evaluate in its ruling.339 Still, 
Oracle notes that § 107 does not dictate, but indicates, how courts should apply 
fair use.340 Stated differently, the four factors do not “represent a score card that 

 
 329. See supra Subsection III.A.2.ii. 
 330. See supra Subsection III.A.3. 
 331. See supra Subsection III.A.1. 
 332. Kreiss, supra note 43, at 5. 
 333. See discussion supra Subsection II.A.2. 
 334. See discussion supra Subsection III.A.2.ii. 
 335. See discussion supra Subsection II.A.2. 
 336. See discussion supra Subsection III.A.2.ii. 
 337. Google LLC v. Oracle Am., Inc., 141 S. Ct. 1183, 1196 (2021) (citations omitted).  
 338. Id. (citations omitted). 
 339. 17 U.S.C. § 107. 
 340. Oracle, 141 S. Ct. at 1196 (citations omitted). 
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promises victory to the winner of the majority.”341 The Court further states that 
it has “understood [fair use] to set forth general principles, the application of 
which requires judicial balancing, depending upon relevant circumstances, in-
cluding significant changes in technology.”342 It added that fair use’s application 
“makes clear that the concept is flexible, that courts must apply it in light of the 
sometimes conflicting aims of copyright law, and that its application may well 
vary depending upon context.”343 

This flexible view, the dissent in Oracle notes, differs from past Supreme 
Court decisions.344 Justice Thomas’s dissent argues that under Supreme Court 
precedent, two factors listed in § 107 are most important.345 In a corresponding 
footnote, he quotes Harper & Row Publishers, Inc. v. Nation Enterprises, a Su-
preme Court case which suggests that the defendant’s effect on the market for 
the plaintiff’s copyright is the most important fair use element, followed by the 
purpose and character of use, including whether the use is commercial.346 Nota-
bly, a Supreme Court opinion that followed Harper & Row suggests that these 
two elements are connected: the more transformative the copying, the less likely 
it is to be an effective market substitute.347 To be sure, the Ninth and Second 
Circuits value these two elements.348 

But Oracle decisively states that fair use is a balancing act, one that “may 
well vary depending upon context.”349 Justice Breyer’s opinion counters Justice 
Thomas’s argument and contends that fair use does not favor one element over 
another.350 Moreover, Justice Breyer emphasizes that the elements listed in § 107 
are not exhaustive, noting the words “include” and “including” provided in the 

 
 341. Id. at 1197 (quoting Pierre N. Leval, Toward a Fair Use Standard, 103 HARV. L. REV. 1105, 1110 
(1990)). 
 342. Id. (emphasis added) (citations omitted). 
 343. Id. (emphasis added). 
 344. Id. at 1214–15 (Thomas, J., dissenting). 
 345. Id. at 1215 (Thomas, J., dissenting). 
 346. See id. at 1215 n.5 (Thomas, J., dissenting). Justice Thomas quotes two phrases from Harper & Row. 
First, that the copy’s effect on the original work’s potential market is “undoubtedly the single most important 
element of fair use.” Id. (quoting 471 U.S. 539, 566 (1985)). Second, that “[In general,] the fair use doctrine has 
always precluded a use that ‘supersede[s] the use of the original.’” Id. (quoting 471 U.S. 539, 566 (1985)). 
 347. See Authors Guild v. Google, Inc., 804 F.3d 202, 223 (2d Cir. 2015) (noting that Campbell v. Acuff-
Rose Music, Inc. stresses “the more the copying is done to achieve a purpose that differs from the purpose of the 
original, the less likely it is that the copy will serve as a satisfactory substitute for the original”) (citing 510 U.S. 
569, 591 (1994)). 
 348. See, e.g., VHT, Inc. v. Zillow Grp., Inc., 918 F.3d 723, 743–44 (9th Cir. 2019) (noting that the “more 
transformative the new work, the less important the other factors” and “to defeat a fair use use defense, one need 
only show that if the challenged use should become widespread, it would adversely affect the potential market 
of the copyrighted work” (emphasis omitted) (citations omitted)); Monge v. Maya Mags., Inc., 688 F.3d 1164, 
1171 (9th Cir. 2012) (“The relative importance of factor one—‘the purpose and character’ of the use—and factor 
four—‘the effect of the use upon the potential market’—has dominated the case law.”); Authors Guild, 804 F.3d 
at 214, 223 (2d Cir. 2015) (noting “transformative uses tend to favor a fair use” and “[the effect of the copying 
on the potential market for the copyrighted work] is of great importance in making a fair use assessment”). 
 349. Oracle, 141 S. Ct. at 1197. 
 350. Id. at 1199 (“[W]e are told that our fair use analysis must prioritize certain factors over others . . . even 
though our case law instructs that fair use depends on the context.”). 
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section.351 Thus, Oracle offers courts leeway to craft a fair use analysis. In addi-
tion to the four elements listed in § 107, courts may add elements they find rele-
vant to their analysis and may proceed without a presumptive element. For ex-
ample, in Oracle, the element “the nature of the copyright work,” rather than 
market effect or purpose and character of use, drove the Court’s analysis.352  

In summary, Oracle’s fair use standard illustrates that fair use is a purpose-
driven doctrine. The doctrine’s purpose is, as the Court notes, to provide “a con-
text-based check that can help to keep a copyright monopoly within its lawful 
bounds.”353 Still, the Court proceeded to formulaically evaluate how the facts of 
Oracle applied to each fair use element listed in § 107.354 Indeed, a formulaic 
process exists, but courts determine how to design and execute it. 

Importantly, Oracle concludes that fair is a mixed question of law and fact, 
such that reviewing courts should break the question into “its separate factual 
and legal parts, reviewing each according to the appropriate standard.”355 The 
Court agreed with the Ninth Circuit that courts should “defer to the jury’s find-
ings of the underlying facts [of the case,] but that the ultimate question whether 
those facts showed a ‘fair use’ is a legal question for judges to decide de novo.”356 
Still, courts may determine subsidiary factual questions.357 This view provides 
reviewing courts substantial flexibility to overturn a lower court’s fair use deci-
sion based on the reviewing court’s assessment.358 

There are two other considerations to note. First, fair use is an affirmative 
defense.359 Thus, a defendant bears the burden to show fair use.360 A couple ex-
amples illustrate this significance. In McGucken v. Newsweek LLC, the district 
court noted that it was irrelevant that the plaintiff failed to establish the existence 
of a market for his photograph because doing so was the defendant’s burden.361 
In Hunley v. Buzzfeed, Inc., the district court refused to analyze three fair use 
elements listed in § 107 because the defendant failed to address them.362 Fair 
use, then, requires that a defendant be vigilant, no matter how strong its case—
much more so than the server test, which shields defendants from prima facie 
infringement.363 

 
 351. Id. at 1197. 
 352. Id. at 1215 (Thomas, J., dissenting) (noting that the majority started it fair use analysis with “the nature 
of the copyrighted work” to render the copyrightable work in question less worthy of protection).   
 353. Id. at 1198. 
 354. See id. at 1201–09. 
 355. See id. at 1199. 
 356. Id. 
 357. Id. at 1200. 
 358. Appeal De Novo, BLACK’S LAW DICTIONARY (11th ed. 2019) (“An appeal in which the appellate court 
uses the trial court’s record but reviews the evidence and law without deference to the trial court’s rulings.”).  
 359. Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 590 (1994). 
 360. Authors Guild v. Google, Inc., 804 F.3d 202, 213 (2d Cir. 2015). 
 361. McGucken v. Newsweek LLC, 464 F. Supp, 3d 594, 609 (S.D.N.Y. 2020). 
 362. Hunley v. BuzzFeed, Inc., No. 1:20-CV-08844-ALC, 2021 WL 4482101, at *4 (S.D.N.Y. Sept. 30, 
2021). 
 363. See id.  
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Second, because fair use analysis is open-ended and context-sensitive,364 it 
is rare for courts to grant a motion to dismiss on fair use grounds.365 Although 
pleadings alone can establish fair use,366 courts “generally do not address the fair 
use defense until the summary judgement stage and even then are wary of grant-
ing summary judgement.”367 Thus, arguing fair use risks extended litigation. 

2. The Second Circuit, Embedded Content, & Fair Use 

Since Breitbart, plaintiffs have filed several embedded-copyright cases in 
the Southern District of New York.368 In response, defendants typically argue 
fair use.369 To analyze the Southern District of New York’s growing case law, it 
is helpful to review it element by element. 

i. The Purpose and Character of the Use 

The “purpose and character of the use” tests how a defendant transformed 
the copyright’s original use.370 On June 1, 2020, two Southern District of New 
York judges heard embedded-copyright cases.371 In McGucken v. Newsweek 
LLC, the plaintiff posted a photograph of an ephemeral lake on his Instagram 
account, and the defendant embedded it in its article about the ephemeral lake.372 
The district court found that the photo’s use was not transformative because the 
defendant used the photo to aid its written depiction of the content (i.e., the 
ephemeral lake) the plaintiff captured in his photo.373 To be transformative, the 
defendant needed to make the photo itself “the subject of the story.”374 Stated 
differently, the photo needed to be the news, not describe the news.375 Thus, in 
Walsh v. Townsquare Media, Inc., the district court found that the defendant’s 
use of the plaintiff’s photo embedded in its article was transformative because 
the purpose of the defendant’s article was not to amplify the photo’s contents—

 
 364. See Google LLC v. Oracle Am., Inc., 141 S. Ct. 1183, 1197 (2021). 
 365. Nicklen v. Sinclair Broad. Grp., Inc., 551 F. Supp. 3d 188, 199 (S.D.N.Y. 2021). 
 366. Id. 
 367. Id. (internal quotations omitted) (citing Graham v. Prince, 265 F. Supp. 3d 366, 377 (S.D.N.Y. 2017)). 
 368. See supra Subsection II.B.3. 
 369. See supra Subsection II.B.3. 
 370. See supra Subsection II.A.2. 
 371. McGucken v. Newsweek LLC, 464 F. Supp. 3d 594, 599 (S.D.N.Y. 2020); Walsh v. Townsquare 
Media, Inc., 464 F. Supp. 3d 570, 575 (S.D.N.Y. 2020). 
 372. McGucken, 464 F. Supp. 3d at 599. 
 373. Id. at 606. Judge Failla reiterated her view in a subsequent case on the same matter. See McGucken v. 
Newsweek LLC, 19 Civ. 9617, 2022 WL 836786, at *11 (S.D.N.Y. Mar. 21, 2022). In McGucken II, Judge Failla 
rejected both the plaintiff’s and the defendant’s motions for summary judgement. Id. at *13. The parties eventu-
ally settled. See Adam Lidgett, Newsweek to Settle Instagram Embed Copyright Suit, LAW360 (Apr. 14, 2022, 
3:37 PM), https://www.law360.com/articles/1483999?e_id=86b3ba67-b868-4aba-b18f-325ae32f9ce5&utm_ 
source=engagement-alerts&utm_medium=email&utm_campaign=case_updates [https://perma.cc/98HP-79U7]. 
 374. McGucken, 464 F. Supp. 3d at 606.  
 375. For example, an article commentating on a photograph qualifies as transforming the photograph from 
its original intent into the subject of a news story. See id. at 606 (citing Nunez v. Caribbean Int’l News Corp., 
235 F.3d 18, 23 (1st Cir.  2000)). 
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namely, rapper Cardi B at Tom Ford’s fashion show.376 Instead, the purpose of 
the defendant’s article—which detailed Cardi B’s new Tom Ford lipstick 
shade—was to amplify that the post, which included text announcing Cardi B’s 
new lipstick shade, was posted.377 Of course, since the photo was included in the 
post, it was necessarily captured within the embed.378 But the photo’s contents 
was not the article’s focus.379 

Five months later, the district court in Boesen v. United Publications, Ltd. 
reached the same conclusion.380 In Boesen, the defendant embedded a post from 
former professional tennis player Caroline Wozniacki’s Instagram account.381 
The post announced her retirement and included a cropped, low-resolution ver-
sion of the plaintiff’s copyrighted photo of a young Wozniacki.382 Adopting 
Walsh’s reasoning, the Boesen court found that the article transformed the em-
bedded photo.383 It explained that the article was reporting on Wozniacki’s dis-
semination of her retirement post, not the contents of the picture itself (i.e., Woz-
niacki playing tennis).384 

The theory that “reporting on the post itself is transformative use” may ex-
tend to news that highlights a post’s virality.385 In Nicklen, the court reasoned the 
defendant might have transformed the use of the plaintiff’s video since its article 
focused on the video’s popularity.386 Alternatively, the court noted, the original 
purpose of the plaintiff’s video was likely to highlight the cruel effects of climate 
change.387 Conversely, an article that merely lists embedded photos “fails to alter 
the photographs with new expression, meaning, and message.”388 This is pre-
cisely because the article did not amplify the post itself; it amplified that which 
the copyright was created for—namely, the photo’s content.389 Indeed, the article 
simply collected photos and names of photojournalists.390 Notably, no court sig-
nificantly weighed the defendant’s commercial use of the embedded content 
against its transformative use.391 

 
 376. Walsh v. Townsquare Media, Inc., 464 F. Supp. 3d 570, 581–82 (S.D.N.Y. 2020). 
 377. Id. 
 378. Id. at 583–84. 
 379. Id. 
 380. Boesen v. United Publ’ns, Ltd., 20-CV-1552 (ARR) (SIL), 2020 WL 6393010, at *4 (E.D.N.Y. Nov. 
2, 2020). 
 381. Id. at *1–2. 
 382. Id.  
 383. Id. at *4. 
 384. Id. 
 385. See id. at *3.  
 386. Nicklen v. Sinclair Broad. Grp., Inc., 551 F. Supp. 3d 188, 196–97 (S.D.N.Y. 2021). 
 387. Id. at 197.  
 388. Hunley v. Buzzfeed, Inc., 1:20-CV-08844-ALC, 2021 WL 4482101, at *3 (S.D.N.Y. Sept. 30, 2021). 
 389. Id. 
 390. Id. 
 391. See McGucken v. Newsweek LLC, 464 F. Supp. 3d 594, 606–07 (S.D.N.Y. 2020); Walsh v. 
Townsquare Media, Inc., 464 F. Supp. 3d 570, 584–85 (S.D.N.Y. 2020); Boesen v. United Publ’ns, Ltd., 20-CV-
1552 (ARR) (SIL), 2020 WL 6393010, at *4 (S.D.N.Y. Nov. 2, 2020); Nicklen, 551 F. Supp. 3d at 197; Hunley, 
2021 WL 4482101, at *3; see also 17 U.S.C. § 107(1) (noting courts must analyze the defendant’s commercial 
use). 
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ii. Nature of the Copyrighted Work 

The “nature of the copyrighted work” tests whether a given work is “closer 
to the core of intended copyright protection than others.”392 In reviewing the na-
ture of the copyrighted work, courts assess whether the copyright is creative or 
factual and published or unpublished; creative and unpublished works receive 
broader copyright protections.393 By its nature, embedded content originates 
from a host server.394 Thus, when a website embeds content from a social media 
platform, it necessarily was first published on the social media platform.395 Con-
sidering social media platform’s reach,396 this fact should be significant. But only 
two Southern District of New York courts noted that the embedded content in 
question was first published on social media.397 Both courts, perhaps unsurpris-
ingly, found that the content’s “nature” favored fair use.398 Conversely, the 
McGucken court and Nicklen court found the content’s “nature” insignificant.399 
McGucken weighed the photograph’s past publication in a news outlet against its 
creative elements, reasoning the two factors balanced each other.400 Nicklen re-
viewed only the factual-versus-creative dichotomy of the plaintiff’s video, find-
ing elements of both.401 The fifth court, Hunley, reviewed only the purpose and 
character of the defendant’s use since that defendant failed to argue anything 
else.402 

iii. The Portion of the Work Used 

The “portion of the work” used tests whether “the quantity and value of 
[plaintiff’s] materials used [by the defendant] . . . are reasonable in relation to the 
purpose of copying.”403 Both Boesen and Walsh reasoned the defendant needed 
to embed the entire post to achieve its purpose—namely, a discussion about the 
posts’ message.404 Nicklen counters that defendants could just as easily provide 
screenshots of information relevant to their intended use.405 For example, in ar-
ticles that discuss virality, a defendant could screenshot a post’s number of likes 

 
 392. Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 586 (1994) (quoting 17 U.S.C. § 107(2)). 
 393. See Walsh, 464 F. Supp. 3d at 585; see also Harper & Row Publishers, Inc. v. Nation Enters., 471 U.S. 
539, 563–64 (1985). 
 394. See discussion supra Subsection II.B.1 (defining “embedding”). 
 395. See discussion supra Subsection II.B.1. 
 396. See discussion supra Subsection III.B.2.ii. 
 397. Walsh, 464 F. Supp. 3d at 585; Boesen 2020 WL 6393010, at *5.  
 398. Walsh, 464 F. Supp. 3d at 585; Boesen, 2020 WL 6393010, at *5. 
 399. McGucken v. Newsweek LLC, 464 F. Supp. 3d 594, 607–08 (S.D.N.Y. 2020); Nicklen v. Sinclair 
Broad. Grp., Inc., 551 F. Supp. 3d 188, 197 (S.D.N.Y. 2021). 
 400. McGucken, 464 F. Supp. 3d at 608. 
 401. Nicklen, 551 F. Supp. 3d at 197.  
 402. Hunley v. BuzzFeed, Inc., No. 1:20-CV-08844-ALC, 2021 WL 4482101, at *4 (S.D.N.Y. Sept. 30, 
2021). 
 403. Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 586 (1994). 
 404. Walsh v. Townsquare Media, Inc., 464 F. Supp. 3d 570, 586 (S.D.N.Y. 2020); Boesen v. United 
Publ’ns, Ltd., 20-CV-1552 (ARR) (SIL), 2020 WL 6393010, at *6 (S.D.N.Y. Nov. 2, 2020). 
 405. Nicklen, 551 F. Supp. 3d at 198.  
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or views.406 Similarly, in instances where the post’s text is “the story,” a defend-
ant could screenshot the post’s text.407 

Additionally, Nicklen reasoned that if context for a video’s popularity ne-
cessitated a better illustrative aid than likes, a single image would suffice.408 But 
displaying the plaintiff’s entire video was excessive.409 Likewise, Boesen ob-
served that the cropped, lower-resolution version of the plaintiff’s original photo 
embedded in the defendant’s article favored fair use.410 The Boesen court also 
noted that the markings that surround the embedded image (“i.e., Wozniacki’s 
avatar, her profile name, and the accompanying text”) distinguished it from the 
original copyright.411 

iv. Effect of Use on the Market 

The “effect of use on the market” considers “the effect of the use upon the 
potential market for or value of the copyrighted work.”412 Second Circuit case 
law notes that the focus is on whether the use would “deprive the rights holder 
of significant revenues because of the likelihood that potential purchasers may 
opt to acquire the [substitute] in preference to the original.”413 Southern District 
of New York judges that have handled embedded-content cases appear divided 
on what the “substitute” is. Boesen and Walsh reason the substitute is the social 
media post, which includes the picture, its accompanying text, and any other 
markings.414 Resultingly, no one would acquire the post as a substitute for the 
plaintiff’s photo.415 McGucken found the embedded photograph was a mere du-
plication of the plaintiff’s original photograph.416 Thus, McGucken ignores the 
markings surrounding the embedded image and presumes that the substitute is 
the image itself.417 It presumed market harm because the defendant’s use was 
commercial, and the photo was a duplicate.418 

Alternatively, Nicklen emphasizes the potential market harm caused by 
widespread embedding.419 This could limit would-be customers’ incentive to 

 
 406. Id. 
 407. Id.  
 408. Id.; see also Barcroft Media, Ltd. v. Coed Media Grp., 297 F. Supp. 3d 339, 352 (S.D.N.Y. 2017) (“For 
instance, a news report about a video that has gone viral on the Internet might fairly display a screenshot or clip 
from that video to illustrate what all the fuss is about.”).  
 409. Nicklen, 551 F. Supp. 3d at 198. 
 410. Boesen v. United Publ’ns, Ltd., 20-CV-1552 (ARR) (SIL), 2020 WL 6393010, at *6 (S.D.N.Y. Nov. 
2, 2020). 
 411. Id. 
 412. 17 U.S.C. § 107(4). 
 413. Authors Guild v. Google, Inc., 804 F.3d 202, 223 (2d Cir. 2015). 
 414. Walsh v. Townsquare Media, Inc., 464 F. Supp. 3d 570, 586 (S.D.N.Y. 2020); Boesen, 2020 WL 
6393010, at *6. 
 415. Walsh, 464 F. Supp. 3d at 586; Boesen, 2020 WL 6393010, at *6. 
 416. McGucken v. Newsweek LLC, 464 F. Supp. 3d 594, 609 (S.D.N.Y. 2020). 
 417. Id. 
 418. Id. (citing Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 591 (1994)). 
 419. Nicklen v. Sinclair Broad. Grp., Inc., 551 F. Supp. 3d 188, 198 (S.D.N.Y. 2021).  
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license content.420 Nicklen admits, however, that if the website transforms the 
image’s use, the website itself is not a viable substitute for purchasing or licens-
ing the work outright.421 Thus, Nicklen recognizes two “substitutes”: the content 
as embedded within the website and the embedding process itself.422 In sum, the 
courts recognized four types of “substitutes” to varying results: (1) the entire 
post, which favors fair use; (2) the content itself, which favors the plaintiff; 
(3) the content as embedded within the website, which favors fair use depending 
on how transformative the defendant’s use is; and (4) the embedding process, 
which favors the plaintiff.423   

3. Putting It All Together, Again. 

Oracle makes clear that fair use is a context-based, equitable doctrine.424 It 
is a far cry from the clear, simple, and predictable rule imposed by the server 
test.425 Perhaps, though, Oracle hints at how reviewing courts might craft their 
fair use analysis: work backwards. First, assess whether the defendant’s use 
keeps a copyright’s monopoly in its lawful bounds.426 Then, using the four fac-
tors listed in § 107 and any other factors the court deems dispositive, determine 
if enough of these factors weigh in the defendant’s favor.427 “Enough” need not 
be a majority; the factors are not a scorecard.428 “Enough” need only be that the 
factors that do weigh in the defendant’s favor are such that the court feels vali-
dated in holding for the defendant. Indeed, the Second Circuit, Ninth Circuit, and 
Supreme Court endorsed a sort of “public benefit” factor in fair use holdings.429 
Such a factor hints at a work-backwards approach: if “infringement” benefits the 
public, we should try to make its use “fair.” 

Nonetheless, whether courts choose a rigid approach to a fair use analysis 
or a purpose-driven one, the end of the server test need not—as the district court 
in Perfect 10 v. Google, Inc. feared—“cause a tremendous chilling effect on the 
core functionality of the web.”430 Fair use can validate instances where the de-
fendant’s use keeps copyright in check.431 One such instance would be the in-
dexing of embedded images, à la Perfect 10:432 the defendant’s use of images is 

 
 420. Id. Indeed, Nicklen charged up to $4,000 per license. Complaint at 3, Nicklen v. Mashable, Inc., No. 
1:20-CV-10300 (S.D.N.Y. Dec. 7, 2020). 
 421. Nicklen, 551 F. Supp. 3d at 198. 
 422. Id. at 194.  
 423. Id.; see also Walsh v. Townsquare Media, Inc., 464 F. Supp. 3d 570, 586 (S.D.N.Y 2020); McGucken 
v. Newsweek LLC, 464 F. Supp. 3d 594, 609 (S.D.N.Y 2020).  
 424. See discussion supra Subsection III.B.1. 
 425. See discussion supra Subsection II.B.1. 
 426. See supra note 353 and accompanying text. 
 427. See supra notes 349–51 and accompanying text. 
 428. See supra note 341 and accompanying text. 
 429. See supra notes 88–90, 95–96, 101 and accompanying text. 
 430. Perfect 10 v. Google, Inc., 416 F. Supp. 2d 828, 840 (C.D. Cal. 2006). 
 431. See supra note 353 and accompanying text. 
 432. See Perfect 10, 416 F. Supp. 2d at 833. 
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highly transformative because the images now serve as an index tool.433 An in-
dex tool advances public knowledge while still incentivizing authors to create 
works; users better identify content on the internet, and authors can market their 
work in other contexts.434 That mere factor could be “enough.” 

Unfortunately, embedded copyright from social media platforms spans 
many use cases.435 The Southern District of New York decisions demonstrate the 
challenge to develop a rule that captures every case.436 Indeed, they agree that 
when the content’s dissemination is an article’s story, it favors fair use.437 But 
that is just one use case.  

Courts would need to distinguish embedded photos and videos from stand-
ard photos or videos to establish a simple rule, like the server test, that shields 
embedded content from infringing copyright.438 For example, courts might argue 
that markings around the picture render it so transformed and “unmarketable” 
that its use must always be fair. Or courts might argue that a post is so public that 
it is not close to the core of intended copyright protection such that its use must 
always be fair.439 Indeed, some social media platforms allow users to block em-
bedding.440 And Instagram’s embedding tool, for example, only embeds posts 
made publicly available.441 Stated differently, these users make the choice to en-
sure their content is public.442 But in the Southern District of New York, where 
embedded-content case law exists, this all-or-nothing path has not been explored. 
The courts still evaluate the context in which the content was embedded.443 And 

 
 433. The Ninth Circuit used this logic in Kelly and Perfect 10 for infringing thumbnail images. See supra 
notes 85–91 and accompanying text. Indeed, the Kelly court distinguished the original, embedded, images from 
the thumbnail images and held against fair use. See supra note 85–87 and accompanying text. Still, it reasoned 
that these images only slightly favored against fair use because the images were not “highly exploitative.” See 
supra note 86 and accompanying text. Moreover, a court could reason the embedded images are, like thumbnails, 
a necessary piece of the index process. 
 434. See supra notes 87–101 and accompanying text. 
 435. See discussion supra Subsection III.B.2. 
 436. See discussion supra Subsection III.B.2.ii. 
 437. See discussion supra Subsection III.B.2.i. 
 438. If courts treat embedded images and videos how they treat standard images and videos, arguing every 
unauthorized use of an embedded image or video is fair would be arguing every unauthorized use of an image 
and video is fair. That would turn copyright law on its head; images and videos are specifically identified in 17 
U.S.C. § 102(5), (6) as protected works of authorship. If persons could always use a copyrighted image or video 
without permission because their use is fair, copyright protection would be no protection at all. Indeed, the server 
test worked because it distinguished embedded images from standard images. In the Ninth Circuit’s view, em-
bedded images are not “copies.” See supra Subsection II.B.1.i. 
 439. For example, the Oracle Court, which ruled in favor of fair use, found that the nature of “declaring” 
code meant it was less deserving of copyright protection. Google LLC v. Oracle Am., Inc., 141 S. Ct. 1183, 1202, 
1209 (2021). This fact drove its fair use analysis. See supra note 352 and accompanying text. 
 440. See infra Section IV.C. 
 441. See Sinclair v. Ziff Davis, LLC, 454 F. Supp. 3d 342, 345 (S.D.N.Y. 2020) (“The [Instagram Embed] 
API enables its users to embed publicly-posted content in their websites [, as opposed to private-posts].”). 
 442. In Nicklen, for example, the defendants argued that since Nicklen could remove his work from Insta-
gram, which would make his video disappear from their website, he lost his right to display his work publicly. 
Nicklen v. Sinclair Broad. Grp., Inc., 551 F. Supp. 3d 188, 196 (S.D.N.Y. 2021). The court refused this argument. 
See id. But the argument could be repurposed for a fair use defense under “the nature of the copyright” element. 
Id.  
 443. See discussion supra Subsection III.B.2. 
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perhaps, although taxing, this best protects copyright’s basic purpose: “[t]o pro-
mote the Progress of Science and useful Arts.”444 It allows courts to weigh au-
thor’s rights against content dissemination instead of blanketly denying author’s 
copyright protection under the all-or-nothing server test. 

IV. RECOMMENDATION 

A shift from the “server test” to the “incorporation test” comports with re-
cent Supreme Court and congressional theory that technological process should 
not bar direct copyright infringement claims.445 Additionally, the server test 
yields untenable results.446 Therefore, this Note recommends that the Second 
Circuit rebut the server test’s application for the display right.447 

Recent case law in the Southern District of New York suggests fair use will 
be the primary defense against infringement.448 Thus, a bright-line rule which 
details when fair use can justify embedders’ use of embedded copyright, and 
when fair use cannot, will lead to judicial economy and equity. But Part III of 
this Note illustrates that, since embedded content exists in several forms, and 
since a fair use inquiry is a “fact-driven” and “context-sensitive” challenge,449 
such a bright-line rule might be inconceivable. Consider further that the Nicklen 
court did not dismiss the case under fair use, whereas the Boesen and Walsh 
courts did under only slightly different facts.450 The mere contrast suggests cases 
may not always be easily resolved under fair use.451 

A. Rebutting the Server Test—The Effect on Embedders 

Rebutting the server test would let content creators argue that embedded 
content directly infringes their display right, opening a pathway to relief for  
copyright infringement. It would also provide defendants clarity on how to for-
mulate a defense, which could no longer include a server test argument. This 
comes with challenges. Rebutting a bright-line rule in a leading copyright circuit 
that protected embedders could change how content is shared on the internet.452 
As one lawyer explained: “It’s extremely disruptive, because all of a sudden eve-
ryone is a potential infringer . . . .”453 And though content creators would not be 
 
 444. U.S. CONST. art. I, § 8, cl. 8. 
 445. See discussion supra Subsections III.A.2, 3. 
 446. See discussion supra Subsection III.A.1. 
 447. This would create a split between the Ninth and Second Circuits, the two leading copyright circuits. 
See Jahner, supra note 113. Additionally, New York and California are the most popular states for copyright 
filings. Just the Facts: Intellectual Property Cases—Patent, Copyright, and Trademark, U.S. CTS. (Feb. 13, 
2020), https://www.uscourts.gov/news/2020/02/13/just-facts-intellectual-property-cases-patent-copyright-and-
trademark [https://perma.cc/KY9G-9HWC] (summarizing copyright filings through 2018). 
 448. See discussion supra Subsection III.B.2. 
 449. See discussion supra Subsection III.B.1. 
 450. See discussion supra Subsection III.B.2. 
 451. See discussion supra Subsection III.B.3. 
 452. See Bill Donahue, The Embedded Tweets Battle: Everything You Need to Know, LAW360 (Apr. 18, 
2018, 10:17 PM), https://www.law360.com/articles/1034803 [https://perma.cc/LFJ8-P9JG].  
 453. Id. 
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guaranteed victory in a copyright infringement battle over embedded posts,454 
the change would “require [embedders] to justify their conduct through discov-
ery and motion practice—without an easy opportunity to win the case on an early 
motion.”455 Indeed, if the case hinges on fair use, reviewing courts have substan-
tial flexibility to overturn a lower court’s fair use decision.456 This may lead con-
tent embedders to forgo embedding, diminishing consumer welfare by eliminat-
ing a method for consumers to consume content. 

B. Rebutting the Server Test—The Effect on Social Media Companies 

At the center of all of this is, of course, the company that enabled the bridge 
between the content creator and the digital media company: social media plat-
forms. As the creator of the vehicle which enables content creators to post and 
digital media companies to embed, social media companies are in a position to 
balance competing interests that enable copyright law: the “promot[ion of] the 
Progress of Science and useful Arts”457 and allowing users and the public to “en-
gage with those [copyrighted] works in new and unexpected ways.”458  

As important, they are responsible for disseminating embedded content 
through their embed tools. Thus, if websites are liable for direct copyright in-
fringement, social media companies may be liable for secondary infringement.459 
Take, for example, the Hunley case. The Hunley court held that Instagram could 
not be liable for secondary copyright infringement for creating an embed tool 
because the users of the embed tool were not liable for direct copyright infringe-
ment.460 Alternatively, if users were liable for direct copyright infringement, the 
court may not have dismissed the case. 

Additionally, Professor Ginsburg and Mr. Budiardjo note social media plat-
forms are “built entirely on the value of [] sharing” of platform content: users 
who share and reshare content redistribute and republish attractive third-party 
content to larger and larger audiences.”461 Thus, if social media users refuse to 
embed content from third-party sites—such as from other social media plat-
forms—over litigation fear, it could negatively impact social media platforms’ 
growth.462 

 
 454. See Chatterton, supra note 114 (noting defenses media companies might make and how the user terms 
of certain social media platforms protect media companies from infringement liability). 
 455. Id. 
 456. See supra note 358 and accompanying text. 
 457. U.S. CONST. art. I, § 8, cl. 8. 
 458. Corynne McSherry, Fair Use Is Not an Exception to Copyright, It’s Essential to Copyright, EFF (Jan. 
21, 2015), https://www.eff.org/deeplinks/2015/01/fair-use-not-exception-copyright-its-essential-copyright 
[https://perma.cc/LP4W-D3N2]. 
 459. See, e.g., Hunley v. Instagram, LLC, No. 21-CV-03778-CRB, 2022 WL 298570, at *1 (N.D. Cal. Feb. 
1, 2022) (noting that Instagram could not be secondarily liable because the content embedders did not directly 
infringe). 
 460. Id. 
 461. Ginsburg & Budiardjo, supra note 125, at 440 (citations omitted). 
 462. See generally id.  
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Thus, this Note recommends social media companies provide safeguards to 
limit copyright infringement and avoid the uncertainty created by a potential cir-
cuit split. 

C. How Social Media Companies Can Resolve the Embedded Copyright 
Stalemate  

As the bridge between the content creator and embedder, social media com-
panies can play an active role in safeguarding defendants from copyright in-
fringement. One solution would be to enact an “instant license” feature allowing 
media and copyright holders to instantly contract.463 The instant license feature 
would create a revenue stream for content creators while ensuring digital media 
companies are legally displaying the content. This solution is ideal since it ben-
efits both the content creator and the embedder. The content creator could, po-
tentially, receive payment for licensing the content, and the embedder could use 
the content without litigation fear. 

Another solution social media companies might adopt is enabling a “disa-
ble embed” feature, a feature YouTube and most recently Instagram use,464 to 
shift responsibility to copyright holders to prevent embedding.465 The theory is 
that “by allowing users to disable embedding, these platforms are exercising their 
sublicense right to API users unless the content poster opts out.”466 This theory 
aligns with the original conclusion Judge Kimba Wood posited in Sinclair v. Ziff 
Davis467 before reconsidering her view468 following Judge Katherine Failla’s de-
cision in McGucken.469 Indeed, courts might not accept this view.470 Addition-
ally, it hurts copyright owners who prefer payment for their content instead of 
limiting access to their content.  And it hurts embedders who might have paid for 
access to that content. 

 
 463. Kyle Jahner, Embed Copyright Cases Could Multiply as Server Test Faces Siege, BLOOMBERG L. 
(Aug. 17, 2021, 4:02 AM), https://news.bloomberglaw.com/ip-law/embed-copyright-cases-could-multiply-as-
server-test-faces-siege [https://perma.cc/M84P-X799]. 
 464. See Restrict Embedding, GOOGLE: YOUTUBE HELP, https://support.google.com/youtube/answer/ 
6301625?hl=en (last visited Oct. 23, 2022) [https://perma.cc/P6T9-SDLV]; Jaron Schneider, Instagram Users 
Can Now Prevent Others from Embedding Their Photos, PETAPIXEL (Dec. 17, 2021), https://petapixel.com/ 
2021/12/17/instagram-users-can-now-prevent-others-from-embedding-their-photos/ [https://perma.cc/6PTF-
4CWR]. 
 465. See Jahner, supra note 463 (“YouTube allows users to disable embeds for their videos, and other plat-
forms like Instagram and TikTok could implement similar tools.”). 
 466. Craig Whitney, Instagram Strikes Again: Users Can Now Disable Embedding, FRANKFURT KURNIT 
KLEIN + SELZ PC (Dec. 22, 2021), https://ipandmedialaw.fkks.com/post/102heu2/instagram-strikes-again-users-
can-now-disable-embedding [https://perma.cc/Y72K-G5ZR]; see Schneider, supra note 464. 
 467. Sinclair v. Ziff Davis, LLC, 454 F. Supp. 3d 342, 344 (S.D.N.Y. 2020). 
 468. See Sinclair v. Ziff Davis, LLC, No. 18-CV-790 (KMW), 2020 WL 3450136, at *1 (S.D.N.Y. June 24, 
2020). 
 469. See McGucken v. Newsweek LLC, 464 F. Supp. 3d 594, 603 (S.D.N.Y. 2020); see also Schneider, 
supra note 464. 
 470. See Schneider, supra note 464. 
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Lastly, social media companies may use boilerplate to strip copyright hold-
ers of rights, practices adopted by TikTok and Twitter.471 Social media compa-
nies could use their current terms-and-agreement language to specifically grant 
sublicenses to digital media companies of their choosing.472 This would benefit 
embedders, who could liberally embed content without litigation fear. But it 
would hurt creators, who would risk having their content liberally and legally 
disseminated without payment simply because they wanted to publish their work 
for social media users to view. 

No matter which solution social media platforms adopt, there remains an 
outstanding issue that the embedded content was originally posted to social me-
dia by a user who did not own the copyright, such that the actual copyright holder 
did not agree to the social media platform’s user terms.473 This could render so-
cial media safeguards moot. A creative Digital Millennium Copyright Act 
(“DMCA”) defense might bridge this gap.474 

V. CONCLUSION 

The Second Circuit should rebut the “server test” and adopt the “incorpo-
ration test.” The server test yields untenable results, and congressional and Su-
preme Court theory suggest that the incorporation test is more proper. Fair use is 
an appropriate defense to embedded copyright infringement claims but an im-
precise method for protecting embedders. Thus, social media companies should 
provide safeguards to limit copyright infringement and avoid the uncertainty cre-
ated by a potential circuit split. 

This Note asks the Second Circuit to enact a policy that may undo practices 
media companies have engaged in for years. It serves as a warning that media 
companies should be prepared to change their practices, and it asks social media 
platforms to assist with the transition. 

 

 
 471. See Jahner, supra note 113 (“Twitter and TikTok, for example, explicitly grant third-parties copyright 
licenses to embed user posts.”). 
 472. See Karalis, supra note 109 (displaying a chart with user terms that show social media companies have 
right to grant sublicense). 
 473. See supra note 118. 
 474. See Chatterton, supra note 114. See generally Ginsburg & Budiardjo, supra note 125 (arguing that the 
DMCA should be used to defend against copyright infringement claims). 


