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Deriding the state action doctrine is one of the great pastimes of
American constitutional law. It has been described as a shamble and
“incoherent.” On its face, the core concept seems straightforward
enough: constitutional rights are rights against the government. But
what counts as the “state action” that triggers the protection of rights
seems to shift, maddeningly, from case to case in the Supreme Court’s
state action jurisprudence.

In this Article, I aim to help make some sense of why the state
action doctrine has developed as it has by setting it in a comparative
and historical frame. It can be useful to think about the state action
doctrine as an American response to a generic problem that constitu-
tional systems face: the problem of managing the horizontal effect of
rights. If the American response to this problem is distinctive, it re-
flects the distinctive institutional, normative, and historical features of
the context in which it developed.

The choices that a court makes regarding when and how rights
apply horizontally play important, and varied, roles in the course of
constitutional development within a legal system. A court’s horizontal
effect doctrine says something more broadly about what constitution-
al rights are and about the constitutional court’s role in enforcing
them.

This Article offers an overview of the role the horizontal effect
doctrines play in the constitutional development of the United States
as well as two other jurisdictions, Germany and Canada. I argue that
this analysis highlights how the state action doctrine has functioned as
a constitutional containment device in the United States. As applied,
the state action doctrine does not extinguish the horizontal effect of
rights altogether, but rather ensures that the Supreme Court, rather
than litigants, lower courts, or legislators, takes the lead in saying
when and how rights apply horizontally. I also argue that the Court
uses the state action doctrine to curate the conversation that the Court
and litigants have about rights, steering it away from certain difficult
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and unwelcome questions, such as whether state inaction is ever ac-
tionable.
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I. INTRODUCTION

Deriding the state action doctrine is one of the great pastimes of
American constitutional law. Charles Black famously named it a “con-
ceptual disaster area” in 1967,! but it had already been forcefully cri-
tiqued by Robert Hale in the 1920s and 1930s.2 It has been called a
“shamble™ and “incoherent.” Paul Brest noted its “Whitmanesque ca-
pacity to encompass contradictions” —and not as a compliment.’ On its
face, the core concept seems straightforward enough: constitutional
rights are rights against the government. But what counts as the “state
action” that triggers the protection of rights seems to shift, maddeningly,
from case to case in the Supreme Court’s state action jurisprudence.

The purpose of this Article is neither to add to the abuse already
visited upon the state action doctrine nor to rise to its defense. Rather, I
aim to help make some sense of why the state action doctrine has devel-
oped as it has by setting it in a comparative and historical frame. It can

1. Charles L. Black, The Supreme Court 1966 Term— Foreword: “State Action,” Equal Protec-
tion, and California’s Proposition 14,81 HARV. L. REV. 69, 95 (1967).

2. Robert L. Hale, Coercion and Distribution in a Supposedly Non-Coercive State, 38 POL. SCL
Q. 470, 471 (1923); Robert L. Hale, Force and the State: A Comparison of “Political” and “Economic”
Compulsion, 35 COLUM. L. REV. 149, 197-98 (1935).

3. Christopher D. Stone, Corporate Vices and Corporate Virtues: Do Public/Private Distinctions
Matter?,130 U. PA. L. REV. 1441, 1484 n.156 (1982).

4. Michael J. Phillips, The Inevitable Incoherence of Modern State Action Doctrine, 28 ST. LOUIS
U.L.J. 683, 683 (1984).

5. Paul Brest, State Action and Liberal Theory: A Casenote on Flagg Brothers v. Brooks, 130 U.
PA. L. REV. 1296, 1330 (1982) (“Whatever its pragmatic virtues, however, this Whitmanesque capacity
to encompass contradictions invites manipulation and mystification.”).
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be useful to think about the state action doctrine as an American re-
sponse to a generic problem that constitutional systems face: the problem
of managing the horizontal effect of rights. If the American response to
this problem is distinctive, it reflects the distinctive institutional, norma-
tive, and historical features of the context in which it developed.

On the classical liberal view, constitutional rights have vertical ef-
fect: that is, they regulate the hierarchical relationship between the state
and its citizens. But rights may also have horizontal effect, insofar as they
impact the legal relations between private parties. A horizontal effect
can be direct (such that private parties are themselves bound by constitu-
tional rights) or indirect (such that rights impose duties on the govern-
ment to regulate private-party legal relations in a certain way). Formally,
at least, the state action requirement draws a principled line in the sand
that sharply limits the horizontal effect of constitutional rights in the U.S.
legal system. In practice, though, American constitutional rights do have
horizontal effect some of the time.°

It should not be surprising that constitutional rights have at least
some horizontal effect, some of the time, in most legal systems that rec-
ognize such constitutional rights. Philosophically, the idea that a State’s
duties to its citizens entail protecting them against at least the worst pre-
dations of their neighbors has deep roots in social contract theory.” What
is more, applications of rights that seem principally vertical can have hor-
izontal spillovers, as when a court strikes down a statute that licenses a
form of private discrimination: it is state action that is invalidated, but a
collateral consequence of the ruling is to limit what private parties can
do.* And some courts may have instrumental reasons to apply rights hor-
izontally, since constitutional rights can empower courts by placing with-
in their reach outcomes that would otherwise be unavailable to them.’

The choices a court makes regarding when and how rights apply
horizontally play important and varied roles in the course of constitu-
tional development within a legal system. A court’s horizontal effect doc-
trine says something more broadly about what constitutional rights are,
and about the constitutional court’s role in enforcing them. How a court
gives horizontal effect to rights has implications for rights jurisprudence
more broadly—a fact courts must be mindful of when approaching hori-
zontal effect issues. Depending on how a legal system is structured,
choices to grant horizontal effect to rights may significantly reshape legal
decision-making processes and institutional relationships. For instance,

6. Seeinfra Part 11

7. See WILLIAM N. ESKRIDGE JR. & JOHN FEREJOHN, A REPUBLIC OF STATUTES: THE NEW
AMERICAN CONSTITUTION 4248 (2010) (discussing Locke and Hobbes on the state’s responsibility to
its citizens).

8. See, e.g., Romer v. Evans, 517 U.S. 1620, 1629 (1996).

9. For example, raising a constitutional-rights claim in a German civil-law court requires that
court to engage in constitutional reasoning and also brings the case within the appellate jurisdiction of
the Federal Constitutional Court. See Richard Barnett, The Protection of Constitutional Rights in
Germany, 45 VA. L. REV. 1139, 1142-43 (1959).
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the decision may expand the jurisdiction of constitutionally competent
courts into domains previously managed by legislatures and other courts.

This Article offers an overview of the role the horizontal effect doc-
trine plays in the constitutional development of the United States as well
as two other jurisdictions: Germany and Canada. Since space does not
permit a thorough treatment of any full history, I focus on critical junc-
tures: early, important cases in each jurisdiction that started the devel-
opment of the doctrine down a particular path. I offer enough context to
make the choices made in those critical junctures intelligible, and then
briefly describe how doctrines in each jurisdiction developed from these
starting points.

I chose these jurisdictions because they illustrate the variety of roles
the horizontal effect doctrine can play in processes of constitutional de-
velopment. We can better understand the peculiarities of the American
case, I submit, when we place it alongside different systems that followed
different courses of development. Also, I operate from the premise that,
to understand how courts approach issues of horizontal effect in each
case, we must be attentive not only to the role of legal reasoning in the
development of doctrine, but also to the strategic considerations of
courts and other actors, as well as the role of historical contingency.

In the case of the United States, the Supreme Court’s initial articu-
lation of the state action rule in the Civil Rights Cases" is the focal point

of the analisis. I seek to exi)lain both why the Court ruled as it did and
































































