THE NEXT FRONTIER TO LGBT EQUALITY: SECURING
WORKPLACE-DISCRIMINATION PROTECTIONS

SHALYN L. CAULLEY*

Using the momentum from the landmark decision in Obergefell,
LGBT advocates have turned their focus onto the fight for employ-
ment discrimination protections in the workplace. Although many
Americans believe LGBT individuals are protected from employment
discrimination under federal law, Title VII of the Civil Rights Act of
1964 does not ban employers from engaging in discrimination based
on sexual orientation or gender identity. Currently, there are two
prominent federal proposals that would create protections for LGBT
employees: the Equality Act and the Employment Non-
Discrimination Act (“ENDA?). This Note contends that the Equality
Act, which amends Title V11, is better than ENDA because it is supe-
rior to stand-alone legislation and affords better protections to LGBT
workers. Because of the makeup of Congress, however, this Note fur-
ther recommends that states take the initiative in developing their own
legislation that provides protections to LGBT employees. When en-
acting these protections, states should turn to the Utah Compromise
as an example of how best to achieve a balanced compromise that sat-

isfies both the LGBT community and religious-rights groups.
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I. INTRODUCTION

The lesbian, gay, bisexual, and transgender (“LGBT”)! movement
has come to a critical juncture. LGBT advocates are fighting harder than
ever to secure equality for LGBT citizens by using the momentum from
Obergefell > a landmark Supreme Court decision that gave same-sex cou-
ples the right to marry, to catapult themselves into their next battle.? De-
spite the fact that the ruling was a huge victory for the LGBT communi-
ty, a same-sex couple who gets married at 10 a.m. can be fired from their
jobs by noon for simply posting their wedding photos on Facebook.*
Since the United States has not adopted an explicit, uniform anti-
discrimination law that encompasses LGBT citizens, the employer’s ac-
tions would be legal in a majority of states.® Thus, the irony of marriage
equality is that it makes employment discrimination against LGBT
workers even easier, since now, more than ever, employers will be aware
of who identifies as LGBT through their marital status and spousal bene-
fits.o

Most Americans believe federal law already prohibits discrimina-
tion on the basis of sexual orientation and gender identity in the work-
place.” This is likely because Title VII of the Civil Rights Act of 1964
(“Title VII”) bans employers from engaging in discrimination on the ba-
sis of an employee’s race, color, religion, sex, or national origin.® Courts
and legislatures, however, have historically been reluctant to extend
these protections to LGBT workers.” Consequently, LGBT employees,
who make up 6.28% of the United States workforce,° are remarkably

1. This note will usc this acronym throughout to represent LGBT people gencerally. At times,
however, I also use the acronym “LGB,” which means the proposition or source did not include
transgender people.

2. See generally Obergefell v. Hodges, 135 S. Ct. 2584 (2015).

3. Tcd Johnson, Next LGBT Battle Must Be Legislation on Employment, Housing, Education,
VARIETY (July 1, 2015, 3:00 PM), http//www.variety.com/2015/biz/news/Igbt-comprehensive-
legislation-cmployment-housing-cducation-1201531938/.

4. Brandon Lorenz, Historic Marriage Equality Ruling Generates Momentum for New Non-
Discrimination Law, HUM. RTS. CAMPAIGN (July 7, 2015), http://www.hrc.org/blog/cntry/historic-
marriage-equality-ruling-generates-momentum-for-new-non-discrimina.

5. Sexual Orientation Discrimination, WORKPLACE FAIRNESS, http://www.workplacclairness.
org/sexual-orientation-discrimination#2 (last visited Jan. 25, 2017) (“Outside of the newly clarified
right to marry, there is currently no [ederal law prohibiting other types ol scxual oricntation discrimi-
nation.”).

6. Emma Green, Can States Protect LGBT Rights Without Compromising Religious Freedom?,
ATLANTIC (Jan. 6, 2016),
http://www.theatlantic.com/politics/archive/2016/01/1gbt-discrimination-protection-statcs-
religion/422730/.

7. Exec. Order No. 13,672: Executive Order Prohibits Federal Government and Contraction
Employment Discrimination on the Basis of Sexual Orientation or Gender Identity, 128 HARV. L. REV.
1304, 1305 (2015) |hereinafter Exec. Order No. 13,672).

8. 42 U.S.C. § 2000e-2 (2012).

9. Stephanic Rotondo, Employment Discrimination Against LGBT Persons, 16 GEO. J.
GENDER & L. 103, 104 (2015).

10.  Crosby Burns et. al., The State of Diversity in Today’s Workforce, CTR. FOR AM. PROGRESS 3
(July 2012), https://cdn.americanprogress.org/wp-content/uploads/issues/2012/07/pdf/diversity_brief.
pdrf.
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unprotected under a “crazy-quilt of laws” and policies." This crazy quilt
comprises a range of sources including: presidential executive orders,
private employer initiatives, city and county ordinances, gubernatorial
executive orders, and state legislation —all of which are unable to protect
all LGBT workers.”? Thus, even with all of these protections in place,
LGBT employment discrimination in the United States remains ram-
pant.’?

Part II of this Note discusses why LGBT-discrimination laws are
necessary and explains the types of discrimination LGBT employees
face. It then delves into the LGBT movement and describes the protec-
tions that are currently afforded to some LGBT employees under the
United States’ employment scheme. Additionally, Part II explores the
two most prominent federal proposals, the Equality Act and the Em-
ployment Non-Discrimination Act (“ENDA”), which would establish
uniform nondiscrimination protections for LGBT employees. Part III de-
scribes the pushback against LGBT protections and explains why each of
the most commonly raised concerns surrounding these protections are
unwarranted. Part III then demonstrates why the protections LGBT em-
ployees currently receive are inadequate and compares the Equality Act
to ENDA.

Ultimately, Part IV recommends that Congress adopt the Equality
Act because it is superior to stand-alone legislation like ENDA. The
Equality Act, however, does not presently have any chance of passing in
either chamber of Congress, as the House and Senate are both under
Republican control.* Thus, Part IV also recommends that states which
have not yet enacted LGBT nondiscrimination legislation focus on
adopting their own LGBT employment laws. It then recommends that
states use the same approach as the Utah Compromise because a balanc-
ing/compromise approach gives them the best chance of success. Finally,
Part V presents concluding remarks on LGBT employment discrimina-
tion in the United States.

II. BACKGROUND

Although sexual orientation and gender identity bear no relation-
ship to workplace performance or ability,” LGBT employees have faced

11.  Johnson, supra note 3.

12.  See infra Part I1.C.

13.  Alex Reed, Redressing LGBT Employment Discrimination Via Executive Order, 29 NOTRE
DAME J.L. ETHICS & PUB. POL’Y 133, 133 (2015).

14.  See Gabrielle Levy, Forget SCOTUS: The Next Fight over Gay Rights Will Be in Congress,
U.S. NEws (July 23, 2015, 6:19 PM), http://www.usnews.com/news/articles/2015/07/23/cquality-act-
continues-push-for-Igbt-rights.

15. BRAD SEARS & CHRISTY MALLORY, EMPLOYMENT DISCRIMINATION AGAINST LGBT
PEOPLE: EXISTENCE AND IMPACT 40-1, 40-2 (Christine Michelle Duffy & Denise M. Visconti eds.,
2014).
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a long and pervasive history of discrimination.'® LGBT discrimination in
the workplace occurs when an employee is subjected to negative em-
ployment action, harassment, or denial of certain benefits because of his
or her LGBT status or the LGBT status of someone they are close to.”
The following Section describes the negative effects of LGBT discrimina-
tion in the workplace on employees, employers, and society as a whole. It
then explores the array of protections that are currently in place for
LGBT workers as well as the two leading federal proposals that would
ban sexual orientation and gender identity discrimination: the Equality
Act and ENDA.

A. Why LGBT Employment Anti-discrimination Laws and Policies are
Necessary

When employees experience or fear discrimination because of their
sexual orientation or gender identity, it can negatively impact their men-
tal and physical health, as well as their employment opportunities.'® “Ac-
cess to employment lies at the center of American life,”" and, for the ma-
jority of Americans, employment does more than merely provide a
means to receive compensation.? It also plays an important role in indi-
viduals’ lives and can significantly impact a person’s self-concept and
well-being.?! Consequently, when employees are subject to discrimination
in the workplace, it can place a significant burden on their mental health
and personal safety.?

Several studies occurring over various time periods confirmed this
phenomenon in regards to LGBT workers.? When LGBT people per-
ceive or fear high levels of discrimination, they experience a much higher
prevalence of psychiatric disorders, depression, psychological distress,
low self-esteem, and loneliness.* LGBT people who not only fear, but
also are subjected to discrimination, anti-gay verbal harassment, and vio-
lence, also experience higher rates of suicidal intention, anger, anxiety,

16.  Equal. Found. of Greater Cincinnati, Inc. v. City of Cincinnati, 54 F.3d 261, 264 n.1 (6th Cir.
1995), vacated, 518 U.S. 1001 (1996).

17.  Sexual Orientation Discrimination, supra note 5.

18. Jennmiler C. Pizer ct al., Evidence of Persistent and Pervasive Workplace Discrimination
Against LGBT People: The Need for Federal Legislation Prohibiting Discrimination and Providing for
Equal Employment Benefits, 45 LOY. L.A. L. REV. 715, 73842 (2011-2012).

19. Sarah McBride et al., We the People: Why Congress and U.S. States Must Pass Comprehensive
LGBT Nondiscrimination Protections, CTR. FOR AM. PROGRESS 7 (Dcc. 2014), https://cdn.american
progress.org/wp-content/uploads/2014/12/LGBT-WeThePeople-report-12.10.14.pdf.

20. KELLY M. QUINTANILLA & SHAWN T. WAHL, BUSINESS AND PROFESSIONAL
COMMUNICATION: KEYS FOR WORKPLACE EXCELLENCE 298 (Diane McDaniel et al. eds., 2011).

21. Id

22. BRAD SEARS & CHRISTY MALLORY, WILLIAMS INST., DOCUMENTED EVIDENCE OF
EMPLOYMENT DISCRIMINATION & ITS EFFECTS ON LGBT PEOPLE 15 (July 2011), http:/williams
institute.law.ucla.edu/wp-content/uploads/Sears-Mallory-Discrimination-July-20111.pdf (quoting the
Dep’t of Health and Human Serv.).

23. Pizer et al., supra note 18, at 741-42.

24. Id. at 740.
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post-traumatic stress, other symptoms of depression, psychological dis-
tress, mental disorders, and deliberate self-harm.>

Moreover, workplace discrimination can negatively affect an LGBT
employee’s ability to find work and excel in the workplace. “One of the
most significant instances of discrimination faced by LGBT applicants
occurs at the entry point of employment: hiring.”” LGBT people face
substantially higher rates of rejection when applying for jobs compared
to equally qualified heterosexual candidates.®® In a study conducted in
Texas, researchers had equally qualified candidates apply for jobs, with
the only variation being the hat they wore when applying.® Some candi-
dates displayed hats that read “Texas and Proud,” while the others’ hats
said “Gay and Proud.”® Candidates who wore the latter received 11%
fewer callbacks.”® Another study found that by simply adjusting a résumé
to include involvement at a “progressive and socialist” organization in-
stead of a “gay group,” it increased the chance of the applicant receiving
an interview by 40%.% This kind of discrimination results in many capa-
ble and qualified LGBT workers being unemployed and unable to sup-
port their families.*

Even if employed, however, LGBT employees still face several
forms of discrimination within the workplace.* Many LGBT employees,
for example, experience hostile office climates where they “are common-
ly subject to offensive and hurtful comments, and . . . frequently held to a
double standard regarding workplace interactions and behaviors.”* The
LGBT workplace double standard arises: while 70% of people believe it
is unprofessional for co-workers to talk about their sexual orientation or
gender identity in the workplace, 84% of non-LGBT respondents report
that they talk about their own social lives and 65% report that they also
talk about their dating or married lives.*® This kind of unwelcoming envi-
ronment is difficult for LGBT employees and can become openly hostile
when they are subject to direct or indirect taunting, jokes, or outright
harassment.”” Between 7-41% of LGB workers report that they have ex-

25. Id. at 740-41.

26. Winnic Stachelberg & Crosby Burns, 10 Things to Know About the Employment Non-
Discrimination Act, CTR. FOR AM. PROGRESS (Apr. 24, 2013), https://www.americanprogress.org/
issucs/lgbt/news/2013/04/24/61294/10-things-Lo-know-about-the-cmployment-non-discrimination-act/.

27. McBride et al., supra note 19.

28. Id.

29. Id.

30. Id.

31. Id.

32. Why Gay Men Don’t Get Job Interviews, WEEK (Oct. 6, 2011) http://theweck.com/articles/
481221/why-gay-men-dont-job-interviews.

33.  Stachelberg & Burns, supra note 26.

34. McBride et al., supra note 19, at 7-8.

35. Id. at1l.

36. Id.

37. Id.
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perienced this type of harassment at work either by having their office or
workplace vandalized or by being verbally or physically bullied.*

In addition to double standards and harassment in the workplace,
many LGBT employees are also discriminated against in their terms of
employment. LGBT workers, for example, are commonly paid less than
others in their same positions.*® On average, gay male workers are paid
10-32% less than their heterosexual male coworkers, despite the same
productivity characteristics.* A national transgender discrimination sur-
vey provided further data supporting this disparity in pay when it found
that 15% of transgender employees report household incomes of less
than $10,000 per year, versus only 4% of the general population.*

Additionally, between 11-28% of LGB workers report that they
have been denied or passed over for a promotion due to their sexual ori-
entation.? LGBT employees are also often outright fired.* One in ten
LGB workers, and one in four transgender workers, have been fired
from a previous job because of his or her sexual orientation or gender
identity.* These forms of workplace discrimination have very real conse-
quences for LGBT employees and their families’ economic security.*

Employment discrimination is similarly a foolish economic business
practice from an employer’s stance. Allowing LGBT discrimination in
the workplace is a costly business practice for four reasons. First, discrim-
ination during recruitment puts employers at a competitive disadvantage
and results in inefficient hiring.* Employers limit their candidate pools
when they engage in discrimination and lose profits when they do not
hire the most qualified candidates.” When an employer decides not to
hire individuals based on job-irrelevant characteristics, such as sexual
orientation and gender identity, they “are left with a substandard work-
force that diminishes their ability to generate healthy profits.”* Addi-
tionally, victims of employment discrimination will often discourage oth-

38. Id. at12.

39.  Pizer ctal, supra notc 18, at 725.

40. Id. at737.

41. McBride ct al, supra notc 19, at 9.

42. Id. at7-8.

43. Id.

44, Tammy Baldwin & Neera Tanden, Marriage Equality Isn’t Enough, U.S. NEWS (Aug. 25,
2015, 6:00AM), hitp://www.usncws.com/ncws/the-report/articles/2015/08/25/morc-must-be-done-to-
ensure-Igbt-workplace-equality.

45. Ncera Tanden & Ted Strickland, We Need a Federal LGBT Non-Discrimination Act,
NEWSWEEK (Dec. 10, 2014, 4:04 PM), http://www.newsweek.com/we-need-federal-Igbt-non-discrim
ination-act-290907.

46. Crosby Burns, The Costly Business of Discrimination: The Economic Costs of Discrimination
and the Financial Benefits of Gay and Transgender Equality in the Workplace, CTR. FOR AM.
PROGRESS 8 (Mar. 2012), https://cdn.americanprogress.org/wp-content/uploads/issues/2012/03/pdf/Igbt
_biz_discrimination.pdf.

47. Id. at2,9.

48. Id.at2.
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ers from seeking employment with the offending employer, resulting in
even more ineffectual recruitment.*

Second, tolerating discrimination against employees makes it diffi-
cult for employers to retain employees.® A 2011 survey of white-collar
LGBT employees found that only one-third of employees who were not
open at work about their LGBT identity were happy in their careers,
while two-thirds of employees who were open about their LGBT identity
reported being content at their workplace.” Consequently, LGBT em-
ployees who are able to be open about their sexual orientation or gender
identity in front of their colleagues were found to be significantly more
likely to remain in their current position than those who are not.” Since it
“costs somewhere between $5,000 and $10,000 for an hourly worker, and
between $75,000 and $211,000 for an executive making $100,000 a year”
to replace a departing employee, employers who allow discrimination to
push their employees out of their positions can waste a substantial
amount of money.”

Third, employers experience lower legal costs related to discrimina-
tion lawsuits when they prevent discrimination within their organizations
before it occurs.™ There is yet to be a study of the costs of compliance or
lawsuits that arise from sexual orientation and gender identity discrimi-
nation in the workplace.” In 2010, however, the top ten private plaintiff
employment discrimination lawsuits cost employers $346.4 million.
Thus, employers can put themselves in a position to save money if they
address LGBT discrimination before it occurs.” This rings especially true
in states and localities with LGBT-discrimination protections in place, in
districts that interpret Title VII to include sexual orientation and gender
identity, and for employers covered by the presidential executive orders
banning LGBT discrimination.*

49. Id. at9.

50. Press Release, Office of the Press Sec’y, White House, Fact Sheet: Taking Action to Support
LGBT Workplacc Equality is Good [or Busincss (July 21, 2014), https://www.whitchousc.gov/the-
press-office/2014/07/21/fact-sheet-taking-action-support-Igbt-workplace-equality-good-business-0
|hercinalter Taking Action Press Releasc|.

51. SEARS & MALLORY, supra note 22, at 13.

52. Karen Higginbottom, U.S. Economy Could Save $9B Annually by Creating Inclusive Envi-
ronment for LGBT Employees, FORBES (Jan. 30, 2015, 6:54 AM), http://www.forbes.com/sites/
karcnhigginbottom/2015/01/30/us-cconomy-could-save-9bn-annually-by-crcating-inclusive-environ
ment-for-Igbt-employees/#1099cabdc2ed.

53. Burns, supra notc 46, at 2.

54. Michaela Krejcova, The Value of LGBT Equality in the Workplace, GLAAD (Feb. 26, 2015),
http://www.glaad.org/blog/value-lgbt-cquality-workplace.

55. M.V.LEE BADGETT ET AL., WILLIAMS INST., THE BUSINESS IMPACT OF LGBT-SUPPORTIVE
WORKPLACE POLICIES 21 (May 2013), hittp:/williamsinstitute.law.ucla.edu/wp-content/uploads/
Business-Impact-LGBT-Policies-Full-May-2013.pdf.

56. Burns, supra note 46, at 15.

57. See BADGETT ET AL., supra note 55, at 21.

58.  Seeinfra Part 11.C.1-5.
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Lastly, “[i]n today’s business world, it is no secret that publicized
discrimination causes current customers to leave . . ..”% In 2002, the Hu-
man Rights Campaign (“HRC”) began publishing an annual report that
rates corporations based on their LGBT policies or lack thereof,® and
lists the best places to work for LGBT employees.®! Corporations scoring
high index ratings often receive positive press,” while those who score
low often find themselves in articles that may damage their reputation.®
Thus, LGBT policies can impact a consumer’s choice of whether or not
to support a business—with LGBT consumers preferring corporations
that treat LGBT employees well.*

Employers and employees are not the only ones who suffer from
LGBT workplace discrimination, though. America’s “economy functions
best when workers are matched to the jobs with the best fit, maximizing
their productivity, increasing wages and helping the bottom line for
businesses.”* Since discrimination hinders qualified workers from max-
imizing on their potential, and keeps many workers out of positions
they are qualified for, it has a negative impact on the economy.® The
most recent study found the United States economy could save roughly
$9 billion annually if employers were more effective at implementing
inclusive LGBT policies®” —which is especially concerning during such a
financially critical time for our nation.®

B. The LGBT Movement

Because of all the negative effects of LGBT discrimination, more
than 500 organizations are working towards achieving equality for LGBT
citizens in many facets of everyday life, including employment.® The
LGBT movement spends approximately $530 million annually and em-
ploys thousands of people across the country.”” In June 2015, the LGBT

59. Krcjeova, supra notc 54.

60. HuUM. RTS. CAMPAIGN, CORPORATE EQUALITY INDEX 2015: RATING AMERICAN
WORKPLACES ON LESBIAN, GAY, BISEXUAL AND TRANSGENDER EQUALITY 3 (2015).

61. Best Places to Work 2015, HUM. RTS. CAMPAIGN, http://www.hrc.org/resources/best-places-
to-work-2015 (last visited Jan. 25, 2017).

62. See Courtney Michaluk & Daniel Burnett, Gayconomics 101: Why the Latest LGBT Rights
Legislation Could be the ‘(ENDA’ the Road for Some Job Seekers, HUFFINGTON POST (Nov. 25, 2013
3:08 AM), http://www.huffingtonpost.com/courtney-michaluk/enda_b_4326767.html/; Jacquelyn Smith,
The 25 Best Companies for LGBT Employees, BUS. INSIDER (Mar. 6, 2014, 2:58 PM), hitp://www.
businessinsider.com/best-companies-for-Igbt-employees-2014-3.

63. See Amanda Chatel, 7 Companies that Don’t Support Gay Rights, HUFFINGTON POST (OclL.
16, 2013, 5:08 PM), http://www.huffingtonpost.com/2013/10/16/anti-gay-companies_n_4110344.html.

64. See Krcjcova, supra note 54.

65. Taking Action Press Release, supra note 50.

66. Higginbottom, supra note 52.

67. Id.

68. Taking Action Press Release, supra note 50.

69. Movement Overviews, MOVEMENT ADVANCEMENT PROJECT, http://www.lgbtmap.org/Igbt-
movement-overviews (last visited Jan. 25, 2017).

70. These organizations employ varying approaches and strategies to help progress towards their
ultimate goal of total equality. Some work to implement laws and policies through involvement in
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movement gained one of its largest victories to date when the Supreme
Court granted same-sex couples the right to marry.” Prior to this ruling,
however, an LGBT donor commissioned a study to examine how other
similar civil-rights movements fared in the wake of major victories.”

What the study discovered was that several movements “‘won
something and then sat back and relaxed’—only to find themselves with
their work still undone many years later.”” The study provided examples
of euphoric high points that devolved into brutal drags, such as the nev-
er-ending fight over abortion rights post-Roe v. Wade.™ It also described
how, notwithstanding the fact that the Americans with Disabilities Act
was passed over a quarter century ago, disabled people, to this day,
struggle to get around and find jobs.” Sobered by these results, LGBT-
movement leaders and philanthropists consciously decided that they
would not let their movement suffer a similar fate.”

Consequently, while LGBT advocates and organizations had every
reason to celebrate their hard-fought, marriage-equality win, instead of
pausing to rejoice in their victory, they cleverly chose to use the momen-
tum gained from the high-profile decision to steer attention towards oth-
er LGBT issues.” In the days following the ruling, advocates across the
country used the media hype to illuminate how the decision, while a step
in the right direction, was not the end of the road to LGBT equality.”™

In an interview with CBS, Chad Griffin, president of the HRC,
comprehensively tied marriage equality to remaining areas of LGBT dis-
crimination.” Griffin asserted that, even after this ruling, in a majority of
states “you can be married at 10:00 a.m., fired from your job by noon,

court cases, lobbying, and elections, while others work directly with LGBT people in need of assis-
tance, and still others work to change people’s negative attitudes about LGBT Americans through
education and propaganda. Id.

71. Justicc Kennedy, writing [or a five-justice majority, declared that “[they ask for cqual digni-
ty in the eyes of the law,” and “the Constitution grants them that right.” Obergefell v. Hodges, 135 S.
CLt. 2584, 2608 (2015).

72. David Callahan, No One Left Behind: Tim Gill and the New Quest for Full LGBT Equality,
INSIDE PHILANTHROPY (Aug. 25, 2015, 11:57 AM), http://www.insidephilanthropy.com/home/
2015/8/25/no-one-left-behind-tim-gill-and-the-new-quest-for-full-lgbt.html#.

73. Id.

74. Id.

75. Id.

76. Id.

77. See Erik Eckholm, Next Fight for Gay Rights: Bias in Jobs and Housing, N.Y. TIMES, Junc
27,2015, at A1; Lorenz, supra note 4; Mira Oberman, Married Sunday, Fired Monday: Next US Gay
Rights Fight, YAHOO NEWS (July 3, 2015), hitp://ncws.yahoo.com/marricd-sunday-lircd-monday-next-
us-gay-rights-025339089.html; Annamarya Scaccia, 4 LGBT Issues to Focus on Now That We Have
Marriage Equlity, ROLLING STONE (Junc 29, 2015), http://www.rollingstone.com/politics/ncws/4-1gbt-
issues-to-focus-on-now-that-we-have-marriage-equality-20150629; Matt Smith, Fired for Being Gay?
Activists Say Their Next Fight is for New, Nationwide Protections, FOX 59 (June 29, 2015, 5:10 PM),
http://fox59.com/2015/06/29/fired-for-being-gay-activists-say-their-next-fight-is-for-new-nationwide-
protections/.

78. Lorenz, supra note 4.

79. Melanic Hunter, Human Rights Campaign Calls for ‘Full and Comprehensive Nondiscrimina-
tion Protections’ for LGBT, CNS NEWS (June 29, 2015, 2:06 PM), http://www.cnsnews.com/news/
article/melanie-hunter/human-rights-campaign-calls-full-and-comprehensive-nondiscrimination.
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and evicted from your home by 2:00 simply for posting that wedding pho-
to on Facebook.”® The Movement Advancement Project (“MAP”) also
joined the effort to direct the public conversation towards remaining ine-
qualities.’! It published a chart post-Obergefell explaining how, in June
2015, thousands of LGBT people across America gained the freedom to
marry, but in July, 52% of LGBT people were still at risk of being fired
from their jobs, kicked out of their homes, and denied access to doctor’s
offices and restaurants.®

Griffin and the MAP’s claims are noticeably similar—they “hit a
celebratory note, but then pivot[] to unfinished work ahead.”®® This
“echo chamber,” however, was no accident.® Instead, it was part of a
larger plan that prearranged how LGBT organizations would respond
once marriage equality was won.® This strategy was very successful, and
their ideas spread like wildfire with headlines like “Married Sunday,
Fired Monday: Next US Gay Rights Fight” incessantly circulating news-
stands and the Internet.®s These are not new or revolutionary concepts;
they are vintage ideas receiving the attention they need to move forward.
Many LGBT protections do already exist in varying forms, but as the
headlines demonstrate, LGBT citizens nevertheless remain unprotected
in many areas of everyday life.*

C. A Mazeof LGBT Employment Protections

Our current employment scheme leaves the estimated® 1 million
LGBT workers in the public sector, and 7 million LGBT workers in the
private sector® in varying protected states.® The United States is com-

80. Id.

81. In June 2015, Thousands of LGBT People Across America Gained the Freedom to Marry,
MOVEMENT ADVANCEMENT PROJECT, hitp://www.lgbtmap.org/imagc/Inlographic-Post-Marriage-
01.2.jpg (last visited Jan. 25, 2017).

82. Id.

83. Callahan, supra note 72.

84. Id.

85. Id.

86. Obcrman, supra notc 77.

87. This Note only discusses LGBT rights in the context of the workplace. As this section briefly
touched on, however, LGBT advocales are lighting [or cquality in many other arcas of cveryday lifc,
such as public accommodations and housing. For discussions on these topics see Carlic Armstrong,
Slow Progress: New Federal Rules Only Begin to Address Housing Discrimination Based on Sexual
Orientation and Gender Identity, 9 MOD. AM. 2 (2013); Justin Muehlmeyer, Toward a New Age of
Consumer Access Rights: Creating Space in the Public Accommodation for the LGBT Community, 19
CARDOZO J.L. & GENDER 781 (2013).

88.  While the Department of Labor collects information on workers’ race, ethnicity, gender, dis-
ability, and other demographic characteristics, it does not gather data on workers’” sexual orientation
or gender identity. Labor Force Statistics from the Current Population Survey, BUREAU OF LAB. STAT.,
http://www.bls.gov/cps/demographics.htm (last visited Jan. 25, 2017).

89.  WILLIAMS INST., DOCUMENTING DISCRIMINATION ON THE BASIS OF SEXUAL ORIENTATION
AND GENDER IDENTITY IN STATE EMPLOYMENT 2 (Sept. 2009), http://williamsinstitute.law.ucla.
edu/wp-content/uploads/ExecutiveSummary1.pdf.
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prised of a complex patchwork of anti-discrimination laws and protec-
tions for LGBT workers that has led to major geographic inequalities.”!
LGBT employees who do not live on either of the two coasts, or in the
Northeast, have predominantly been left behind in terms of legal protec-
tion.”? Ultimately, while some LGBT workers receive no protection from
employment discrimination, others hold some protections, but lack oth-
ers, and yet others receive full protection from any discriminatory ac-
tion.” LGBT employees experience differing protections because, while
most Americans mistakenly believe federal law prohibits discrimination
on the basis of sexual orientation and gender identity in the workplace,
no such uniform law yet exists.” Instead, protections extend from a mul-
titude of other sources including: Title VII, presidential executive orders,
private employer initiatives, city and county ordinances, gubernatorial
executive orders, and state legislation—none of which are able to en-
compass all LGBT workers.

1. Title VII of the Civil Rights Act of 1964%

Some employees who experienced discrimination in the workplace
because of their LGBT status have recovered by bringing Title VII law-
suits.® Title VII is a federal statute that bans employers from engaging in
discriminatory practices based on an employee’s race, color, religion, sex,
or national origin.” Under Title VII, it is discriminatory to refuse to hire,
or discharge an employee, or discriminate against any individual with re-
spect to his compensation, terms, conditions, or privileges of employ-
ment.*® From 1974 to 1994, Congress considered legislation that would
add sexual orientation to the list of protected classes included in Title
VII, but the proposals continuously met strong opposition.” While Title
VII was not amended to include sexual orientation or gender identity,
this has not prevented some LGBT plaintiffs from recovering under oth-
er laws because of sex theories.!®

90. See David Wachicl & Karen Tanenbaum, Employment Law Daily Wrap Up, Strategic Per-
spectives— Obergefell v. Hodges and the Future of LGBT Rights in the Workplace, CCH 1-2 (2015),
http://hr.cch.com/ELD/ObergefellvHodgesandthefutureof LGBTrightsintheworkplace.pdf.

91.  Eckholm, supra note 77.

92. Id.

93.  Wachtel & Tanenbaum, supra note 90, at 1-2.

94.  Exec. Order No. 13672, supra note 7, at 1305.

95. 42 U.S.C. § 2000e (2012).

96. See Examples of Court Decisions Supporting Coverage of LGBT-Related Discrimination Un-
der Title VII, EQUAL EMP’T OPPORTUNITY COMM'N, http://www.eeoc.gov/eeoc/newsroom/wysk/
Igbt_examples_decisions.cfm (last visited Jan. 25, 2017).

97. 42 U.S.C. § 2000e-2(a)(1) (emphasis added).

98. Id.

99. See Equality Act of 1974, H.R. 14752, 93rd Cong. (1974).

100.  See Price Watcrhouse v. Hopkins, 490 U.S. 228 (1989).



No. 2] LGBT WORKPLACE DISCRIMINATION PROTECTION 921

a. Federal Courts

In Price Waterhouse v. Hopkins,! the plaintiff’s employer repeated-
ly told her to act, speak, and dress in a manner that was more suiting to
her sex.? The Supreme Court found that the employer’s conduct
amounted to employment discrimination based on “sex stereotypes,”
which it concluded constituted unlawful sex discrimination under Title
VIL.'» The Court reasoned that “we are beyond the day when an em-
ployer could evaluate employees by assuming or insisting that they
matched the stereotype associated with their group . . . .”'* Ultimately,
the Court concluded that gender must be completely irrelevant in em-
ployment decisions under Title VII.1%

Following this judgment, many lower federal courts began recogniz-
ing the overlap between sexual-orientation and gender-identity discrimi-
nation and discrimination based on sex stereotypes.'® A gay man, for ex-
ample, could experience discrimination both for stereotypical sex
reasons, such as not appearing sufficiently masculine, and for being in a
same-sex relationship.!” Consequently, LGBT plaintiffs have, in at least
some circuits, been successful in Title VII lawsuits by building upon a
sex-stereotyping theory.!%

In 2001, the Third Circuit ruled that a plaintiff who was harassed on
the basis of his sexual orientation alone could not recover under Title
VIL'® The court noted, however, that LGBT plaintiffs may recover for
sex discrimination “by presenting evidence that the harasser’s conduct
was motivated by a belief that the victim did not conform to the stereo-
types of his or her gender.”" The court reasoned that, had the plaintiff in
Price Waterhouse been a lesbian, that fact would not have provided the
employer with an excuse for its discrimination.!! Similarly, in 2004, the
Sixth Circuit found that discrimination against a transgender woman for
“failure to conform to sex stereotypes concerning how a man should look
and behave” was actionable under Title VIL."? Five circuits now extend
the sex-stereotyping principle to LGBT plaintiffs.!

101. Id.

102.  Zachary R. Herz, Price’s Progress: Sex Stereotyping and Iis Potential for Antidiscrimination
Law, 124 YALE L.J. 396, 398 (2014).

103. Price Waterhouse, 490 U.S. at 251.

104. Id. at 251 (citing L.A. DEPT. OF WATER AND POWER V. MANHART, 435 U.S. 702, 707 n.13
(1978)).

105.  Id. al 240.

106. Pizer et al., supra note 18, at 746.

107. Noam Scheiber, U.S. Agency Rules for Gays in Workplace Discrimination, N.Y. TIMES, July
18,2015, at B1.

108. Rotondo, supra note 9, at 108.

109.  Bibby v. Phila. Coca Cola Bottling Co., 260 F.3d 257, 265 (3rd Cir. 2001).

110. Id. at 262-63.

111.  Id. at265.

112.  Smith v. City of Salem, Ohio, 378 F.3d 566, 572 (6th Cir. 2004).

113.  Glenn v. Brumby, 663 F.3d 1312, 1320 (11th Cir. 2011); Smith, 378 F.3d at 572; Bibby, 260
F.3d at 262-63; Nichols v. Azteca Rest. Enters., Inc., 256 F.3d 864, 874 (9th Cir. 2001); Higgins v. New
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Several other circuits, however, reject that there is an overlap be-
tween discrimination based on sex and discrimination based on sexual
orientation and gender identity. Their reasoning generally rests on the
argument that Congress did not consider, nor intend, Title VII to apply
to anything other than the traditional concept of sex.!* They also point to
the fact that, repeatedly, Congress has explicitly rejected legislation that
would extend Title VII to cover sexual orientation and gender identity.!'s
These circuits continue to use the pre-Price Waterhouse interpretation of
sex that does not extend relief to LGBT employees.!'¢

b. Equal Employment Opportunity Commission

The Civil Rights Act of 1974 also created the Equal Employment
Opportunity Commission (“EEOC”) to enforce Title VIL.17 Congress
gave the Commission authority to investigate and bring charges of dis-
crimination against employers covered by Title VIIL.!** The EEOC, how-
ever, only litigates a small number of cases and does not have authority
to compel employers to follow their policies or impose fines to viola-
tors."” In 2012, the EEOC held that discrimination based on gender iden-
tity is sex discrimination under Title VII.** In 2015, the Commission took
it one step further when it held that “allegations of discrimination on the
basis of sexual orientation [also] state a claim of discrimination on the
basis of sex” under Title VIL.*!

The EEOC maintains that federal courts, including the Supreme
Court, elucidated sex discrimination over the years in a way that makes it
broad enough to encompass sexual-orientation discrimination.'?? Addi-
tionally, the Commission contends that sexual orientation discrimination
is sex discrimination because it “rests on stereotypes about how men and
women should behave and punishes employees for their association with

Balance Athletic Shoe, Inc. 194 F.3d 252, 259 (1st Cir. 1999). The Seventh Circuit also held that “Title
VII does not permit an cmployee to be treated adversely because his or her appearance or conduct
does not conform to stereotypical gender roles,” but the decision was vacated on other grounds. Doe
v. City ol Belleville, 119 F.3d 563, 580 (7th Cir. 1997).

114.  Etsitty v. Utah Transit Auth., 502 F.3d 1215, 1221 (10th Cir. 2007); Ulane v. Eastern Airlines,
Inc., 742 F.2d 1081, 1085 (7th Cir. 1984); Sommers v. Budget Mkig., Inc., 667 F.2d 748, 750 (8th
Cir.1982); Holloway v. Arthur Andersen & Co., 566 F.2d 659, 662-63 (9th Cir.1977).

115.  Bibby,260 F.3d at 261.

116. Pizer et al., supra note 18, at 746.

117. 42 U.S.C. § 2000c-4 (2012).

118. The EEOC also engages in outreach and educational programs to try to prevent discrimina-
tion belore it occurs. Overview, EQUAL EMP’T OPPORTUNITY COMM’N, hilp://www.ccoc.gov/eeoc/
(last visited Jan. 25, 2017).

119. Tara Sicgel Bernard, Fired for Being Gay? Protections are Piecemeal, N.Y. TIMES, June 1,
2013, at B1.

120. EEOC Appeal No. 0120120821, 2012 WL 1435995, at *9 (2012).

121.  EEOC Appeal No. 0120133080, 2015 WL 4397641, at *10 (2015).

122. Dale Carpenter, Anti-Gay Discrimination is Sex Discrimination, Says the EEOC, WASH.
PosT (July 16, 2015), https://www.washingtonpost.com/news/volokh-conspiracy/wp/2015/07/16/anti-
gay-discrimination-is-sex-discrimination-says-the-ccoc/?utm_term=.ed(75cd(b382.
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others of the same sex.”'? According to the Commission, sexual orienta-
tion as a concept cannot be defined or understood without a reference to
sex.’ “[I]f an employer discriminated against a lesbian for displaying a
photo of her wife, but not a straight man for showing a photo of his wife,
that amounts to sex discrimination.”'” Thus, under the EEOC’s interpre-
tation, plaintiffs do not have to build upon a sex-stereotyping theory, but
instead can simply argue they were discriminated against for their sexual
orientation or gender identity.

The EEOC now accepts and investigates Title VII sex discrimina-
tion claims that allege sexual-orientation and/or gender-identity discrim-
ination.'? The Commission’s interpretation of sex, however, is not bind-
ing on federal courts or private employers.'” Nevertheless, courts often
defer to agencies when interpreting laws that come under their jurisdic-
tion."”” The EEOC’s expertise in anti-discrimination laws may also per-
suade courts wrestling with this question to adopt their interpretation.'?

2. Presidential Executive Orders

On July 21, 2014, President Obama signed Executive Order 13,672'%
after months of passionate advocacy® from LGBT supporters. The ex-
ecutive order amended Executive Order 11,478, issued by President
Nixon in 1969,2 which originally banned discrimination against federal
employees on the basis of race, color, religion, sex, national origin, dis-
ability, and age.” In 1998, President Clinton amended Nixon’s execu-
tive order to also include sexual orientation,'®* and President Obama’s
order further amended it to include gender identity.”*> Thus, federal

123. Id.

124.  Carpenter, supra note 122.

125.  Charlotic Alter, Discrimination Against LGBT Workers Is Illegal, Commission Rules, TIME
(July 17, 2015), http:/time.com/3962469/1gbt-discrimination-eeoc/.

126.  What You Should Know About EEOC and the Enforcement Protections for LGBT Workers,
EQUAL EMP'T OPPORTUNITY COMM'N, http//www.eeoc.gov/eeoc/newsroom/wysk/enforcement_
protections_lgbt_workers.clm (last visited Jan. 25, 2017).

127. Non-Discrimination Laws, MOVEMENT ADVANCEMENT PROJECT, http://www.lgbtmap.org/
cquality-maps/non_discrimination_laws (last visited Jan. 25, 2017).

128. Scheiber, supra note 107.

129. Id. (“In an arca ol law where we’re sceing rapid change, courts may well be interested in
what the lead anti-discrimination agency has to say.”).

130. Excc. Order No. 13,672, 79 Fed. Reg. 42,971 (July 21, 2014). Immcediately preceding signing
the order, President Obama held a press conference and announced that “[i]t doesn’t make much
scnsc, but today in America, millions of our [cllow citizens wake up and go to work with the awarc-
ness that they could lose their job, not because of anything they do or fail to do, but because of who
they arc—Icsbian, gay, biscxual, transgender. And that’s wrong. We're here to do what we can Lo
make it right—to bend that arc of justice just a little bit in a better direction.” Barack Obama, Pres-
ident, Remarks by the President at Signing of Executive Order on LGBT Workplace Discrimination
(Ju]y 21, 2014) [hereinafter Remarks by the President].

131. Remarks by the President, supra note 130.

132.  Exec. Order No. 11,478, 34 Fed. Reg. 12,985 (Aug. 8, 1969).

133. Taking Action Press Release, supra note 50.

134. Exec. Order No. 13,087, 63 Fed. Reg. 30,097 (May 28, 1998).

135, Exec. Order No. 13,672, 79 Fed. Reg. 42,971 (July 21, 2014).
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employers can no longer discriminate against employees on the basis of
their sexual orientation or gender identity.

The executive order also amended Executive Order 11,246, issued
by President Lyndon B. Johnson.* Executive Order 11,246 bans feder-
al contractors and federally assisted construction contractors and sub-
contractors who complete over $10,000 in government business a year
from engaging in workplace discrimination.’” The amendment added
sexual orientation and gender identity to the list of protected classes
that already existed in the executive order,"*® making “it illegal to fire or
harass employees of federal contractors based on their sexual orientation
or gender identity.”®® The executive order applies to all establishments
of contractors and subcontractors, not just those who are directly in-
volved in performing the contract. Roughly 28 million workers em-
ployed at 24,000 companies were affected by the amendment.'*!

3. Private Employer Initiatives

Private employers sometimes opt to adopt their own LGBT policies
and initiatives within their organizations. Over the past few decades,
companies have progressively realized the benefits'? of providing
“[v]oluntarily enacted sexual orientation and gender identity nondiscrim-
ination policies, domestic partner benefits, transition-related health care
benefits, and other related policies.”'* Employers believe that inclusive
employment policies such as these help them attract and retain talented
employees, which in turn helps them draw in more customers'*# and im-
prove their bottom line.'*

Research to this effect supports their conclusions. A study of organ-
izations with more than 10,000 employees found that effective implemen-
tation of diversity and inclusion policies saved companies between

136. Excc. Order No. 11246, 30 Fed. Reg. 12,319 (Sept. 24, 1965).

137. Taking Action Press Release, supra note 50.

138.  Excc. Order No. 13,087, 63 FR 30,097; David Hudson, President Obama Signs a New Execu-
tive Order to Protect LGBT Workers, WHITE HOUSE BLOG (July 21, 2014, 3:00 PM),
https://www.whitchouse.gov/blog/2014/07/21/president-obama-signs-new-cxceutive-order-protect-lgbt-
workers.

139. Jenniler Bendery, Obama Signs Executive Order on LGBT Job Discrimination,
HUFFINGTON POST (July 21, 2014 10:50 AM), http://www.huftingtonpost.com/2014/07/21/obama-gay-
rights_n_5605482.html.

140. Robin Maril, Executive Order Prohibiting LGBT Discrimination Goes into Effect, HUMAN
RTS. CAMPAIGN (April 8, 2015), htip://www.hrc.org/blog/cntry/cxccutive-order-prohibiting-lgbt-
discrimination-goes-into-effect.

141. Elizabeth Dias, Obama’s Executive Order to Protect Gay Workers Will Have No Religious
Exemption, TIME (July 18, 2014), http:/time.com/3006170/obama-executive-order-gay-lgbt-federal-
employees-religious-exemption/.

142.  See BADGETT ET AL., supra note 55; Krejcova, supra note 54.

143. BADGETTET AL., supra note 55.

144. Opinion Poll: Small Business Owners Oppose Denying Services to LGBT Customers Based
on Religious Beliefs, SMALL BUS. MAJORITY 8 (July 13, 2015), http:/www.smallbusinessmajority.
org/sites/default/files/research-reports/071315-National-RFR A -and-ND-poll.pdf.

145, Id. at7.
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$127,000 and $944,000 annually.”¢ Companies with more than 250,000
employees saved between $3.2 million and $23.6 million.'¥” Thus, it is un-
surprising that an increasing number of private employers are taking
matters into their own hands by creating internal initiatives and protec-
tions for LGBT employees.'#

Employers can adopt these policies in states and cities that lack
LGBT employment lawsor in conjunction with preexisting laws to pro-
vide additional protections.' Currently, 91% of Fortune 500 companies
prohibit discrimination based on sexual orientation, and 61% ban gen-
der-identity discrimination.'® Some corporations, however, go even fur-
ther than just banning discrimination and also create programs and
groups to promote LGBT inclusiveness.'” One illustration of this is the
“Gayglers,” Google’s employee resource group that makes suggestions
of programs and policies to help Google promote LGBT equality.'
Shareholders catching onto these trends have also drafted corporate
LGBT-inclusive proposals that serve as an important catalyst for change
in corporate nondiscrimination policies.'®

Small businesses are also following suit.’** Seven out of ten small
businesses prohibit discrimination based on sexual orientation, and six
out of ten small businesses prohibit gender identity discrimination.'” Of
the small businesses with LGBT nondiscrimination policies, 86% report
that the policies cost them nothing or next to nothing.'s

4.  City and County Ordinances

Cities and counties may also pass local nondiscrimination ordinanc-
es (“NDOs”) that either create or expand protections granted to LGBT
employees within their jurisdiction.'s” In 1974, Minneapolis adopted the
first NDO encompassing LGB employment protections when it amended
the city’s civil-rights ordinance to include “affectional or sexual prefer-

146. Higginbottom, supra note 52.

147. Id.

148.  Matt Dunning, Lesbian, Gay, Transgender Workers Increasingly Protected by Bias Policies,
Bus. INs. (Feb. 1, 2015, 12:01 AM), http://www.businessinsurance.com/article/20150201/NEWS06/
302019994.

149. See Burns, supra notc 46, at 15-16.

150.  Taking Action Press Release, supra note 50.

151.  Employee Groups, HUMAN RTS. CAMPAIGN, http://www.hrc.org/resources/cmployce-groups
(last visited Jan. 25, 2017).

152.  Google Diversity, GOOGLE, https://www.google.com/diversity/at-google.html (last visited
Jan. 25,2017).

153.  Necel Rane, Comment, Twenty Years of Shareholder Proposals After Cracker Barrel: An Ef-
fective Tool for Implementing LGBT Employment Protections, 162 U. PA. L. REV. 929, 977 (2014).

154. Burns, supra note 46, at 23-24.

155. Id. at23.

156. Taking Action Press Release, supra note 50.

157. These ordinances are also often referred to as “Human Rights Ordinances” or “Civil Rights
Ordinances.” LGBT Policy Spotlight: Local Employment Nondiscrimination Ordinances, MOVEMENT
ADVANCEMENT PROJECT 1 (2015), https://Igbtmap.org/file/policy-spotlight-local-NDOs.pdf [hereinaf-
ter LGBT Policy Spotlight].
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ence.”’ One year later, Minneapolis amended the ordinance again to in-
clude gender identity.'® Since then, at least 225 cities and counties have
enacted similar NDOs banning private and public employers from engag-
ing in employment discrimination on the basis of sexual orientation
and/or gender identity.'®® NDOQOs provide both job safeguards for LGBT
individuals living in states that lack statewide protections, and serve as
stepping stones toward statewide protections.!¢!

Localities can implement these protections through stand-alone or-
dinances, but more commonly they are passed as amendments to existing
NDOs."> When enforcing NDOs, cities generally try to resolve issues
through mediation, though they have the authority to criminally prose-
cute violations or impose fines.'* In Phoenix, Arizona, for example, those
who violate the local employment NDO may face a misdemeanor charge
punishable by a $2,500 fine.!* Some localities also adopt sexual orienta-
tion and gender identity affirmative-action-like requirements for gov-
ernment contractors.'s> They usually include requirements such as: post-
ing the nondiscrimination policy, filing compliance reports, developing
affirmative-action plans, appointing someone to serve as an internal
equal-opportunity director, providing equal opportunity and nondiscrim-
ination-requirement training, and reviewing selection procedures.'®

5. State Action

Most states allow employers to discriminate against employees for
their sexual orientation or gender identity.'”” Several states, however,
have adopted statewide LGBT employment protections that ban this
type of conduct.'s® Title VII explicitly gave states permission to do this,
stating that the law does not “exempt or relieve any person from any lia-

158. Id.

159. Id.

160. Cities and Counties with Non-Discrimination Ordinances that Include Gender Identity,
HUMAN RTS. CAMPAIGN, http://www.hrc.org/resources/entry/cities-and-counties-with-non-discrimina
tion-ordinances-that-include-gender (last visited Jan. 25, 2017) (listing the citics and countics that pro-
hibit discrimination based on gender identity by state); see also Local Employment Non-
Discrimination Ordinances, MOVEMENT ADVANCEMENT PROJECT, http://www.lgbtmap.org/cquality-
maps/non_discrimination_ordinances/policies (last visited Jan. 25, 2017) (providing the percentage of
citizens governed by local NDOs that prohibit LGBT workplace discrimination per state).

161. LGBT Policy Spotlight, supra note 157.

162. Id.

163. Maria Polletta, In Arizona, Clash Over LGBT Rights Plays Out at City Level, AZCENTRAL
(Apr. 28,2015, 9:12 AM), http://www.azcentral.com/story/mews/local/arizona/2015/04/28/arizona-cities-
non-discrimination-laws/26494457/.

164. Id.

165. CHRISTY MALLORY & BRAD SEARS, WILLIAMS INST., AN EVALUATION OF LOCAL LAWS
REQUIRING GOVERNMENT CONTRACTORS TO ADOPT NON-DISCRIMINATION AND AFFIRMATIVE
ACTION POLICIES TO PROTECT LGBT EMPLOYEES 1 (Feb. 2012), http:/williamsinstitute.law.ucla.
edu/wp-content/uploads/Scars-Mallory-ContractorND A A-Feb-2012.pdf.

166. Id. at 5-6.

167.  German Lopez, How Most States Allow Discrimination Against LGBTQ People, VOX (Aug.
19, 2016, 2:25 PM), http://www.vox.com/2015/4/22/8465027/1gbt-nondiscrimination-laws.

168.  See infra Figure 1.
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bility, duty, penalty, or punishment provided by any present or future law
of any State.”'® There are three ways a state can implement statewide
protections for LGBT workers including: gubernatorial executive or-
ders,'™ statewide legislation, or constitutional amendments.'”! To date,
states have only utilized the first two mechanisms.”?

Governors can unilaterally create limited discrimination protections
by signing gubernatorial executive orders.'”” Montana Governor Steve
Bullock, for example, signed an executive order directing Montana’s De-
partment of Administration to expand prohibitions on discrimination in
state employment and contracts to include gender identity and gender
expression.'™ Missouri Governor Jay Nixon also passed an executive or-
der that bans sexual-orientation discrimination, but his order, unlike
Governor Bullock’s, only extends the protections to employees of the
executive branch.'”” In total, nine governors have implemented an execu-
tive order that prohibits employment discrimination on the basis of sexu-
al orientation and/or gender identity in some area of state employment.!7

The method more commonly used, however, is state legislation.'””
Currently, seventeen states and the District of Columbia have adopted a
statute that bans both sexual orientation and gender-identity discrimina-
tion, creating an “inclusive non-discrimination law.”'”® Two additional
states have adopted similar statutes, but they only ban sexual-orientation
discrimination.'” To accompany these protections, many states created
agencies known as “fair employment practices agencies” (“FEPAs”)
which, similar to the EEOC, are responsible for enforcing state employ-
ment laws.”® Since states attach different enforcement mechanisms to

169. 42 U.S.C. § 2000e-7 (2012).

170.  See Governors’ Powers and Authority, NAT'L GOVERNORS ASS’N, htip://www.nga.org/cms/
home/management-resources/governors-powers-and-authority.html (last visited Jan. 25, 2017).

171.  Employment Discrimination, CORNELL U. L. ScH., hittps://www.law.corncll.cdu/wex/
employment_discrimination (last visited Jan. 25, 2017).

172. Jerome Hunt, A State-by-State Examination of Nondiscrimination Laws and Policies, CTR.
FOR AM. PROGRESS 5 (June 2012), https://www.americanprogress.org/wp-content/uploads/issues/2012/
06/pdl/statc_nondiscrimination.pd(.

173.  See, e.g., Mont. Exec. Order No. 04-2016 (Jan. 18, 2016).

174. Id.

175, Igor Volsky, Missouri Governor Issues EQ Banning Discrimination Based on Sexual Orienia-
tion in Executive Branch, THINK PROGRESS (July 26, 2010), hitp://thinkprogress.org/justice/2010/07/
26/176897/missouri-discrimination-executive/.

176.  See Laws Prohibiting Discrimination Based on Sexual Orientation and Gender Identity, INST.
OF REAL ESTATE MGMT. (2013), http://www.irem.org/File %20Library/Public%20Policy/Anti-
discrimination.pdl.

177.  See infra Figure 1.

178. Facts on Nondiscrimination Laws, FAIRNESS PROIJECT, http://equalityfederation.org/
fairnessproject/facts/ (last visited Jan. 25, 2017).

179. Non-Discrimination Laws, supra note 127.

180. Fair Employment Practice Agencies (FEPAs) and Dual Filing, EQUAL EMP. OPPORTUNITY
COMM'N, http://www.ccoc.gov/employces/fepa.cfm (last visited Jan. 25, 2017).
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discrimination statutes, FEPAs have diverse responsibilities.'® Fines and
jail time are the most commonly used sanctions.!®?

181.  See Lopez, supra note 167.
182, Id.
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FIGURE 1'8
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The map above illustrates which states have either a gubernatorial
executive order or statewide legislation that bans some forms of sexual
orientation and/or gender identity discrimination in the workplace.

D. Proposed Federal Legislation

Since 1974, Congress has consistently seen proposals for legislation
that would ban discrimination based on sexual orientation, but has never

183.  Legislation: CAL. GOV'T CODE § 12940 (West 2016); COLO. REV. STAT. § 24-34-402 (2012);
CONN. GEN. STAT. § 46a-60 (2011); DEL. CODE {it. 19, § 711 (2015); D.C. CODE § 2-1402.11 (2001);
HAW. REV. STAT. § 378-2 (2013); 775 ILL. COMP. STAT. 5/1-102 (2015); IowA CODE § 216.6 (2009);
ME. STAT. tit. 5, § 4572 (2010); MD. CODE ANN., STATE GOV'T § 20-606 (West 2014); MASS. GEN.
LAWS ch. 151B, § 4 (2015); MINN. STAT. § 363A.08 (2014); NEV. REV. STAT. § 613.330 (2015); N.H.
REV. STAT. § 354-A:7 (2007); N.J. STAT. § 10:5-12 (2014); N.M. STAT. § 28-1-7 (2008); N.Y. EXEC. LAW
§ 296 (McKinney 2015); OR. REV. STAT. § 659A.030 (2008); 28 R.I. GEN. LAWS § 28-5-7 (2014); VT.
STAT. tit. 21, § 495 (2015); WASH. REV. CODE § 49.60.180 (2007). Exccutivc orders, administrative or-
ders, and policy statements: Alaska Admin. Order No. 195 (Mar. 5, 2002), http:/gov.alaska.gov/admin-
orders/195.html;  Ariz. Excc. Oder No. 2003-22 (June 21, 2003), http://azmemory.azlibrary.
gov/cdm/ref/collection/execorders/id/430; Ind. Policy Statement (Apr. 26, 2005), http:/www.in.gov/
spd/liles/gov_policy.pdl; Ky. Excc. Order No, 2008-473 (Junc 2, 2008), hitps://pcrsonncl.ky.gov/
Documents/EqualOpportunityEO2008473.pdf; Mich. Exec Order No. 200724 (July 15, 2007),
http://www.michigan.gov/[ormergovernors/0,4584,7-212-57648_21975-167771--00.html; Mo. Excc Or-
der No. 10-24 (July 9, 2010), www.americanprogress.org/wp-content/uploads/issues/2012/06/pdf/state_
nondiscrimination.pdf; Mont. Exec Order No, 04-2016 (Jan. 18, 2016), https://governor.mt.gov/Portals/
16/docs/2016EOs/EO-04-2016 %20Anti-Discrimination %20in %20workplace.pdf?ver=2016-01-19-161
003-600; Ohio Exec Order No. 2007-10S (May 17, 2007), http://www.dot.state.oh.us/Divisions/
ODI/EqualOpportunity/EEO %20Documents/Appendix %20E %20- %20Executive %200rder %2020
07-10S.pdf; Pa. Excc. Order No. 41-2008 (Nov. 14, 2008), http://www.oa.pa.gov/Policies/co/Documents/
1975_5.pdf; Va. Exec Order No. 1 (Jan. 11, 2014), https://governor.virginia.gov/media/3039/eo-1-equal-
opportunityada.pdf.
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reached a consensus on the matter.'* The following sections briefly de-
scribe the two leading pieces of legislation Congress has considered.

1. Employment Non-Discrimination Act

ENDA is a proposed federal stand-alone legislation modeled on the
Civil Rights Act of 1964 that, in its current form, would ban employment
discrimination on the basis of sexual orientation and gender identity.'ss
Congress first introduced the bill in 1994, but it did not include gender
identity until 2007.'% The latest version of ENDA, proposed in 2013,
would make it unlawful for employers to discriminate based on an indi-
viduals “actual or perceived sexual orientation or gender identity” in re-
gards to hiring, discharging, compensation, terms, conditions, or privileg-
es of employment.'¥” It also bans employers from discriminating against
employees for being associated with co-workers who identify as LGBT.!s8
Additionally, the legislation forbids employers from retaliating against
employees who report them under ENDA.'®

ENDA got farther in Congress than ever before when it passed the
Senate in November 2013.'% House Speaker John Boehner, however, did
not allow the bill to reach the House floor for a vote, even though it like-
ly had majority support.”" Thereafter, legislators deserted ENDA and
turned their attention to the Equality Act.'s?

2. The Equality Act

In 1974, legislators proposed the first piece of federal legislation
banning employment discrimination on the basis of sexual orientation:
the Equality Act.'” Instead of creating a piece of stand-alone legislation,
the Equality Act would have amended Title VII to include sexual orien-

184. Jerome Hunt, A History of the Employment Non-Discrimination Act, CTR. FOR AM.
PROGRESS (July 19, 2011), htips://www.americanprogress.org/issucs/lgbt/news/2011/07/19/10006/a-
history-of-the-employment-non-discrimination-act/.

185. Employment Non-Discrimination Act (ENDA), THE LEADERSHIP CONF., http://www.civil
rights.org/Igbt/enda/?referrer (last visited Jan. 25, 2017).

186. Hun, supra notc 184.

187.  Summary: S.815-113th Congress (2013-2014), CONGRESS.GOV, https://www.congress.gov/bill/
113th-congress/scnate-bill/815 (last visited Jan. 25, 2017).

188.  Id.

189. Id.

190. It passed the Senate sixty-four to thirty-two. Employment Non-Discrimination Act of 2013,
S. 815, 113th Cong. (2013).

191.  Eric S. Dreiband & Brett Swearingen, The Evolution of Title VII-Sexual Orientation, Gender
Identity, and the Civil Rights Act of 1964, JONES DAY 12 (Apr. 2015), http://www.jonesday.com/
files/Publication/07{7db13-4b8c-44c3-a89b 6dcfe4a9e2al/Presentation/Publication Attachment/74al
16bc-2cte-42d2-92a5-787b40ec0567/dreiband_lgbt.authcheckdam.pdf.

192.  See Equality Act, H.R. 3185, 114th Cong. § 3 (2015).

193. Hunt, supra note 184.
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tation."* The passage of the freestanding Americans with Disabilities
Act, however, demonstrated that “a stand alone civil rights statute[] was
more palatable to Congress than an amendment to existing civil rights
legislation.”' Thereafter, the Equality Act was abandoned and replaced
with ENDA." When ENDA was met with similar opposition in Con-
gress for twenty years,"”” however, legislators returned their efforts once
again to the Equality Act."s

In 2015, Senator Jeff Merkley and Representative David Cicilline
introduced the Equality Act with the same idea LGBT groups had after
Obergefell—namely that they could “harness the momentum” to gain
enough support to pass the legislation.!”® The congressmen turned to
popular headlines circulating in the media in an effort to gain public and
political support, arguing that it is not fair that “[w]hile same-sex couples
could today legally marry, tomorrow they could lose their jobs” without
any recourse.? Unlike prior Equality Act proposals, the 2015 legislation
adds both sexual orientation and gender identity to the protected classes
encompassed within Title VII.?! The 2015 Equality Act also codifies the
EEOC’s existing interpretation that sexual-orientation and genderidenti-
ty discrimination are forms of sex discrimination—though this would
have little effect in light of the other amendments.>?

ITI. ANALYSIS

Over the past three decades, public support of LGBT rights in the
United States has increased significantly and rapidly.>® This change is
due in part to the fact that the public’s perception of the discrimination

194. Mara Kcisling, Op-ed: The Equality Act is the LGBT Rights Bill We Want and Need,
ADVOCATE (July 23, 2015, 6:00 AM), http:/www.advocate.com/commentary/2015/07/23/op-ed-
cquality-act-lgbt-rights-bill-we-want-and-neced.

195.  William C. Sung, Taking the Fight Back to Title VII: A Case for Redefining “Because of Sex”
to Include Gender Stereotypes, Sexual Orientation, and Gender Identity, 84 S. CAL. L. REV. 487, 497
(2011).

196. Id.

197.  Hunt, supra note 184.

198.  See Equality Act, H.R. 3185, 114th Cong. § 3 (2015).

199.  Levy, supra note 14.

200. Id.

201. Equality Act, H.R. 3185, 114th Cong. § 3(a)(1). The 2015 Equality Act would also add these
protcctions to the Fair Housing Act, the Equal Credit Opportunity Act, and the Jury Sclection and
Service Act. Id. §§ 10-12 (2015). This Note, however, only explores how the legislation would affect
Title VII. For (urther information on the other amendments sce German Lopez, The Equality Act, the
Most Comprehensive LGBTQ Rights Bill Ever, Explained, VOX (Nov. 10, 2015, 6:00 PM), http:/www.
vox.com/2015/7/23/9023611/cquality-act-lgbt-rights.

202. Equality Act, H.R. 3185, 114th Cong. § 2(8). See Keisling, supra note 194 (“Think of it as
wearing both a belt and suspenders. So for instance, if a trans person is discriminated against in their
job, it will be clearly illegal as both gender identity discrimination and sex discrimination. This is im-
portant [or various reasons, including that it will help cement these interpretations under various other
laws not directly amended by the bill.”).

203. Andrew R. Flores, WILLIAMS INST. NATIONAL TRENDS IN PUBLIC OPINION ON LGBT
RIGHTS IN THE UNITED STATES 5, http://williamsinstitute.law.ucla.edu/wp-content/uploads/POP-natl-
trends-nov-2014.pdf (last updated Nov. 2014).
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LGBT people face has also grown.?* In 2013, 68% of people reported
that they believe “lesbians and gay men face a lot of discrimination,”
more than double the amount of people that reported having a similar
view in 197825 When compared with other minorities, the public also
rates LGBT people as one of the groups who experience the most dis-
crimination.

Even with these significant changes in the public’s rhetoric and un-
derstanding of the struggles LGBT people face,”” many Americans still
oppose adopting LGBT-discrimination policies.?® This part of the Note
first analyzes what the most common arguments raised in opposition of
LGBT-discrimination protections are, and then describes why they are
unwarranted. It then delves further into the LGBT-discrimination poli-
cies that are currently in place, and explains how each one, while a step
in the right direction, is deficient. Finally, it examines the two federal
proposals, ENDA and the Equality Act, to explore what major differ-
ences exist between each piece of legislation.

A. Pushback Against LGBT Employment Anti-discrimination
Legislation

Currently in the United States, there are what seems to be endless
points of contention coming to light involving LGBT rights in areas such
as employment, housing, schools, public accommodations, credit, adop-
tion, prisons, and the military.2? Part of the opposition to LGBT equality
arises purely from the animus some people harbor against LGBT peo-
ple.2® There are, however, other arguments opponents raise when object-
ing to LGBT rights.

This Section explores the six objections most commonly raised in
opposition to LGBT employment-discrimination laws: 1) they will in-
fringe on religious liberty; 2) federal legislation should not be used to
cure LGBT employment discrimination; 3) amending the Civil Rights

204. Id. até6.

205. Id.

206. Id.

207. See Beyond Stonewall: 6 Challenges Ahead in a Struggle for LGBT Rights, PSYCHOLOGY
BENEFITS SOCIETY (June 27, 2014), https://psychologybenefits.org/2014/06/27/beyond-stonewall-5-
challenges-ahead-in-the-struggle-for-lgbt-rights/; Flores, supra notc 203.

208. Matt Baume, Debunking Right-Wing Opposition to the Equality Act, ADVOCATE (July 24,
2015), http://www.advocate.com/politics/2015/07/24/watch-decbunking-right-wing-opposition-cquality-
act (“The Equality Act was barely a few hours old before the opponents of LGBT equality went to
work recycling the same old, tired arguments that (ailed against marriage cquality—this time using
them against nondiscrimination protections.”).

209. Timothy Stewart-Winter, The Price of Gay Marriage, N.Y. TIMES, Junc 28, 2015, at SR1;
James Esseks, After Obergefell, What the LGBT Movement Still Needs to Achieve, ACLU (July 7,
2015, 10:15 AM), https://www.aclu.org/blog/spcak-frecly/after-obergefell-what-lgbt-movement-still-
needs-achieve.

210.  See WILLIAMS INST., OTHER INDICIA OF ANIMUS AGAINST LGBT PEOPLE BY STATE AND
LOCAL OFFICIALS, 1980-PRESENT, http://williamsinstitute.law.ucla.edu/wp-content/uploads/14_Other
IndiciaOfAnimus.pdf (last visited Jan. 25, 2017).
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Act of 1964 would tarnish the civil-rights movement; 4) LGBT-
discrimination laws will lead to frivolous lawsuits; 5) the laws would cre-
ate “special rights” for LGBT people; and 6) LGBT employment-
discrimination laws are unnecessary.?!!

1. LGB- Discrimination Laws Will Infringe on Religious Liberty

Opponents most commonly articulate their disapproval of LGBT
employment protections, and LGBT rights generally, in religious-liberty
arguments.?? Even though there is a much higher acceptance of homo-
sexuality today than ever before, a majority of Americans still believe
homosexuality is immoral.2"® Thus, religious objectors commonly turn to
religious phraseology, such as the immorality of a homosexual lifestyle,
to support their objections to LGBT protections.?"

Consequently, proposals to establish LGBT equality in the work-
place are predictably pitting many of the same religious conservatives
who disagreed with same-sex marriage against the same LGBT advo-
cates.?s Religious objectors, still heated from Obergefell, now contend
that federal LGBT protections will “transform public opinion on sexuali-
ty, and harm the public perception of those who believe in traditional or
biblical sexual morality.”?¢ Religious organizations do not want to be
seen in the public eye as discriminatory, something they fear may happen
amongst those who think these rules, if passed, should apply to every-
one.?V”

Religious objectors also believe that LGBT employment protec-
tions would be burdensome and threatening to their religious liberty.2!8
Many fear the laws would “inevitably be used to force religious people
and institutions to violate their beliefs . . . by employing gay men and les-
bians in church-related jobs,” amounting to an abandonment of their

211.  See Baume, supra note 208; Coleman Lowndes & Carlos Maza, The Top Five Myths About
LGBT Non-Discrimination Laws Debunked, ADVOCATE (Scpt. 24, 2014), htip://www.advocatc.cony
politics/media/2014/09/24/top-five-myths-about-Igbt-nondiscrimination-laws-debunked.

212. Alan K. Tanncnwald, An Ironic Twist in Employment Law: The Conservative Case for
Amending Title VII to Ban Discrimination on the Basis of Sexual Orientation, 9 GEO. J. GENDER & L.
269,273 (2008).

213. Toni Lester, Queering the Office: Can Sexual Orientation Employment Discrimination Laws
Transform Work Place Norms for LGBT Employees?, 73 UMKC L. REV. 643, 643-44 (2005).

214. Erik S. Thompson, Compromising Equality: An Analysis of the Religious Exemption in the
Employment Non-Discrimination Act and its Impact on LGBT Workers, 35 B.C. J.L. & SOC. JUST. 284,
298-99 (2015).

215.  Eckholm, supra notc 77; Sarah Pulliam Bailcy, Gay Rights vs. Religious Rights: 7 Issues to
Watch, RELIGION NEWS SERVICE (Sept. 6, 2013), http://www.religionnews.com/2013/09/06/gay-rights-
vs-religious-rights-7-issucs-to-watch/.

216. Andrew T. Walker, The Equality Act: Bad Policy that Poses Great Harms, PUBLIC
DISCOURSE (July 24, 2015), http://www.thepublicdiscourse.com/2015/07/15381/.

217. Shadee Ashtari, Most Americans Don’t Think Churches Should be Exempt from LGBT Non-
Discrimination Laws, HUFFINGTON POST (Oct. 31, 2014, 2:55 PM), http://www.huffingtonpost.
com/2014/10/31/1gbt-employment-discrimination-churches_n_6082846.html.

218. Lowndes & Maza, supra note 211.
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moral principles.?? The Witherspoon Institute, for example, recently
called the Equality Act “the most invasive threat to religious liberty ever
proposed” and said that, if the bill were passed, it would have sweeping
historic effects on religious liberty and freedom of conscience.? In a let-
ter written to a concerned constituent in 2014, Arkansas Representative
Tom Cotton raised the same argument.??! According to Cotton, much of
his disapproval for LGBT-discrimination laws stemmed from the undue
burdens they place on freedom of religion and association.??

These concerns, however, are largely unwarranted. Reaching a
compromise between LGBT advocates and religious objectors can be
difficult, but it is possible to find a balance that protects LGBT employ-
ees without placing an undue burden on religious organizations. The
Utah Compromise is a perfect example.??

In March 2015, the Utah legislature passed the Utah Compromise
to add sexual orientation and gender identity to its protected employ-
ment classes.?* At the time, Utah was under a Republican-controlled leg-
islature with a Republican governor—making it the first instance in
which a Republican-controlled government had extended protections to
LGBT people.® Even more surprising, however, is the fact that the bill
was hailed as “a breakthrough in balancing [LGBT] rights and religious
freedom” by both LGBT advocates and religious organizations, such as
The Church of Latter-day Saints.?¢ The legislation took “seven years and
a lot of dialogue,” but once legislators found the right balance of LGBT
protections and religious exemptions, the bill became unstoppable —
passing the Utah Senate twenty-three to five and the Utah House sixty-
five to ten.?”

While the Utah Compromise is an anomaly as far as getting support
from religious objectors, all statewide legislation adopted to date attach-
es some form of religious exemptions to the LGBT protections.?® The
exemptions vary in scope, but at a minimum all states allow religious or-

219.  Eckholm, supra note 77.

220. Walker, supra note 216.

221. Zack Ford, Arkansas Congressman: LGBT Job Protections Would Burden Businesses with
‘Frivolous Lawsuits, THINK PROGRESS (May 7, 2014), http://thinkprogress.org/lgbt/2014/05/07/
3435082/arkansas-congressman-Igbt-job-protections-would-burden-businesses-with-frivolous-lawsuits/.

222, Id.

223. S.B. 296, 61st Leg., Gen. Sess. (Utah 20153).

224. Emma Green, Gay Rights May Come at the Cost of Religious Freedom, ATLANTIC (July 27,
2015),  http://www.theatlantic.com/politics/archive/2015/07/legal-rights-Igbt-discrimination-religious-
[rccdom-claims/399278/.

225. Laurie Goodstein, Utah Passes Antidiscrimination Bill Backed by Mormon Leaders, N.Y.
TIMES (Mar. 12, 2015), http://www.nytimes.com/2015/03/12/us/politics/utah-passes-antidiscrimination-
bill-backed-by-mormon-leaders.html.

226. Id.

227. Id.

228. Letter from Dayna K. Shah, Managing Assoc. Counsel, United States Gov’t Accountability
Office, to Senator Tom Harkin, Chairman, Comm. on Health, Educ., Labor, and Pensions (Oct. 1,
2009).
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ganizations to award preference to those of the same religion in hiring.?®
Federal proposals also provide varying religious exemptions.? Thus,
while reaching a compromise can be challenging, LGBT employment
protections always come with religious-liberty protections that work to
eliminate the undue burden that laws could place on religious liberty.

2. Federal Legislation Should Not be Used to Cure LGBT
Discrimination

Others oppose adopting federal LGBT anti-discrimination policies
because they believe it is an issue better left to the states.?' Former Flor-
ida Governor Jeb Bush consistently opposed the Florida legislature
adopting LGBT nondiscrimination laws.>> He conceded, however, that if
any such laws were going to be passed they should be done state-by-
state, not by the federal government.”* United States Senator Rand Paul
has made similar arguments, stating “that employers should [not] be able
to fire LGBT people willy-nilly,” but that “the issue should be left to the
states.””* Bush and Paul’s arguments mirror exactly what opponents to
same-sex marriage argued before the Supreme Court decided Oberge-
fell—namely that whether same-sex marriage should be legal is a ques-
tion for the states.?*s

This argument is largely without merit. Over the years, Congress
has regularly banned discrimination on a national level through federal
legislation.?s In 1964, Congress adopted Title VII, making it unlawful for
employers to discriminate against employees on the basis of their race,
color, religion, sex, or national origin.?” Four years later, in 1967, Con-
gress passed the Age Discrimination in Employment Act, which banned
employers from discriminating against employees because of their age.*
Another year later, Congress passed the Fair Housing Act, making it un-
lawful to “discriminate against any person in the terms, conditions, or

229. Id.

230. Equality Act, HR. 3185, 114th Cong. (2015); Employment Non-Discrimination Act ol 2013,
S. 815, 113th Cong. (2013).

231. Theodorc Schicilcr & Tal Kopan, Hillary Clinton Campaign Knocks Rand Paul for Com-
ment About Gays, CNN (Oct. 15, 2015), http://www.cnn.com/2015/10/14/politics/hillary-clinton-rand-
paul-gays-iowa/.

232, Zeke ). Miller, Jeb Bush Says Laws on the Books Already Ensure Equal Pay, TIME (July 16,
2015), htip:/ftime.com/3961603/jcb-bush-cqual-pay-lgbt-discrimination/.

233. Id.

234.  Jon Green, Rand Paul Retreats to States’ Rights on LGBT Hiring Discrimination, AM. BLOG
(Oct. 16, 2015, 9:00 AM), http://americablog.com/2015/10/rand-paul-retreats-to-states-rights-on-Igbt-
hiring-discrimination.html.

235. Elizabeth B. Wydra, Marriage Equality: Not for States to Decide, REUTERS BLOG (June 26,
2013), http://blogs.rcuters.com/great-debate/2013/06/26/marriage-cquality-not-for-states-to-decide/.

236. See Constitutional Amendments and Major Civil Rights Acts of Congress Referenced in Black
Americans in Congress, U.S. HOUSE OF REPRESENTATIVES, http://history.house.gov/Exhibitions-and-
Publications/BAIC/Historical-Data/Constitutional-Amendments-and-Legislation/ (last visited Jan. 25,
2017).

237. 42 U.S.C. § 2000e (2012).

238. 29 U.S.C. §623.
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privileges of sale or rental of a dwelling ... because of race, color, reli-
gion, sex, familial status, or national origin.”? Since then, Congress has
passed several other pieces of legislation banning various forms of dis-
crimination, including the Equal Pay Act,2® the Education Amendments
of 1972 the Americans with Disabilities Act,*? and the Voting Rights
Act.2®

Thus, it makes little sense that Congress can, and has, outlawed
many other forms of discrimination in several important areas of daily
American lives, but that LGBT-discrimination issues should specifically
be left to states. “If firing someone for their sexual orientation is wrong,
then it should be wrong in, say, Arkansas just as much as it’s wrong in
Vermont.”” LGBT employees face discrimination in the workplace at
an alarming rate.” Thus, both they, and their families, need the same
protections from discrimination as other Americans are afforded at a na-
tional level in order to fully participate in society.?

3. Amending the Civil Rights Act of 1964 Would Tarnish the Civil-
Rights Movement

Others raise a similar, but more obscure, argument that the Equality
Act, by amending the Civil Rights Act of 1964, would tarnish the legacy
of the civil rights movement.?” They believe that if LGBT people were to
become a protected class in the nation’s civil-rights laws, it would taint
the civil-rights movement’s accomplishments?® and “ultimately usurp
rights from legitimate minorities such as blacks by rendering civil rights
gains meaningless.”? Many of these people actually support Congress
adopting a broad LGBT-discrimination bill, but are skeptical about reo-

239. 42 U.S.C. §3604.

240. 29 US.C. § 206(d) (“No cmployer . . . shall discriminate, within any cstablishment in which
such employees are employed, between employees on the basis of sex .. ..”).

241. 20 U.S.C. § 1681 (“No person in the United States shall, on the basis ol scx, be excluded [rom
participation in, be denied the benefits of, or be subjected to discrimination under any education pro-
gram or aclivily rcceiving Federal linancial assistance . . ..7).

242, 42 U.S.C. § 12112(a) (“No covered entity shall discriminate against a qualified individual on
the basis of disability in rcgard to job application procedures, the hiring, advancement, or discharge ol
employees, employee compensation, job training, and other terms, conditions, and privileges of em-
ployment.”).

243. 52 U.S.C. § 10301(a) (“No voting qualification or prerequisite to voting or standard, practice,
or procedurc shall be imposed or applicd by any State or political subdivision in a manncr which re-
sults in a denial or abridgement of the right of any citizen of the United States to vote on account of
racc or color ... .").

244. Chris Johnson, Paul Clarifies View on Anti-LGBT Bias: Leave Issue to the States, WASH.
BLADE (Oct. 15, 2015, 5:23 PM), hitp://www.washingtonbladc.com/2015/10/15/paul-clarilics-vicw-on-
anti-lgbt-bias-leave-issue-to-the-states/.

245.  McBride et al., supra note 19.

246. Id.

247. Roy Stecle, The GOP and Right-Wingers Use Litany of Lies to Justify Anti-Gay Discrimina-
tion, JIVE IN THE [415] (June 20, 2013), http://www jiveinthe415.com/2013/06/the-gop-and-right-
wingers-use-litany-ol. html#axzz3xLIdR1C1.

248. Id.

249. AMY L. STONE, GAY RIGHTS AT THE BALLOT BOX 26 (2012).
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pening the landmark legislation to revisions.?® The National Association
for the Advancement of Colored People and the Leadership Conference
on Civil and Human Rights®' have taken this position—arguing that
America’s “hostile Republican House and Senate majorities” will use the
amendments as an opportunity to water down Title VII'’s protections.??

Congress, however, has already amended Title VII twice.?® It was
first amended in 1972 by the Equal Employment Opportunity Act, which
broadened the Commission’s authority to carry out Title VIL.»* In 1978,
it was amended again when Congress passed the Pregnancy Discrimina-
tion Act, > which clarified that pregnancy discrimination was a form of
sex discrimination.® Congress could have passed stand-alone legislation,
such as the Age Discrimination in Employment Act,>” to ban pregnancy
discrimination, but instead legislators chose to amend Title VII so that it
specifically banned pregnancy discrimination.?*

Neither amendment lead to unintended consequences nor an ad-
verse effect on the legislation.?® Thus, while it is reasonable that people
would not want to harm a piece of legislation as important to our nation
as Title VII, opening it up to an amendment does not mean the bill will
lose any of its power or be watered down.

4. LGBT-Nondiscrimination Laws Will Lead to Frivolous Law Suits

Another popular argument is that LGBT employment nondiscrimi-
nation laws will open the door to frivolous lawsuits.2® John Boehner
blocked ENDA from reaching a vote in the House in 2013 specifically for
this reason,®! arguing that the legislation will “lead to endless, excessive
litigation that will further bog down our courts at a high cost to employ-
ers, workers, and taxpayers.””? Tom Cotton agrees, maintaining that

250. Julict Eilpcrin, Obama Supports Altering Civil Rights Act to Ban LGBT Discrimination,
WASH. POST (Nov. 10, 2015), https://www.washingtonpost.com/politics/obama-supports-altering-civil-
rights-act-to-include-gender-discrimination/2015/11/10/3a05107¢-87¢8-11¢5-9a07-
453018t9alec_story.html.

251. Id.

252. Dana Beyer, The Equality Act, Part One-Introduction, HUFFINGTON POST (July 27, 2015,
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LGBT employment legislation would make it harder for a// Americans to
find jobs because frivolous lawsuits would increase the cost of doing
business, making it less likely that employers would hire more employ-
ees.”® Rand Paul made similar statements, including that he does not
want to set “up a whole industry for people who want to sue.”2

Data to this effect, however, provides evidence directly to the con-
trary of these arguments.®® In both 2002 and 2009, the Government Ac-
countability Office analyzed the number of administrative employment-
discrimination complaints filed in states with LGBT employment nondis-
crimination laws.® What they found is that, generally, these states re-
ceive “relatively few employment discrimination complaints based on
sexual orientation and gender identity.”?” Specifically, four out of every
10,000 LGBT employees in the private sector and three out of every
10,000 employees in state/local positions filed complaints that included
allegations based on sexual-orientation or gender-identity discrimina-
tion.?s

The numbers are equally small when compared to the total amount
of complaints filed. For example, in Colorado (712 total complaints in
2008), Illinois (3,855 total complaints in 2008), and Maine (494 total
complaints in 2008), less than 4% of total complaints included a claim
based on sexual orientation or gender-identity discrimination.”® Analysts
also established that, when adjusted for population size, sexual-
orientation-discrimination laws are used at a similar frequency as sex dis-
crimination laws.”® Complaints based on race are actually filed at a
slightly higher rate.””* Therefore, the argument that LGBT-discrimination
laws lead to frivolous lawsuits is unwarranted.?”?
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5. Nondiscrimination Laws Would Create “Special Rights” for LGBT
Employees

Another argument is that LGBT-employment protections create
“special rights” for LGBT people.””® Some individuals, for example, ar-
gue that LGBT-discrimination laws “unnecessarily and unjustly violate[]
freedom by creating special privileges based on sexual orientation and
gender identity.”?* Others also argue that, unlike race or sex, LGBT pro-
tections create special rights, because sexual orientation and gender iden-
tity are within a person’s control.?”s

A film entitled Gay Rights, Special Rights used “racialized legalistic
messaging” to argue a similar point—that gays just simply want more
rights than the average citizen.”® The movie distinguished sexual orienta-
tion and gender identity from race, arguing that “[slome people, like
blacks, deserve special rights, such as those in the 1964 Civil Rights Act,
because of a long history of discrimination.”?’ It claimed that LGBT
people are not as deserving since they have not faced a similarly harsh
path.?8 The use of special-rights language is extremely powerful, because
it can “simultaneously gain the support of African American and liberal
voters,” while also “appeal[ing] to the anxiety of the working-class. ..
who did not benefit from the gains of the civil rights movement.”?”

The problem with the special-rights argument is that LGBT legisla-
tion does not create special rights, but instead guarantees equal rights.20
Special-rights arguments build on the common misconception that “civil
rights inherently take rights away from someone else, in a zero-sum
game.”?! It is not a zero-sum game though, and LGBT employees are not
looking for anything special.?? There is nothing special about the right to
a job for which you are qualified nor is there anything special about the
right to perform a job free of fear and harassment.?® The United States
already acknowledged this by passing Title VII,» as did a majority of
states by banning “workplace discrimination against a slew of traits—
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including marital status, ancestry, pregnancy status, disability, and even
smoker status.”?’ People should not criticize discrimination laws for cre-
ating “special rights” because at the core of America “is the understand-
ing that equality, equal rights, are not special.”2

6. LGBT-Employment Laws Are Unnecessary

The final of the sixth most commonly raised arguments is quite sim-
ple —LGBT employment nondiscrimination laws are unnecessary.” John
Boehner, for example, argues that LGBT “people are already protected
in the workplace.”?s Likewise, Rand Paul contends that these laws would
be superfluous since “society is rapidly changing and . .. if you are gay,
there are plenty of places that will probably hire you.”?* What these ar-
guments suggest is that even if LGBT discrimination in the workplace
occurs, protections are unnecessary because LGBT people are already
protected—and even if they are not, someone else will hire them anyway.

These arguments are weak at best. As described in Part II, many
LGBT workplace protections already exist,” but this does not mean
LGBT employees are already protected. The protections in place do not
provide layers of protection, but instead each serve as part of a larger
patchwork scheme.®! Unfortunately, under this patchwork many LGBT
employees still receive little to no protections,”? and they are more likely
to experience employment discrimination than heterosexual individu-
als.? Thus, it is a mischaracterization to argue that LGBT people are al-
ready protected.

It is also unfair to say that protections are unnecessary because
people can get a different job somewhere more welcoming. LGBT dis-
crimination has significant negative effects upon LGBT employees’ phys-
ical and emotional health, job satisfaction, wages, opportunities, and
productivity.?* As the Third Circuit expressed in Bibby v. Philadelphia
Coca Cola Bottling Company, discrimination of this nature “has no place
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in our society.”?s “Access to employment lies at the center of American
life” and “[a] steady paycheck is central to a family’s financial security,
economic mobility, and ability to secure basic necessities such as food,
shelter, and health care.”” Thus, because of the importance of employ-
ment in our society, it is not enough to say that someone who experienc-
es discrimination in one job should just try again at another.

The following Section describes not what is flawed with the argu-
ments raised in opposition of LGBT rights, but instead what is flawed
with the protections themselves.

B.  Why the Protections We Have Are Not Enough

The foremost flaw with the LGBT-employment-nondiscrimination
protections in place is that they do not, and cannot, protect all LGBT
workers.?” Thus, while some LGBT employees receive protections, many
others are still at risk of being fired or discriminated against for their
sexual orientation or gender identity.?® Additionally, since the protec-
tions come from a wide array of sources, they are far from uniform or
equal.® This ultimately leads to an imbalanced system where even those
who receive protections find themselves in different protected catego-
ries.* Along with this overarching flaw, however, many of the protec-
tions also have their own specific downfalls.

1. Title VII of the Civil Rights Act of 1964

Most LGBT plaintiffs, for example, cannot recover under Title VII
because courts do not consider claims based solely on sexual orientation
or gender identity as discrimination violations of Title VIL.*!' Some cir-
cuits allow LGBT employees to recover under Title VII’s ban on sex dis-
crimination, but to do so litigants must prove the discrimination was for
failing to conform to their gender stereotypes.’? This basically requires
the plaintiff to have looked or acted sufficiently gay at work®”®—which is
to say a woman acted sufficiently butch or a man acted sufficiently flam-
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boyant.** Even if an LGBT plaintiff’s coworkers or employers knew or
thought that they were gay, this would not be enough to prove a gender
stereotype theory without more outward perceptions.’> Consequently,
people who were persecuted because coworkers saw or heard them be-
having in ways typically coded as gay are really the only ones who can
survive dismissal or summary judgment in Title VII suits.3%

Thus, even the circuits that allow LGBT plaintiffs to recover under
Title VII have failed to protect “normal gays” —those who are the most
assimilationist or straight acting.’” Normal gays have no way to build on
a sex-stereotyping theory because they generally act in conformity with
their gender norms.**® This creates an incentive for workers to flaunt their
sexual orientation or gender identity, which merely reinforces the per-
ceived differences separating gay and straight employees.’” Requiring
LGBT plaintiffs to use a sex-stereotyping theory also creates an envi-
ronment where employers and workers must constantly be “on the watch
for visible markers of homosexuality” in order to determine “who is and
is not protected” by Title VII.31

Courts also often mischaracterize all Title VII claims brought by
openly LGBT plaintiffs as being based on sexual orientation as opposed
to sex.’ LGBT plaintiffs are even more likely to lose if they add a sex-
stereotyping claim after previously making a sexual-orientation or gen-
der-identity claim.*? In Swift v. Countrywide Home Loans, Inc.}" for ex-
ample, the plaintiff was “referred to as acting and dressing like a girl, a
pussy and a fag and had been told to man up.”* The plaintiff, fed up
with the harassment, wrote a letter to his CEO stating “he was a victim of
discrimination because he is [a] ‘gay man in a straight man’s world,” and
was a victim of harassment due to an alleged ‘deep hatred for gay peo-
ple.””?s Even though the discrimination was undoubtedly based on sex
stereotypes, the court did not allow him to recover under Title VII.3¢

There is also a lack of consistency among courts in Title VII cases
involving LGBT plaintiffs.*” Even some individual judges have failed to

304. Id. at717.
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be consistent with their own prior sex-discrimination rulings involving
LGBT plaintiffs.’s These inconsistencies make it extremely difficult for
both employers trying to shape their policies and LGBT workers experi-
encing discrimination to predict how the court will rule with any degree
of certainty.’” Additionally, while the EEOC has ruled that Title VII en-
compasses sexual-orientation and gender identity discrimination, “[t]he
next president could appoint commission members who feel differently
about the meaning of Title VII, and they could reverse th[e] divided
opinion.” Thus, while Title VII is a good option for some LGBT plain-
tiffs, it has several drawbacks and fails to offer much to a majority of
LGBT workers.?”!

2. Private Employer Initiatives

Private employer initiatives and protections are another area that,
while encouraging, are not without flaws. Unlike protections afforded by
state or federal law, corporate policies do not provide a private right of
action for plaintiffs to seek redress in court.’? Thus, the protections are
not enforceable or actionable in court unless the employee is able to
bring a breach of contract claim.’? Most employment policies, however,
are designed to ensure that making a breach of contract claim is difficult,
if not completely precluded.’?* Consequently, many LGBT workers em-
ployed with companies that provide their own protections are really no
more protected than the general public.’*

3. City and County Ordinances

Local ordinances also have several shortcomings.’ Local adminis-
trative agencies in charge of enforcing NDOs, for example, “often lack
the resources, knowledge, enforcement mechanisms, or willingness to ac-
cept and investigate” LGBT complaints.’” Thus, many NDOs go largely
unenforced.’® NDOQOs are also extremely vulnerable to repeal® As
NDOs have become more popular, opponents have mounted numerous
ballot initiatives to repeal them.?* From 1974 to 2009, more than 120 bal-
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lot measures were proposed to repeal or prevent LGBT-discrimination
laws —half of which passed.®

The Houston Equal Rights Ordinance (“HERO”) is a good illustra-
tion of how vulnerable NDOs are.? Houston’s city council passed
HERO in 2014 to create an array of nondiscrimination protections,
based on race, religion, sex, disability, sexual orientation, and gender
identity, in employment.3* Three months later, citizens sued the city de-
manding that it either repeal the ordinance or have it put to a popular
vote.* Once it was announced that the ordinance would be up for a pop-
ular vote, the debate “turned into a costly, ugly war of words,”* with
several fear-mongering campaign advertisements streaming relentlessly
across Houston.®®* Thereafter, voters easily repealed the statute in a
61%-39% defeat.’”

Local ordinances are also extremely vulnerable to legislative re-
peal.® Nashville, for example, adopted an NDO that banned city con-
tractors from discriminating against employees for their sexual orienta-
tion or gender identity.®® The Tennessee legislature, unhappy with this
ordinance, passed legislation mandating that “[n]Jo local government
shall by ordinance, resolution, or any other means impose ... an anti-
discrimination practice, standard, definition, or provision that shall devi-
ate from... [the] types of discrimination recognized by state law.”3%
Since Tennessee does not prohibit discrimination based on sexual orien-
tation or gender identity, the new legislation bans municipalities from en-
forcing or passing NDOs prohibiting discrimination on these bases.?*
Thus, NDOs can provide important protections, but they are largely un-
enforced and extremely vulnerable to legislative repeal.

4.  Gubernatorial Executive Orders

Gubernatorial executive orders have many of the same ills as the
other sources described above.*? Like local ordinances, gubernatorial ex-
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ecutive orders are easily repealed.’ In 2007, the governor of Kansas
signed an executive order that provided protections to LGBT employees
who worked for the state.’* Eight years later, in 2015, the newly elected
governor eliminated all of the protections—returning Kansas to a state
without any LGBT-employment protections.’* Over the past twenty
years, executive orders in Kentucky, Louisiana, Iowa, Ohio, and Virginia
have met the same fate.?* Additionally, like private-employer initiatives,
gubernatorial executive orders do not provide a private right of action—
leaving workers without recourse if they experience the prohibited dis-
crimination.3¥

Lastly, at least one gubernatorial executive order protecting LGBT
workers has been held unconstitutional.” In April 2016, Louisiana Gov-
ernor John Bel Edwards signed an executive order banning state em-
ployers and state contractors from discriminating against LGBT work-
ers.”” In December 2016, a Louisiana district court judge declared that
the order “constitutes an unlawful ultra-vires act because” it “creates
new and/or expands upon existing Louisiana Law as opposed to directing
the faithful execution of the existing laws of th[e] state pursuant to the
authority granted unto the office of the Governor to issue executive or-
ders.”” The court ruled that the order violated “the Louisiana Constitu-
tion’s separation of powers doctrine” and amounted to “an unlawful
usurp of the constitutional authority vested only in the legislative branch
of government.””' Thus, gubernatorial executive orders do not provide
very strong protections to LGBT workers.

5. State Legislation

State legislation is by far the best protection currently in place. The
laws empower LGBT workers to seek legal recourse if they experience
discrimination and provide additional penalties to violators, such as jail
time or fines.’> Moreover, they are much harder to overturn or eliminate
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than the other protections.’® Like the other protections, however, state
legislation is not without flaw.

Many states, in an attempt to stave off same-sex marriage, passed
religious freedom restoration acts (“state RFRAs”), which have the
power to undercut state nondiscrimination laws.** Indiana, for example,
passed a state RFRA that allows organizations facing discrimination law-
suits to claim the discrimination laws substantially burden their religious
freedom.® If employers successfully meet this burden, they become ex-
empt from the laws via court order.’® Thus, state RFRAs have the ability
to undermine LGBT state-employment legislation by exempting more
organizations than the bills themselves provide for.>

Additionally, state legislation is far from uniform or equal.3® There
are “strong states” that provide protections against both sexual-
orientation and gender-identity discrimination to all employees, “good
states” that provide protections against sexual-orientation discrimination
to all employees, and then there are states that provide no protections at
all.*® Thus, LGBT people receive different levels of protection depend-
ing on the state in which they reside.’® States also provide different en-
forcement mechanisms to their discrimination protections and provide
different remedies for violations.¢! Thus, even if two states offer the
same protections, the laws may be enforced in different ways.’

Other than a Supreme Court ruling that sex discrimination includes
sexual-orientation and gender-identity discrimination, federal legislation
is the only way to create protections that are uniform nationwide.*$® The
following Section examines the two federal proposals Congress has con-
sidered that would ban LGBT workplace discrimination.
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C. Examination of Proposed Federal LGBT Legislation: ENDA and
the Equality Act

For the past forty years, Congress has considered adopting either
ENDA or the Equality Act—two different pieces of federal legislation
that would ban employers from engaging in discrimination on the basis
of sexual orientation or gender identity.’* As described above, ENDA is
stand-alone legislation that creates its own unique protections for LGBT
workers, while the Equality Act amends Title VII to include sexual ori-
entation and identity.’s This difference in form, however, is not the only
dissimilarity between the bills.?6 This Section analyzes the issues ENDA
and the Equality Act treat differently, including: religious exemptions,
the Religious Freedom Restoration Act of 1993, disparate-impact claims,
employer reporting requirements, affirmative action plans, alternative
theories of discrimination, and the Title VII circuit split.

1. Religious Exemptions

Perhaps the most drastic distinction between the two pieces of legis-
lation is the exemptions they provide to religious employers.*’ The 2015
Equality Act does not include any new religious exemptions that would
allow religious organizations to discriminate on the basis of sexual orien-
tation or gender identity.’® Instead, the religious exemptions already in
Title VII would apply.*® Under Title VII, religious organizations are ex-
empt from the ban on religious discrimination and are allowed to give
employment preference to members of their own religion.’ This exemp-
tion does not allow religious organizations to discriminate on the basis of
race, color, national origin, or sex.’”!

Title VII also provides a slightly broader exemption, the ministerial
exemption, which permits religious institutions to discriminatorily hire
employees for certain special positions if they are responsible for the
transmission of religious beliefs.””> Under this exemption, the organiza-
tions can discriminate on a basis other than religion.””® Unlike the general
exemption, however, institutions using the ministerial exemption must
show the employee has a bona fide occupational qualification where he
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or she is primarily charged with duties of carrying out and expressing a
church’s religious beliefs.’7

The purpose of these exemptions is to permit religious organiza-
tions to hire people who share its faith to carry out its work.””> According-
ly, the exemptions only apply to hiring and discharge and do not allow
religious organizations to discriminate with regard to an employee’s
terms, conditions, or privileges of employment, like wages and benefits. 3¢
Under established case law, the religious exemptions only apply to insti-
tutions whose “purpose and character are primarily religious.”?”” Federal
courts have been very generous in determining which organizations qual-
ify for the religious exemption,”® and the general exemption has been in-
terpreted to apply even if an employee’s work is not itself religious.’”
Since nothing in the 2015 Equality Act changes the exemptions that reli-
gious organizations already enjoy, religious organizations would be al-
lowed to continue to give preference to individuals of their own faith and
give particularized preference to those in ministerial-like positions.’* Re-
ligious organizations would not be exempt from the ban on sexual-
orientation or gender-identity discrimination.*!

“Much like the rest of the bill, ENDA’s religious exemption has un-
dergone a number of modifications over the years”*?—with the exemp-
tion expanding with each rewriting.’®* The original ENDA, proposed in
1994, carved out certain exemptions to accommodate religious organiza-
tions, but banned religious organizations from discriminating in any of its
for-profit activities on the basis of sexual orientation.* By 2007, ENDA
exempted all religious organizations whose “primary purpose [was] reli-
gious ritual or worship or the teaching or spreading of religious doctrine
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or belief.”? It also had an exemption similar to Title VII’s ministerial
exemption, which allowed religious organizations to discriminate when
hiring employees whose primary duties consist of “teaching or spreading
religious doctrine or belief, religious governance, [or] supervision of a re-
ligious order . . . .”* Even with the expansion, Republicans believed the
exemption was too narrow and blocked the bill’s passage.’

In an effort to win over the objectors, the 2013 ENDA drafters in-
corporated Title VII’s religious exemption, but in a drastically different
way.’® Under the 2013 ENDA, the religious organizations permitted to
give religious preference in hiring under Title VII would be completely
exempt from ENDA ¥ Thus, religious organizations could engage in any
form of sexual-orientation or gender-identity discrimination regardless of
whether the discrimination was grounded in a religious objection.? All
LGBT people employed by religious organizations would be vulnerable
to discrimination, regardless of whether they have a role in conveying the
religious organization’s beliefs or promoting its views.*' This includes
those who have no contact with congregants or members of the public.3?
Thus, courts confronted with any ENDA claims of discrimination based
on sexual orientation or gender identity involving a religious organiza-
tion would be required to find the claims deficient as a matter of law,
since they would be expressly precluded.*”

The 2013 exemption was partially successful in that it attracted
enough Republican support to pass in the Senate.** Republicans in the
House, however, still refused to let the bill come to a vote and the 2013
ENDA died in committee.*> The legislation also lost the support of many
important LGBT advocates including: the American Civil Liberties Un-
ion, the Gay & Lesbian Advocates & Defenders, Lambda Legal, the Na-
tional Center for Lesbian Rights, and the Transgender Law Center.* In
a joint press release, the organizations stated that they could no longer
support ENDA because the religious exemptions fail to provide ade-
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quate protections to LGBT workers.? Legislators have not amended
ENDA'’s religious exemption since 2013, and, therefore, as the bill
stands, its religious exemptions are exceedingly different from those in
the Equality Act.*

2. Religious Freedom Restoration Act of 1993

Another difference is how each bill treats the Religious Freedom
Restoration Act of 1993.° RFRA bans the government from “substan-
tially burden[ing] a person’s exercise of religion, even if the burden re-
sults from a rule of general applicability,” unless it “is in furtherance of a
compelling governmental interest” and “is the least restrictive means of
furthering that compelling governmental interest.”** In Burwell v. Hobby
Lobby, the Supreme Court ruled that RFRA applies not only to people,
but also to closely held corporations, when it found that the government
could not force a religious entity to cover insurance that includes contra-
ception, against the employer’s religious beliefs.*' Writing for the majori-
ty, Justice Alito reasoned that there was a substantial burden, because
the plaintiffs were confronted with an impossible choice —pay millions of
dollars in taxes and fines for remaining true to their faith or provide con-
traception and violate their sincerely held religious beliefs.*?

Hobby Lobby sparked fear in many LGBT advocates*® who real-
ized that the decision gave “courts the green light to extend RFRA’s pro-
tections to corporations posing religious objections to [LGBT] discrimi-
nation laws.”** The Equality Act of 2015, however, explicitly states that
“[t]he Religious Freedom Restoration Act of 1993 ... shall not provide
a... basis for challenging the application or enforcement of a covered
title.”#s Thus, religious organizations could not use RFRA to gain ex-
emptions they are not otherwise granted under Title VII. Conversely,
ENDA has always been silent in regards to RFRA.*6 This silence means
courts could rule that ENDA “substantially burdens” an organization’s
free exercise of religion in violation of RFRA .#7 Therefore, while organi-
zations could not use RFRA to acquire exemptions from the Equality
Act, those that are not already exempt from ENDA may obtain exemp-
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tions by showing that ENDA “substantially burdens” their religious
freedom.*®

3. Disparate-Impact Claims

Another distinction between the proposals is whether they allow for
disparate-impact claims.*® In Griggs v. Duke Power Company *° the Su-
preme Court extended Title VII to include “facially neutral employment
practices with an adverse impact on persons of a particular race, national
origin, sex, or religion.”*" Since then, Title VII plaintiffs have been able
to file discrimination claims based on inadvertent discrimination under a
disparate-impact theory.*? Disparate-impact claims do not require proof
of an intent to discriminate, and the terms of the policy do not have to
explicitly discriminate.*® Practices that may be subject to a disparate-
impact challenge under Title VII include: educational requirements, writ-
ten tests, height and weight requirements, and subjective procedures like
interviews.

In order to prove disparate impact, a plaintiff must demonstrate
that there is a significant statistical disparity between the percentage of
individuals in the protected class in an employer’s workforce, compared
to those individuals in the qualified labor market, and that the disparity
is due to “one or more ostensibly neutral employment practices.”*> The
employer, however, gets the opportunity to demonstrate that the chal-
lenged practice is consistent with business necessity and is simply job-
related.¢ If the employer successfully proves this, the plaintiff will not
prevail unless he or she can show that the employer could adopt alterna-
tive practices that would result in a less detrimental effect on the protect-
ed group, while still serving the employer’s needs.*"”

Since Title VII allows for disparate-impact claims, the Equality Act
would as well.#® Thus, if an employer’s policies have a disparate impact
on LGBT workers, then they may have a cognizable claim under Title
VIL# The 2013 ENDA, on the other hand, explicitly states that “[o]nly
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disparate treatment claims may be brought under this Act.”*® As a result,
employment practices that are facially neutral but have a disproportion-
ately adverse effect on LGBT persons would be actionable under the
Equality Act, but not ENDA .4

4.  Employer Reporting Requirements

Furthermore, Title VII and ENDA regulate employer reporting re-
quirements differently.*> Under the authorization of Title VII, the
EEOC requires that all employers with more than 100 employees pro-
vide data about their employees’ gender and race/ethnicity.*® The data is
then shared anonymously with other agencies and the public.* The pur-
pose of the reporting requirement is to help the EEOC identify and in-
vestigate any significant statistical disparities that may be potential Title
VII violations.*> Under the Equality Act, the EEOC could also require
employers to gather data on employees’ sexual orientation and gender
identity.?* On the contrary, ENDA provides that neither the EEOC nor
the Secretary of Labor can “compel the collection of nor require the
production of statistics on actual or perceived sexual orientation or gen-
der identity from covered entities.”*” Thus, under ENDA, the Commis-
sion may not require employers to gather data on LGBT employees,
whereas under the Equality Act it could.?®

5. Affirmative-Action Plans

The Equality Act and ENDA also treat affirmative-action plans dif-
ferently.#® Under Title VII, organizations can adopt affirmative-action
plans in order to combat barriers to equal employment opportunities.+°
When evaluating affirmative-action plans under Title VII, courts apply a
three-part test requiring that: 1) there is “a manifest imbalance in the rel-
evant workforce,” 2) the plan is temporary and seeks to eradicate tradi-
tional patterns of segregation, and 3) the plan does not “unnecessarily
trammel the rights of non-beneficiaries.”#' The Equality Act does not
modify a company’s ability to create affirmative-action plans in any way,

420. Employment Non-Discrimination Act of 2013, S. 815, 113th Cong. § 4(g) (2013) (cmphasis
added).

421. Reced, supra notc 393, at 281.

422, Reed, supra note 402, at 28.

423. EEO Reports/Surveys, EQUAL EMP'T OPPORTUNITY COMM’N, hitp://www.ccoc.gov/
employers/reporting.cfm (last visited Jan. 25, 2017).

424, Id.

425. Reed, supra note 402, at 28.

426. See Equality Act, H.R. 3185, 114th Cong. (2015).

427. Employment Non-Discrimination Act of 2013, S. 815, 113th Cong. § 9 (2013).

428. Reed, supra note 402, at 28.

429. Reed, supra note 393, at 301.

430. Letter from Peggy R. Mastroianni, Assoc. Legal Counsel, Equal Emp’t Opportunity
Comm’n (Aug. 17, 2006), http://www.eeoc.gov/eeoc/foia/letters/2006/vii_affirmative_action.html.

431. Id.



No. 2] LGBT WORKPLACE DISCRIMINATION PROTECTION 953

so under the Act, companies may create affirmative-action plans for
LGBT employees if they meet the requirements of the three-part test.*?

ENDA, conversely, has always prohibited voluntary affirmative-
action programs for LGBT people, though the wording has been refined
over time.*3 The original ENDA banned employers from giving prefer-
ential treatment to individuals on the basis of sexual orientation and
from adopting any type of quota on the basis of sexual orientation.*** The
2013 ENDA goes farther than this and expressly prohibits employers
from granting “preferential treatment to any individual or to any group
because of the actual or perceived sexual orientation or gender identi-
ty ... on account of an imbalance which may exist with respect to the to-
tal number or percentage of persons.”** It also bans employers from
adopting or implementing any quotas for LGBT employees.*¢ Thus, if
LGBT people were significantly underrepresented in a particular work-
force, the Equality Act would allow the employers to adopt voluntary af-
firmative-action plans while ENDA would not.*”

6. Alternative Theories of Discrimination

Moreover, the nature of the proposals affect whether a plaintiff can
plead multiple theories of discrimination. The Equality Act, by amending
Title VII, allows plaintiffs who experience sexual-orientation or gender-
identity discrimination to recover exactly what other plaintiffs can recov-
er in Title VII lawsuits.#8 The Equality Act also codifies sexual-
orientation and gender-identity discrimination as sex discrimination un-
der Title VIL.#*® Consequently, under the Equality Act, LGBT plaintiffs
would never have to choose whether to pursue more than one discrimi-
nation claim.

ENDA, however, would promote plaintiffs to file alternative theo-
ries of discrimination. ENDA specifically provides that “[a]n individual
who files claims alleging that a practice is an unlawful employment prac-
tice under this Act and an unlawful employment practice because of sex
under title VII ... shall not be permitted to recover damages for such
practice under both.”* Congress, however, clarified that this section
does not ban LGBT plaintiffs from recovering under Title VII.*! Instead,
it “is intended to be a restatement of current law” —which is that a plain-
tiff may plead alternative claims that challenge the same conduct under
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different legal theories, but can only recover once for claims based on the
same facts.*?

Congress also clarified that ENDA, if passed, would not “overrule,
displace, or in any other way affect a plaintiff’s ability to bring suit under
title VII, particularly given that Federal courts have interpreted title VII
in such a way that protects LGBT individuals on the basis of sex.”
Thus, under the Equality Act, LGBT plaintiffs would not have to choose
between alternative theories, while under ENDA they would have to
chose between bringing a claim under ENDA, Title VII, or both—
though they could only recover under one.*

7. Title VII Circuit Split

The last major difference between ENDA and the Equality Act is
how each piece of legislation would affect the Title VII circuit split.#s
Courts have struggled with how to treat Title VII lawsuits brought by
LGBT employees* since the Supreme Court decided that sex-
stereotyping was actionable sex discrimination under Title VIL.# Cur-
rently, several circuits allow LGBT plaintiffs to recover by building on a
sex-stereotyping theory, while others outright prohibit LGBT plaintiffs
from using this theory—arguing that they would be unlawfully boot-
strapping onto Title VIL.4#

By both adding sexual orientation and gender identity to the pro-
tected classes in Title VII, and codifying these forms of discrimination as
sex discrimination, the Equality Act reconciles this circuit split.** ENDA,
on the other hand, would do just the opposite and complicate matters
further. While ENDA bans plaintiffs from recovering under both Title
VII and ENDA, it does not ban LGBT from bringing Title VII suits al-
together.*® Thus, under ENDA, circuits would have to continue to try
and distinguish where the fine line between sexual-orientation and gen-
der-identity discrimination lies within sex discrimination, whereas, under
the Equality Act, the issue would be resolved.*!
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IV. RECOMMENDATION

Several entities, both public and private, have done their part to
create protections for LGBT workers.#? While this is an encouraging
trend, there is no substitute for being explicitly protected on a national
level. “[I]t’s a very powerful statement to see that it is the law of the land
that discrimination against individuals because of their sexual orientation
or gender identity is wrong and illegal.”*3 Consequently, federal anti-
discrimination legislation has the ability to create social norms that gov-
ern what behaviors are acceptable and unacceptable towards different
classes of people.”* Thus, civil-rights laws are an effective tool, not be-
cause people fear punishment for violations of the laws, but because they
carry the authority to set morals of a community.*s

LGBT employees deserve the same level of protection, as well as
the norms developed around these protections, that has been afforded to
so many others at a national level. Congress already passed legislation
prohibiting employers from engaging in discrimination on the basis of
race, color, religion, sex, national origin,*¢ age,”” and disability**—it is
time to protect sexual orientation and gender identity as well.

Of the two most prominent pieces of legislation that would ban em-
ployment discrimination on the basis of sexual orientation and gender
identity, the best is the newly re-proposed Equality Act.*® ENDA’s twen-
ty years of compromises and concessions, along with its inherent struc-
ture, show several reasons why the Equality Act will be more effective at
combatting LGBT employment discrimination.*®

First, the Equality Act provides the best balance of protections for
LGBT workers and religious organizations. Any piece of LGBT-
discrimination legislation that has “too narrow of a [religious exemption]
would violate free expression, while any exemption fashioned too broad-
ly may undermine the very purpose” of the bill.*!' Thus, for federal
LGBT-discrimination legislation to be successful, it is essential that there
be the right balance —creating equality for LGBT workers while main-
taining the autonomy religious organizations need to adhere to their be-
liefs and continue their faith teachings.

The Equality Act does not change Title VII’s religious exemption in
any way.*? Thus, if passed, religious organizations could continue to give
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preference to those of the same faith in hiring and firing and discriminate
while hiring people in positions that fall under the ministerial exemp-
tion.*? Religious organizations, however, could not discriminate against
average employees for their sexual orientation or gender identity.** The
legislation would also not allow organizations to use RFRA in order to
expand the protections they already receive by bringing a substantial-
burden claim.*5 ENDA, on the other hand, wholly exempts all religious
organizations that receive Title VII’s religious preference exemption—
meaning they could discriminate against LGBT employees at-will. 46
ENDA also allows organizations to use RFRA in order to gain more ex-
emptions from the court.*’

At first glance, it may seem that these exemptions do not really
make a huge difference since they only apply to religious organizations.*s
In the United States, however, religious entities run several organizations
and businesses, including 13% of hospitals, 76% of private elementary
and secondary educational institutions, and 50% of adoption services.*®
Thus, ENDA'’s broad religious exemption would have a massive impact
on many workers, including those in primarily secular organizations.*”°

The number of LGBT workers that would be unprotected under
ENDA is unacceptable. While “it is one thing to allow . . . a Catholic
school to hire only a straight, male Catholic priest” under Title VII and
the Equality Act’s ministerial exemption, “it is quite another to permit
the school to [discriminate against or] fire anyone for any position simply
because that person is, or is perceived to be, homosexual or transsexu-
al.”t ENDA’s exemption essentially “provide[s] religiously affiliated or-
ganizations—far beyond houses of worship—with a blank check to en-
gage in employment discrimination against LGBT people.”*? To allow
this would allow the very type of invidious discriminatory behavior the
statute was designed to prevent.*?

When Title VII was originally drafted, it too would have provided
an absolute exemption to religious organizations—granting them the
right to consider an individual’s race, color, religion, sex, or national
origin when making employment decisions.#’* Congress rejected this
blank-check approach and instead limited the exemption to only allow
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religious organizations to give preference to those of the same religion.+
Consequently, a religious organization, for example, cannot “engage in
racially discriminatory hiring by asserting that a tenet of its religious be-
liefs is not associating with people of other races.”# There is no more of
a justification or reason to grant this type of exemption now than there
was then. While religious liberty is an extremely important right that
guarantees Americans the freedom to hold any belief they choose, it
should not allow people to freely harm or discriminate against others.”

Second, the Equality Act would resolve the circuit split regarding
whether sex discrimination under Title VII includes sexual-orientation
and gender-identity discrimination, while ENDA would merely compli-
cate matters further.#® The Equality Act both adds sexual orientation
and gender identity to the protected classes in Title VII, and it codifies
that these forms of discrimination also constitute sex discrimination—
thus solving the split.#* ENDA, however, allows LGBT plaintiffs to
choose whether to bring an ENDA, Title VII claim, or even both.®
Thus, ENDA would not only leave the circuit split intact, but would fur-
ther complicate matters, because judges would have to figure out how to
treat Title VII claims in light of the new legislation.*' It is significant that
the Equality Act solves this split because it will make pleadings easier for
LGBT plaintiffs and make it easier for judges to properly handle Title
VII lawsuits brought by LGBT plaintiffs.

Third, by excluding sexual orientation and gender identity from Ti-
tle VII and instead adopting a separate bill, Congress would itself be en-
gaging in symbolic contradiction.®> Congress enacted Title VII in order
to protect discrimination against groups that are especially vulnerable
and to promote equality in the workplace.** By not amending Title VII,
Congress is suggesting that “while employees should benefit from a dis-
criminatory-free workplace, gender and sexual orientation discrimination
is distinct from other protected characteristics in Title VII.”** This would
simply reinforce the notion that LGBT people are different and less de-
serving and should be treated as such—making an amendment to Title
VII a better solution.

Fourth, the Equality Act is more effective because it allows plain-
tiffs to bring disparate-impact claims and permits employers to adopt af-
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firmative-action plans.* Disparate-impact claims are highly controver-
sial, with legal scholars such as Justice Scalia speculating that they may
even be unconstitutional.®® Thus, ENDA’s sponsors, in hopes of avoiding
controversy and distraction, dodged the subject by barring disparate-
impact claims altogether.#” These same sponsors, however, admit that
LGBT employees are just as likely to be subjected to inadvertent em-
ployment discrimination as they are intentional discrimination.*® Thus,
disparate impact claims should not be seen as throw away concessions.

The law of disparate impact is “a powerful tool for promoting the
inclusion of women and minority groups in the workplace,”** and “a con-
sidered analysis reveals that LGBT individuals would benefit from the
availability of disparate impact claims.”*® Additionally, inadvertent dis-
crimination against LGBT employees will likely increase once federal
legislation is passed, since employers that wish to engage in discrimina-
tion will have to forego overt forms of discrimination in favor of more
subtle practices.®! Thus, the Equality Act is better than ENDA because
it permits LGBT employees to bring disparate impact claims to the same
extent as others under Title VII.

The Equality Act is also better than ENDA because it allows the
sister of disparate-impact claims—affirmative-action plans.*? Sponsors
eliminated affirmative-action plans from ENDA, because, like disparate-
impact claims, they are highly controversial.*® These plans, however, are
also important and should not be easily conceded. Affirmative-action
plans help employers alleviate discrimination in the workplace and serve
as important tools for employers who may otherwise be liable under a
disparate-impact claim.**

Additionally, affirmative action plans can be powerful evidence of
an employer’s commitment to creating and maintaining a welcoming cul-
ture, which can help LGBT individuals feel comfortable coming out and
acting authentically in the workplace.®> This is important because “the
presence of openly LGBT persons in the workplace serves to combat
prejudices and stereotypes while at the same time furnishing a set of
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readily identifiable role models to more junior LGBT workers.”*¢ Hav-
ing openly LGBT employees also establishes an environment where
there are routine interactions between heterosexual and openly LGBT
employees.*” This environment provides opportunities for LGBT work-
ers “to challenge their coworkers’ preconceived notions of homosexuali-
ty and transgenderism by affording these coworkers a chance to see
LGBT persons as unique individuals rather than as members of an
amorphous and potentially threatening class.”*® Therefore, the Equality
Act is also better than ENDA because it allows organizations to volun-
tarily adopt affirmative-action plans that help combat discrimination in
the workplace.

Fifth, by allowing LGBT plaintiffs to still recover under Title VII,
ENDA sets up an unfair system where Title VII provides distinct ad-
vantages to LGBT employees in certain circuits. ENDA, for example,
explicitly gives religious organizations free range to discriminate against
LGBT employees at their will.*® In reality, however, ENDA actually
leaves a class of religious organizations open to suit—religious organiza-
tions sued in circuits that allow LGBT plaintiffs to recover by building
upon sex-stereotyping theories.”® These organizations may still be found
liable under Title VII for the exact discrimination ENDA exempts them
from. Thus, some plaintiffs will be able to sue religious organizations for
sexual-orientation and gender-identity discrimination, while most others
will not.

Additionally, if some circuits perceive discrimination against LGBT
people as discrimination on the basis of sex, then private employers with-
in those circuits could adopt affirmative-action plans pursuant to Title
VII, while employers in other circuits could not.*! Thus, by allowing
LGBT plaintiffs to still bring Title VII lawsuits, ENDA creates an unfair
scheme where practices that it explicitly prohibits will be allowed in cir-
cuits that interpret Title VII favorably to LGBT plaintiffs—rendering the
Equality Act a more effective and operational bill.

Moreover, the Equality Act is simply easier in application than
ENDA because plaintiffs will never have to decide if they should bring
alternative theories. Under the Equality Act, there would be no need for
LGBT plaintiffs to raise alternative theories, because sexual-orientation
and gender-identity discrimination would both be actionable and under-
stood as forms of sex discrimination. Plaintiffs using ENDA, however,
would have to determine whether their circuit allows for recovery under
Title VII and then decide whether to sue under ENDA, Title VII, or
both. Thus, the Equality Act is better than ENDA because it makes it
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easier for LGBT plaintiffs who experience discrimination to bring suit
since they will not have to deal with alternative theories or conflicting
circuits.

Lastly, there are several advantages that are simply inherent to
amending Title VII over adopting a new piece of stand-alone legislation.
The EEOC, for example, already interprets sex to include sexual orienta-
tion and gender identity.? Thus, the Commission would not have to
change any of its current practices if Title VII were amended, unlike the
undertaking of a new piece of legislation. Similarly, employers are al-
ready familiar with Title VII, because they have been subjected to it for
over fifty years.™ Therefore, it would naturally be easier for them to
amend their current discrimination policies that already comply with Ti-
tle VII to include sexual orientation and gender identity, than to adopt
their practices to match a new, specially tailored law.

Additionally, since ENDA is a brand new statute it lacks any judi-
cial doctrinal development, whereas the Equality Act would benefit from
Title VII's fifty years of development.®* Freestanding statutes such as
ENDA are also substantially more vulnerable to future legislative tinker-
ing than legislation under established civil-rights laws.*® Thus, ENDA’s
protections are more likely to be watered down by crafty future amend-
ments than the protections in the Equality Act. Therefore, the Equality
Act not only has several provisions that are more beneficial than those in
ENDA, but also has many inherent qualities that make it a stronger
piece of legislation.

The best cure for discrimination against LGBT workers is the
Equality Act. There is, however, currently no chance that ENDA, nor
the Equality Act, stands to become law.** Republicans, who have histori-
cally opposed LGBT-discrimination protections, are currently in control
of both chambers of Congress.*” Thus, even the staunchest of LGBT ad-
vocates recognize that the Democrats need to gain a supermajority in
Congress during the next election to have any chance of overcoming Re-
publican stonewalling to push either bill through.*® Therefore, since fed-
eral legislation is not yet a realistic possibility, the next best course of ac-
tion is for the thirty-eight states that do not yet ban LGBT-employment
discrimination to pass statewide legislation.’

State legislation is the second-best option, because, of the nonfeder-
al options, it will protect the most workers while legislators continue to
work on passing federal legislation. State legislation also allows victims
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to seek legal recourse, establishes penalties for violators, and is much
more difficult to overturn than other protection mechanisms.’** Addi-
tionally, state legislation traditionally serves as stepping stones towards
federal legislation,’!! and it operates as mini pilot studies that help deter-
mine what terms are most effective.’? Thus, states that do not have
LGBT-employment protections should pass their own legislation while
Democrats in Congress continue to rally support for the Equality Act.

State legislation, however, is not necessarily an easy feat either.
States are also struggling with LGBT-discrimination protections, and the
debates around them “produce[d] some of the biggest political fights of
2016.7513 Thus, states should follow the Utah Compromise approach.5
This does not mean that states should enact the same legislation as Utah,
but instead that states should follow how Utah passed their legislation —
via compromise. Utah legislators consciously decided not to “rattle every
cage” so they could reach an agreement.s"> The legislators agreed to cer-
tain concessions for organizations like the Boy Scouts, in exchange for
ensuring that LGBT people could work for any for-profit company free
of discrimination.’® While describing how the legislation was drafted,
Clifford J. Rosky, a member of the board of directors of Equality Utah,
stated that “[y]ou could say that we agreed on some things and disagreed
on others, but we decided to focus on what we agreed on. It’s very sim-
ple, but it’s rarely done.”s"

Thus, while “Utah’s solution may not fit perfectly with the specific
needs of other states,” its principles of balancing rights, its fairness-for-all
approach, and its collaborative process is “worthy of emulation.”>* This
equal-rights approach is the reason why the legislation is the first time a
Republican controlled legislature with a Republican governor extended
protections to LGBT people.’® The Utah Compromise marks the first
time that LGBT legislation received equal support from religious organi-
zations and LGBT advocates alike —with the bill being “hailed by Mor-
mon leaders and gay rights advocates as a breakthrough in balancing
rights and religious freedom, and as a model for other conservative
states.”? Therefore, while the Equality Act is the best way to provide
protections to LGBT workers, states should take action in the meantime
by following Utah’s compromise approach.
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V. CONCLUSION

The irony of same-sex marriage becoming legal in the United States
is that it has actually made discrimination against LGBT people easier
because now, more than ever, employers will be aware of their employ-
ees’ sexual orientation and gender identity.5?' Discrimination of this na-
ture has no place in society or the workplace. Employment discrimina-
tion is a lose-lose situation that negatively impacts employees,
employers, and the national economy alike.’? Congress acknowledged
this over fifty years ago when it adopted Title VII with the goal of eradi-
cating employment discrimination.’” Courts, however, have generally
been reluctant to extend Title VII to LGBT plaintiffs, and LGBT work-
ers continue to face alarmingly high rates of discrimination in the work-
place every day.”

Many entities, both public and private, are progressively creating
their own limited LGBT workplace protections, which suggests that
there is an “emerging societal consensus that LGBT-oriented employ-
ment discrimination is unacceptable.”s? While this a promising trend, it
has created an unworkable scheme where LGBT people receive mis-
matched protections depending on where they live and work .52 Thus, the
best solution is for Congress to pass the Equality Act—Ilegislation that,
by amending Title VII to explicitly include sexual orientation and gender
identity,’” is superior to stand-alone legislation like ENDA .5 The Equal-
ity Act would help put an end to the pervasive history of discrimination
that LGBT workers have faced’” and make it so that LGBT employees
can focus on performing their jobs without having to worry that they will
be discriminated against for who they are or who they love.5®

An overwhelming majority of likely voters support Congress pass-
ing a federal LGBT nondiscrimination law, including 72% of Independ-
ents and 51 % of Republicans,”" and national politics are shifting in favor
of passage of the Equality Act as well.?2 There is not yet a clear pathway,
however, for Congress to pass either the Equality Act or ENDA.5 Thus,
in the meantime, states, the second-best mechanisms for supplying dis-
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crimination protections, should adopt their own LGBT employment
laws.* States should utilize the Utah Compromise approach, because it
offers the best chance at reaching a consensus and securing protections
for LGBT workers.

LGBT employees comprise a significant part of the American labor
force, and every day they go to work to support themselves and their
families, helping the economy grow along the way.®s Far too many of
these same workers must unfairly live in fear that they will lose their job
based on factors that have no bearing on their job performance or abil-
ity.? Thus, while the average LGBT worker’s legal and social standing is
gradually improving, it is important that America does not stop adopt-
ing more protections until a// LGBT workers are protected from discrim-
ination.>*
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