SUBSTANTIAL CONFUSION ABOUT
“SUBSTANTIAL BURDENS”}

Chad Flanders*

As the Supreme Court revisits the clash between religious belief
and the Affordable Care Act (ACA) in the Zubik' case, it is worth mull-
ing over a key phrase in the law that governs that clash: “substantial bur-
den.” According to the Religious Freedom Restoration Act (RFRA), the
government must—provided it does not meet certain other conditions,
such as showing a compelling interest—make an accommodation if it
places a “substantial burden” on a person’s religious exercise.? If the
question in the Hobby Lobby case was whether a for-profit corporation
could be a “person” that “exercised religion,” the question the Court
now faces is whether the government has in fact “substantially bur-
dened” some religious non-profits in trying to accommodate their objec-
tion to the contraceptive mandate.*

But what is a “substantial burden”? Or to put it another way, what
makes a burden substantial? What follows is my best effort to provide
clarity—in the form of a primer—as to the meaning of “substantial bur-
den” under RFRA.

1. WHAT IS A “BURDEN” ON RELIGIOUS BELIEF?

The answer to this question seems to be fairly straightforward, given
the Supreme Court’s case law: a religious belief or believer is “burdened”
when the government puts some kind of pressure on someone to act con-
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trary to his religious beliefs.” This idea of “putting pressure on” is im-
portant because it distinguishes RFRA’s sense of burden from what we
might otherwise think is a burden. Many things can burden your exercise
of religion because they make it harder for you to practice your belief,
yet they would not count as being “burdens” (let alone “substantial”
ones) under RFRA.

Suppose the government shuts down the road you usually take to
get to church. Or suppose it rains that day and the traffic is very bad.
Both of these “burden” your religious belief because it will take more
than the usual effort for you to exercise your religion: they are burdens
because they make things harder for you. But neither of these things
would count as a burden under RFRA —certainly not the latter, because
it does not involve government action, but not even the former.® A sub-
stantial burden is not just any “inconvenience on religious exercise;” it
must involve some sort of direct or indirect coercion by the state.” Not all
bad things happening to you involve being coerced in some way.

This understanding of burden is a major lesson of Lyng v. Northwest
Indian Cemetery Protective Association® In Lyng, the government
planned on putting a road through a forest that was sacred to a Native
American tribe. The tribe sued but lost because, while destroying the
forest was certainly a bad thing for the tribe and a hindrance to them be-
ing able practice their religion, it did not put pressure on them to violate
their beliefs or change their religion. The action of the government was
not of the form, “do this, or else pay a price.” It is this element of coer-
cion or pressure, essentially a threat by the government against you to
make you act against your beliefs, which defines something as being a
“burden” under RFRA."°

II. WHAT DOES THE ADJECTIVE “SUBSTANTIAL” MODIFY?

If “burden” means putting some pressure on a plaintiff, we have to
consider what “substantial” brings to the mix. I prefer framing the ques-
tion as: what does “substantial” modify? Here we should be careful.
There are at least two things that “substantial” could modity. First, it
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could be that the government has to put substantial or heavy pressure on
you to violate your religious beliefs. But it could also be that the gov-
ernment has to pressure you to violate your religious beliefs in some sub-
stantial or serious way. For example, maybe the government is asking you
to violate a particularly important tenet of your religion, not just some
discretionary one.

In other words, “substantial” could either refer to the quantum of
pressure you are facing to violate your beliefs—is it a lot or a little? Or it
could refer to how serious an imposition on your religion the government
action has to be—is it a big intrusion or little one? The statute taken as a
whole, I admit, could be interpreted as applying “substantial” to modify
both pressure and religious belief. That is, “substantial burden” under
RFRA might mean you face substantial pressure to substantially violate
your religion —that the pressure is strong and affects a really important
or vital part of your beliefs."

Some courts have insisted that substantial refers to the degree or
scope of the supposed religious violation, viz., that the push for you to
give up or change your religious beliefs should not just be something that
affects a minor or optional part of your belief system, but should really
cut into the core of your religious practice. As a result, these courts have
held that slight infringements—an observant prisoner misses a couple of
religious meals, for instance —do not count because they are “de mini-
mis.”’? It may be a burden, but it is not a “substantial one” if it only re-
quires a slight deviation from or a slight violation of your religious prac-
tice; even if there is a lot of pressure on you to make that deviation or
commit that violation.

The better view is that “substantial” applies only to the quantum of
pressure that is put on a person to violate his religious beliefs—that
means any part of his religious beliefs, and for any amount of time. This
is true for both a statutory reason and a philosophical one. The statutory
reason is that the Religious Land Use and Institutionalized Persons Act
(RLUIPA)—which retroactively applies to RFRA’s definition of reli-
gion—explained that an exercise of religion should mean “any exercise
of religion, whether or not compelled by, or central to, a system of reli-
gious belief.”" If “substantial burden” means something like “burdening
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2761-62 (2014) (discussing the enactment of RLUIPA).



30 UNIVERSITY OF ILLINOIS LAW REVIEW [Vol. 2016

a central part of the person’s religious belief system,” then this is plainly
ruled out by the statute.

On a more theoretical level, courts have traditionally been, and
should now be, reluctant to determine whether or not a violation of this
or that part of someone’s religion is “substantial” or “insubstantial.” Can
a court really say that missing one or two religious meals is “de minimis”
and therefore not a big deal (or an “insubstantial burden”)? But this sec-
ond-guessing is exactly what the courts would have to do if we interpret-
ed “substantially burden” to mean “cause someone to violate an import-
ant or major part of his belief system.” How are courts supposed to know
whether or not the law is pressuring a person to violate an important or
unimportant part of her belief system, or compromising her belief mas-
sively or only slightly, without undertaking a searching and (for that rea-
son) problematic theological inquiry? What to one person might be a
slight or “attenuated” imposition on her religious practice may be to an-
other a very serious cost.

Courts cannot and should not have to adjudicate this point. They
should instead assess whether there is a large amount of pressure (“sub-
stantial” pressure) being put on the person to violate her beliefs. The
plaintiff still must show that the government is pressuring her to violate
some part of her religion,” but she should not have the burden of show-
ing that what the government is pressuring her to do makes up an im-
portant, central, or substantial part of her religious exercise. Absent a
finding that the plaintiff is being insincere, the issue of whether the law is
affecting a really important part of his or her religion should largely go
unchallenged. After all, if it was not important, why sue in the first place?

III. WHAT MAKES THE PRESSURE ON BELIEF “SUBSTANTIAL”?

The main use of the word “substantial” in the Hobby Lobby opin-
ion itself refers correctly to the quantum of pressure the person faces to
violate some part of her religious belief system. The burden on Hobby
Lobby to violate its religious beliefs is “substantial,” the Court ruled, in
part because if Hobby Lobby did not cover contraceptives it would have
to pay a hefty tax bill—upwards of $15 million dollars a year.” Or, if
Hobby Lobby instead dropped insurance coverage and its employees
qualified for subsidies on the state exchanges, they might have to pay $26
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