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TURNING OUR BACKS ON THE CHILDREN:  
IMPLICATIONS OF RECENT DECISIONS REGARDING THE 
HAGUE CONVENTION ON INTERNATIONAL CHILD 
ABDUCTION 

SHARON C. NELSON* 

The Hague Convention on the Civil Aspects of International 
Child Abduction was enacted in 1988, with the goal of ensuring that 
children wrongfully abducted across international borders are 
promptly returned according to the legal rights and procedures of the 
proper state.  The interpretation of the Convention standards over the 
last ten years, by the United States and other joined countries, has 
been varied.  After a brief overview of the policies underlying the 
Convention, the author examines the core terms and procedures for 
returning a wrongfully abducted child and how the courts have sub-
sequently applied these standards.  The focus of this note is on one 
particular exception that is the source of much of the present confu-
sion, the exception that wrongfully abducted children be returned 
unless returning would cause a grave risk of harm to the child.  The 
author sets forth the various interpretations of when a grave risk of 
harm to the child arises, highlighting inconsistencies among different 
courts and the dangerous implications of these interpretations, espe-
cially for the children involved.  At the center of the author’s concern 
is the recent decision in Blondin v. Dubois, where the Second Circuit 
significantly narrowed the interpretation of the grave risk exception, 
adding a further step of analysis to the grave risk determination.  The 
author proposes adopting a broader interpretation of what constitutes 
a grave risk of harm and demonstrates not only why her proposal 
would be well within the scope of the Convention, but also why it is 
essential in furthering the Convention’s fundamental purpose, to pro-
tect the interests of the children who have been abducted. 

I. INTRODUCTION 

A child is abducted from his home in the United States.  He is taken 
to Germany and the child’s father knows where he is being held.  The 
abductor is not a stranger; it is the child’s mother.  She claims that she 
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took the child away because the father was abusive.  What is the result?  
Most Americans feel that the child should be returned to the United 
States, and the matter be adjudicated by the competent and fair courts 
here.  But what happens if the situation is reversed?  What if the child is 
abducted from Germany and brought to the United States?  Do the 
courts of the United States still have a prevailing interest in the matter, 
or do the courts of the foreign country have a more substantial claim?  
This matter is, in essence, a personal jurisdiction question, but it is an 
emotionally charged one arising out of every country’s belief that their 
law is superior. 

For that reason, in 1981 the United States became a signatory mem-
ber of the Hague Convention on the Civil Aspects of International Child 
Abduction (Hague Convention or Convention).1  The Hague Convention 
provides an opportunity for international countries to work together to 
deter and remedy the wrongful taking of children across international 
borders.2  The primary goal of the Convention is “[t]o secure the prompt 
return of children wrongfully removed to or retained in any Contracting 
State.”3  Secondarily, the Convention seeks “[t]o ensure that rights of 
custody and of access under the law of one Contracting State are effec-
tively respected in the other Contracting States.”4  The Convention es-
tablishes legal rights and procedures for immediate return of children 
who have been wrongfully removed.5  If the child was wrongfully ab-
ducted, the child must be returned unless returning him would cause a 
grave risk of harm or be against fundamental human rights.6  The contro-
versy at issue arises from the application of the grave risk exception.  
Some courts in the United States believe that if the child is subject to 
grave risk of harm in another country, he should be allowed to stay in the 
United States for his protection or well-being as the Convention allows.7  

 1. See Letter of Submittal, Oct. 4, 1985, 51 Fed. Reg. 10,494, 10,496 (Mar. 26, 1986) [hereinafter 
Letter of Submittal]. 
 2. See Hague Convention on the Civil Aspects of International Child Abduction, opened for 
signature Oct. 25, 1980, T.I.A.S. No. 11,670, 1343 U.N.T.S. 89 [hereinafter Hague Convention]; see also 
Hague Conference on Private International Law: Final Act, Oct. 25, 1980, 19 I.L.M. 1501. 
 3. Hague Convention, supra note 2, art. 1(a), T.I.A.S. No. 11,670, at 2, 1343 U.N.T.S. at 98.  
Other goals of the Convention include protecting children from the harmful effects of their removal 
and securing protection for rights of access.  See id. art. 1(a), T.I.A.S. No. 11,670, at 2, 1343 U.N.T.S. 
pmbl. at 98. 
 4. Id. art. 1(b), T.I.A.S. No. 11,670, at 2, 1343 U.N.T.S. pmbl. at 98. 
 5. See id. art. 1(b), T.I.A.S. No. 11,670, at 2, 1343 U.N.T.S. pmbl. at 98.  These procedures in-
clude setting up a Central Authority in each Contracting State that will deal with international abduc-
tion cases and set standards for when a child must be returned.  See id. arts. 6, 8, T.I.A.S. No. 11,670, at 
6, 1343 U.N.T.S. at 99–100. 
 6. See id. arts. 13(b), 20, T.I.A.S. No. 11,670, at 9, 1343 U.N.T.S. at 101; see also International 
Child Abduction Remedies Act, 42 U.S.C. § 11,603(e) (1994) [hereinafter ICARA].  These are only 
two of the five general exceptions set out in the Convention.  See Hague Convention, supra note 2, 
arts. 12–20, T.I.A.S. No. 11,670, at 9, 1343 U.N.T.S. at 101. 
 7. See Rodriguez v. Rodriguez, 33 F. Supp. 2d 456, 462 (D. Md. 1999) (finding that denial of 
father’s petition for return of his children was warranted by evidence of a history of physical and psy-
chological abuse of his wife and children); Steffen F. v. Severina P., 966 F. Supp. 922, 930 (D. Ariz. 
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Recently, however, the Second Circuit read the Convention in a different 
light.  They read the Convention as requiring a child to be returned to his 
place of habitual residence even though there was a grave risk of harm 
awaiting him there.8  The court held that the only way a child should not 
be returned to his place of habitual residence is if there is grave risk of 
intolerable harm and there are no alternative measures that can protect 
the child in the habitual residence.9 

This note proposes a broader reading of the “grave risk” analysis 
than the Second Circuit has given it.  Further, the well-being of the child 
needs to play a larger part when grave risk of harm is found.  Although 
the interests of international comity are certainly relevant, they need to 
be weighed against the best interests and safety of the child.  In support 
of that proposition, this note will explore the current U.S. district court 
decisions involving the Convention and child abduction.  In part II, this 
note will review the evolution of the Hague Convention on International 
Child Abduction, focusing on the purposes and policies underlying its 
creation.  In part III, this note will explore the meaning that courts in the 
United States have given core terms in the Convention.  Part IV will ana-
lyze the current cases in this field, noting the implications of their inter-
pretations of the Convention.  In doing so, this note will illustrate con-
cerns over child welfare that must be considered in developing not only a 
national, but also an international policy of returning children to their 
place of habitual residence through interpretation of the Hague Conven-
tion.  Finally, in part V this note will propose a resolution to the contro-
versy premised on an expanded definition and interpretation of grave 
risk and a limited analytical role for the courts in abduction cases that 
both furthers international comity and protects the safety and interests of 
children. 

II. BACKGROUND 

The Hague Convention on International Child Abduction was 
adopted in 1980 at the Hague Convention10 and signed by the United 
States in 1981,11 but not enacted in the United States until 1988 when im-
plementing legislation was passed.12  Due to the fact that just over ten 
years have passed since its implementation in the United States, the case 
law governing the subject is not well-developed.  The Hague Convention 
represents a policy-based attempt by the United States and other joined 

1997) (holding that breaking a child’s attachment with his mother would create grave harm justifying 
denial of the petition for return). 
 8. See Blondin v. Dubois, 189 F.3d 240, 249 (2d Cir. 1999) (Blondin II).  The court suggested 
that a further analysis be done to consider whether other alternatives were available that would allow 
the return of the children to France while protecting them from harm.  See id. 
 9. See id. at 250. 
 10. See Hague Convention, supra note 2, T.I.A.S. No. 11,670, at 2, 1343 U.N.T.S. at 98. 
 11. See Letter of Submittal, supra note 1, at 10,496. 
 12. See ICARA, 42 U.S.C. §§ 11,601–11,610 (1994). 
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countries to preserve international comity by allowing cases involving 
child abduction to be tried in the country where they arise.13  Although 
the purpose of the Hague Convention is to deter parents from crossing 
international boundaries in search of a more sympathetic court,14 in es-
sence it secures the prompt return of a child to the correct jurisdiction for 
the child’s protection.15 

The structure of the Hague Convention is simplistic on its face but 
intricate once applied.  The Convention requires courts to determine 
whether the removal of a child from the country where the suing parent 
resides was a “wrongful” abduction.16  If the court finds that the removal 
was not wrongful, that ends the inquiry and authority of the Hague Con-
vention.17  More often, however, the court will find that the removal was 
wrongful; then the court must order the child returned to his habitual 
residence, unless one of the limited exceptions is met.18 

Courts in the United States have been applying the basic standard 
for over ten years, and the results are scattered across the board.  The 
confusion and misapplication usually occur when the court is deciding 
whether there is an approved exception that allows the child to stay with 
the abducting parent in the abducted-to country even though the re-
moval from the habitual residence was wrongful. 

A. Determination of Habitual Residence 

At the outset of the inquiry, the court must determine where the 
child habitually resides.19  The Convention, however, does not specifically 
define “habitual residence.”20  Article 4 states that, “[t]he Convention 
shall apply to any child who was habitually resident in a Contracting 
State immediately before any breach of custody or access rights.”21  Gen-
erally, this refers to the place where the child resided prior to the marital 
breakup.22  United States courts have treated “habitual residence” as the 

 13. See Hague Convention, supra note 2, T.I.A.S. No. 11,670, at 4, 1343 U.N.T.S. pmbl. at 98. 
 14. See Friedrich v. Friedrich, 983 F.2d 1396, 1400 (6th Cir. 1993) (Friedrich I); Friedrich v. Frie-
drich, 78 F.3d 1060, 1064 (6th Cir. 1996) (Friedrich II); Blondin v. Dubois, 189 F.3d 240, 246 (2d Cir. 
1999) (Blondin II); see also Pub. Notice 957, 51 Fed. Reg. 10,494, 10,505 (Mar. 26, 1986). 
 15. See Hague Convention, supra note 2, T.I.A.S. No. 11,670, at 4, 1343 U.N.T.S. at 98; see also 
Elisa-Perez Vera, Explanatory Report, 3 ACTS AND DOCUMENTS OF THE FOURTEENTH SESSION OF 

THE HAGUE CONFERENCE ON PRIVATE INTERNATIONAL LAW ¶¶ 23–24, at 426, 431 (1982).  “The 
struggle against the great increase in child abductions must always be inspired by the desire to protect 
children and should be based upon an interpretation of their true interests.”  Id. 
 16. See ICARA, 42 U.S.C. § 11,603(e)(1) (1994); Hague Convention, supra note 2, art. 3, 
T.I.A.S. No. 11,670, at 4, 1343 U.N.T.S. at 98–99. 
 17. See ICARA, 42 U.S.C. § 11,603(e)(1) (1994). 
 18. See id. § 11,603(e)(2); Hague Convention, supra note 2, arts. 12, 13, 20, T.I.A.S. No. 11,670, at 
7–9, 1343 U.N.T.S. at 100–01. 
 19. See Hague Convention, supra note 2, art. 4, T.I.A.S. No. 11,670, at 5, 1343 U.N.T.S. at 99. 
 20. See Hague Convention, supra note 2, T.I.A.S. No. 11,670, 1343 U.N.T.S. at 89; see also Fried-
rich v. Friedrich, 983 F.2d 1396, 1400 (6th Cir. 1993) (Friedrich I). 
 21. Hague Convention, supra note 2, art. 4, T.I.A.S. No. 11,670, at 5, 1343 U.N.T.S. at 99. 
 22. See Friedrich I, 983 F.2d at 1401. 
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place where the child “has been physically present for an amount of time 
sufficient for acclimatization and which has a ‘degree of settled purpose’ 
from the child’s perspective.”23  However, the courts are careful to apply 
this standard loosely because it seems that the participants at the Con-
vention purposely left the term “habitual residence” undefined.24  In fact, 
there is evidence that the participants wanted to distinguish habitual 
residence from domicile25 in order to keep the term “fluid and fact based, 
without becoming rigid.”26 

Habitual residence has been further clarified by interpretations 
from the U.S. district and appellate courts.27  For example, in Friedrich v. 
Friedrich (Friedrich I),28 the court found that a person can only have one 
habitual residence, which is customarily the residence prior to removal.29  
The Friedrich I court also held that habitual residence can be altered 
only by “a change in geography and passage of time, not by changes in 
parental affection and responsibility.”30  In Friedrich I, a German father 
filed a petition for the return of his son alleging that the child’s mother, a 
U.S. citizen, had wrongfully removed him to the United States from 
Germany.31  Prior to Mrs. Friedrich taking their child to the United 
States, Mr. Friedrich had kicked her and the child out of the family 
apartment after an argument.32  Mrs. Friedrich argued that Mr. Friedrich 
was not exercising custody because he forced them out of the home.33  
Furthermore, she alleged that because she was the primary caretaker and 
had intended all along to return to the United States someday with her 
son, his habitual residence had shifted from Germany to the United 
States.34  The appellate court rejected her explanation and ordered her to 
return the child to Germany unless she successfully raised a defense on 
remand.35  In concluding that the child’s habitual residence was Ger-
many, the court stated that in a determination of habitual residence 
(within the meaning of the Hague Convention), “the court must focus on 

 23. Feder v. Evans-Feder, 63 F.3d 217, 224 (3d Cir. 1995). 
 24. Friedrich I, 983 F.2d at 1400. 
 25. Id. at 1401. 
 26. Levesque v. Levesque, 816 F. Supp. 662, 666 (D. Kan. 1993).  Courts of foreign nations have 
agreed that there is no real distinction between ordinary residence and habitual residence, and thus, it 
is hoped that courts will not “develop detailed and restrictive rules as to habitual residence, which 
might make it as technical a term of art as common law domicile.”  In re Bates, No. CA 122.89 (Fam. 
Div’l Ct., U.K. 1989). 
 27. See generally Feder, 63 F.3d. at 217; Friedrich I, 983 F.2d at 1396. 
 28. 983 F.2d at 1396. 
 29. See id. at 1401. 
 30. Id. at 1402. 
 31. See id. at 1398. 
 32. See id. at 1399. 
 33. See id. at 1399.  However, the court found that by kicking the mother and child out of the 
apartment, he was not relinquishing his custody rights.  See id. at 1402.  In fact, according to the court, 
he was exercising his custody rights when Mrs. Friedrich wrongfully removed the child from Germany.  
See id. 
 34. See id. at 1401. 
 35. See id. at 1403. 
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the child, not the parents, and examine past experience, not future inten-
tions.”36  Because the child was born in Germany and had lived there un-
til his mother removed him, the court found this to be the child’s habitual 
residence.37 

The Third Circuit relied on similar standards for determining habit-
ual residence in Feder v. Evans-Feder.38  In Feder, an Australian father 
petitioned for the return of his child pursuant to the Hague Convention.39  
Both the mother and father were American citizens.40  The child was 
born in the United States and lived there for over three years.41  Subse-
quently, Mr. Feder got a new job in Australia and the family moved.42  
Although Mrs. Feder claimed she did not want to move to Australia and 
did not plan on staying,43 the child attended preschool and was enrolled 
in kindergarten.44  An application was even submitted to allow the child 
into a private school upon reaching fifth grade.45  Furthermore, the Fed-
ers bought a house, took advantage of the Australian healthcare system, 
and worked at their respective jobs in Australia.46  Although the child 
had lived there less than six months when the mother removed him to 
the United States, the appellate court determined that Australia was the 
habitual residence, and demanded that the child be returned unless on 
remand an exception was met that would effectively bar removal.47  A 
significant factor in the court’s decision was that the child had been 
“physically present for an amount of time sufficient for acclimatization 
and which has a ‘degree of settled purpose’ from the child’s perspec-
tive.”48 

B. Determination of Wrongful Removal 

After determining whether habitual residence exists, the courts of 
the country where the child is residing after the abduction are required to 
make a limited finding of whether the removal was wrongful.49  Article 3 
of the Convention states that: 

The removal or the retention of a child is considered wrongful 
where: 

 36. Id. at 1401. 
 37. See id. 
 38. 63 F.3d 217 (3d Cir. 1995). 
 39. See id. at 218. 
 40. See id. 
 41. See id. 
 42. See id. 
 43. See id. at 219. 
 44. See id. 
 45. See id. 
 46. See id. 
 47. See id. at 218. 
 48. Id. at 224. 
 49. See Hague Convention, supra note 2, arts. 3, 14, T.I.A.S. No. 11,670, at 4, 8, 1343 U.N.T.S. at 
98–99. 
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a) It is in breach of rights of custody attributed to a person, an insti-
tution or any other body, either jointly or alone, under the law of 
the State in which the child was habitually resident immediately be-
fore the removal or retention; and 
b) At the time of removal or retention those rights were actually 
exercised, either jointly or alone, or would have been so exercised 
but for the removal or retention.50 

This wrongful removal inquiry is meant to be basic, and does not ex-
tend to the merits of the custody battle.51  Removal is considered wrong-
ful if the person filing suit in the foreign country is, or would otherwise 
be, exercising custody rights to the child under that country’s law at the 
moment of the removal.52  According to the International Child Abduc-
tion Remedies Act (ICARA),53 which provides standards and procedures 
for the enforcement and implementation of the Hague Convention on 
International Child Abduction,54 the petitioner has the burden of prov-
ing, by a preponderance of the evidence, that the removal was wrongful.55 

If the court determines that there is habitual residence and that the 
removal was wrongful, the actions of the court are limited.  Because the 
court in the abducted-to nation has jurisdiction to decide the merits of 
the abduction claim,56 but not the merits of the underlying custody dis-
pute,57 the child is to be removed to his habitual residence for custody de-
termination unless the wrongful abductor can prove one of the limited 
exceptions.58 

C. Defenses Limiting the Return of the Child to His Habitual Residence 

The Convention recognizes five exceptions to the standard re-
quirement that a child be returned to his habitual residence upon a find-
ing of wrongful removal.59  These affirmative defenses are strictly con-
strued so as to honor the objectives of the Convention.60  First, if the 
“abductor” obtained consent from the other party to take the child to a 
different country, the child need not be returned.61  Second, if the com-

 50. Id. art. 3, T.I.A.S. No. 11,670, at 4, 1343 U.N.T.S. at 98–99. 
 51. See id. arts. 16, 19, T.I.A.S. No. 11,670, at 9, 1343 U.N.T.S. at 101. 
 52. See id. art. 3(b), T.I.A.S. No. 11,670, at 4, 1343 U.N.T.S. at 98–99. 
 53. See 42 U.S.C. §§ 11,601–11,610 (1994). 
 54. See id. § 11,601(b)(1). 
 55. See id. § 11,603(e)(1)(A)–(B). 
 56. See Hague Convention, supra note 2, art. 2, T.I.A.S. No. 11,670, at 4, 1343 U.N.T.S. at 98.  
The court in the abducted-to nation decides merits of the abduction claim only.  See id.  It is not within 
the power of the court to make a custody determination.  See art. 16, T.I.A.S. No. 11,670, at 5, 1343 
U.N.T.S. at 101. 
 57. See id. art. 16, T.I.A.S. No. 11,670, at 9, 1343 U.N.T.S. at 101. 
 58. See id. arts. 12, 13, 20, T.I.A.S. No. 11,670, at 7–9, 1343 U.N.T.S. at 100–01. 
 59. See id. 
 60. See ICARA, 42 U.S.C. § 11,601(a)(4) (1994); see also id. § 11,601(b). 
 61. See Hague Convention, supra note 2, art. 13(a), T.I.A.S. No. 11,670, at 8, 1343 U.N.T.S. at 
101. 
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plaining party was not exercising his custody rights at the time of the al-
leged “wrongful removal,” the child may remain as well.62  Third, if the 
proceeding began more than one year after the abduction and the statute 
of limitations has run, there is no requirement to return the child.63  
These exceptions to the rule must be proved by a preponderance of the 
evidence.64 

The two final and most controversial exceptions, set out in Articles 
13(b) and 2065 respectively, must be proved by clear and convincing evi-
dence, rather than merely a preponderance of the evidence.66  The Con-
vention allows an exception if there is a human rights violation that ex-
poses the child to conditions that would “shock the conscience.”67  
However, this exception has never been used, and was a controversial is-
sue at the Convention, agreed upon with the promise that it be used only 
in exceptional circumstances.68  Finally, the most commonly used excep-
tion, and the issue in this note, involves the exception to returning the 
child to the country of habitual residence if return would put the child in 
grave risk of harm.69  Article 13(b) of the Convention states in its rele-
vant part: 

[T]he judicial or administrative authority of the requested State is 
not bound to order the return of the child if the person, institution 
or other body which opposes its return establishes that: 
b) There is a grave risk that his or her return would expose the child 
to physical or psychological harm or otherwise place the child in an 
intolerable situation.70 

This exception would include situations such as returning a child to a na-
tion gripped by war, famine, or disease, or returning a child to the hands 
of serious abuse or neglect.71 

In Friedrich v. Friedrich (Friedrich II),72 the court on remand from 
Friedrich I, heard the issue of whether returning the child would result in 
a grave risk of harm.73  The Sixth Circuit held that the mother did not 
prove by clear and convincing evidence that there was grave risk of 

 62. Id. 
 63. See id. art. 12, T.I.A.S. No. 11,670, at 7–8, 1343 U.N.T.S. at 100. 
 64. See ICARA, 42 U.S.C. § 11,603(e)(2)(B) (1994). 
 65. See Hague Convention, supra note 2, arts. 13, 20, T.I.A.S. No. 11,670, at 8–9, 1343 U.N.T.S. 
at 101. 
 66. See ICARA, 42 U.S.C. § 11,603(e)(2)(A) (1994). 
 67. Hague International Child Abduction Convention, 51 Fed. Reg. 10,494, 10,510 (Mar. 26, 
1986); see also Hague Convention, supra note 2, art. 20, T.I.A.S. No. 11,670, at 9, 1343 U.N.T.S. at 101. 
 68. See Perez-Vera, supra note 15, at 426, 433–34, 462. 
 69. See Hague Convention, supra note 2, art. 13(b), T.I.A.S. No. 11,670, at 8, 1343 U.N.T.S. at 
101. 
 70. Id. 
 71. See Friedrich v. Friedrich, 78 F.3d 1060, 1069 (6th Cir. 1996) (Friedrich II). 
 72. Id. 
 73. See id. at 1063; see also Friedrich v. Friedrich, 983 F.2d 1396, 1398–99 (6th Cir. 1993) (Fried-
rich I) (describing the facts of the case). 
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harm, and ordered the child returned to Germany.74  The mother made 
no allegations of abuse, but instead raised concerns that the child would 
have adjustment problems if forced to return to Germany.75  The court 
held that this was not enough to invoke the grave risk exception because 
grave risk implies much more than “serious risk.”76  For example, the 
court stated in dicta that evidence of sexual abuse would be an intoler-
able situation allowing the court to deny the petition for return under the 
grave risk exception.77 

The court stressed that the determination should not involve where 
the child would be the happiest; that is a custody decision left for the 
court of the country of habitual residence.78  Similarly, the court found 
that the forum was inappropriate for litigating the child’s best interests.79  
To the contrary, the determination of grave risk and refusal to return to 
the country of habitual residence are jurisdictional issues used only to 
protect the child during the period of time before a custody determina-
tion is made.  So, the preliminary question becomes, what constitutes 
grave risk of harm? 

III. ANALYSIS 

A. Determination of Grave Risk of Harm 

Courts in the United States and elsewhere have not come up with a 
uniform interpretation of grave risk.  The grave risk exception reads that 
there is no duty to return the child if “[t]here is a grave risk that his or 
her return would expose the child to physical or psychological harm or 
otherwise place the child in an intolerable situation.”80  Most courts agree 
that if the child is physically harmed, through assault or sexual abuse, the 
grave risk exception is met.81  That is where the agreement ends.  When it 
comes to grave risk of psychological harm, no one seems to be sure what 
fits within the exception.  This is very controversial because the grave 

 74. See Friedrich II, 78 F.3d at 1069. 
 75. See id. at 1067. 
 76. Id. at 1068.  The Friedrich II court stated that: 

[A] grave risk of harm for purposes of the Convention can exist only in two situations.  First, 
there is a grave risk of harm when return of the child puts the child in imminent danger prior to 
the resolution of the custody dispute—e.g., returning the child to a zone of war, famine, or dis-
ease.  Second, there is a grave risk of harm in cases of serious abuse or neglect, or extraordinary 
emotional dependence, when the court in the country of habitual residence, for whatever reason, 
may be incapable or unwilling to give the child adequate protection. 

Id. at 1069.  The Sixth Circuit’s view mirrors the Second Circuit’s decision in Blondin II that even seri-
ous neglect and abuse does not amount to grave risk of harm absent an additional finding that the 
court in the abducted-from country is incapable or unwilling to give the child adequate protection.  See 
id. 
 77. See id. 
 78. See id. at 1068. 
 79. See id. 
 80. Hague Convention, supra note 2, art. 13(b), T.I.A.S. No. 11,670, at 8, 1343 U.N.T.S. at 101. 
 81. See Friedrich II, 78 F.3d at 1069. 
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risk exception is supposed to be narrowly construed and is not to be an 
easy burden that would allow abduction to continue.82  On the other 
hand, it is an exception that needs to be recognized in serious cases. 

1. Psychological Harm Caused by Domestic Violence 

The first part of the controversy involves cases of domestic violence, 
typically involving situations where the mother is physically abused by 
the father, but where the child is not touched.  Historically, interpreta-
tions of the Convention have held that this does not constitute grave 
risk.83  However, critics contend that children can be severely psychologi-
cally harmed from witnessing or living in a home with domestic vio-
lence.84  Early cases applying the Convention clearly express that the Ar-
ticle 13(b) exception is applicable only when the child, as opposed to the 
parent would be placed in danger if returned.85  Even today, in most 
cases if there is no evidence that the child was harmed, courts will likely 
find no grave risk.  Even in cases where there is clear evidence of spousal 
abuse, sometimes extremely severe, courts have refused to find grave risk 
because the child himself was not abused. 

For example, in Nunez-Escudero v. Tice-Menley, the mother testi-
fied that she had been physically, sexually, and verbally abused.86  The 
court said this was not enough to invoke the grave risk exception because 
it concerned problems between her and her husband, not the child.87  In 
addition, the court held that “[i]t is not relevant to this Convention ex-
ception . . . whether Tice-Menley (the mother) had good reason to leave 
her home in Mexico . . . or whether Tice-Menley will suffer if the 
child . . . is returned to Mexico.”88  Similarly, in Croll v. Croll,89 the court 
refused to invoke the grave risk exception because the child had not been 
harmed.90  The mother testified that she had been repeatedly assaulted, 
but the court held that the Article 13(b) exception was applicable only 
“when the child, as opposed to a parent, would be placed in danger if she 
were returned.”91 

 82. See id. 
 83. See Nunez-Escudero v. Tice-Menley, 58 F.3d 374, 376–77 (8th Cir. 1995); Croll v. Croll, 66 F. 
Supp. 2d 554, 561–62 (S.D.N.Y. 1999); In re Walsh, 31 F. Supp. 2d 200, 204 (D. Mass. 1998) (Walsh I). 
 84. See Spencer Eth, Post-Traumatic Stress Disorder in Childhood, in HANDBOOK OF CHILD 

AND ADULT PSYCHOPATHOLOGY 263–74 (Michel Herson & Cynthia G. Last eds., 1990); Kym L. 
Kilpatrick et al., Post-Traumatic Stress Disorder in Child Witnesses to Domestic Violence, 67 AM. J. 
ORTHOPSYCHIATRY 639–44 (1997). 
 85. See Nunez-Escudero, 58 F.3d at 376–77; Croll, 66 F. Supp. 2d at 561–62; Walsh I, 31 F. Supp. 
2d at 204. 
 86. See Nunez-Escudero, 58 F.3d at 376. 
 87. See id. at 377. 
 88. Id. 
 89. 66 F. Supp. 2d 554 (S.D.N.Y. 1999). 
 90. See Croll, 66 F. Supp. 2d at 561–62. 
 91. Id. 
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In re Walsh (Walsh I), provides the most disturbing application of 
this rule.92  The district court found that the grave risk exception was not 
met even though there was evidence that the mother was “the victim of 
random beatings”93 and despite “the constant exposure to verbal and 
physical conflict within the home.”94  Evidence included a severe beating 
when the mother was seven months pregnant stopped only because the 
father’s fourteen-year-old daughter from a previous marriage intervened, 
numerous cuts and bruising, frequent swelling of injured areas, a broken 
tooth, a bloodied ear, and much more.95  In addition, after the mother 
had received a protective order from the Irish courts, the father pre-
sumably broke into her home, ransacked it, and threatened to harm her.96  
The children were present during many of these events.97  With all this 
evidence, the court somehow concluded that “the evidence does not re-
veal an immediate, serious threat to the children’s physical safety that 
cannot be dealt with by the proper Irish authorities.”98  Also, with regard 
to psychological harm, the court held that “to the extent that the children 
may be spared both separation from their mother and exposure to their 
parent’s fighting, concerns for their psychological well being are largely 
mitigated.”99  In closing the court said: 

Despite the truly deplorable circumstances in which Jackie (the 
mother) now finds herself and in the face of her laudable concerns 
for her children, she has not established by clear and convincing 
evidence that her children face a grave risk of exposure to serious 
physical or psychological harm, nor that their situation upon return-
ing to Ireland will be intolerable.100 

Fortunately, that decision was overturned by the First Circuit in 
July 2000 in Walsh v. Walsh (Walsh II).101  In its decision, the First Circuit 
recognized spousal abuse as a possible grave risk of harm.102  The court 
held that the district court “inappropriately discounted the grave risk of 
physical and psychological harm to children in cases of spousal abuse.”103  
Additionally, for the first time, a U.S. court applying the Hague Conven-
tion cited social science literature establishing that “serial spousal abus-
ers are also likely to be child abusers” and that “children are at increased 
risk of physical and psychological injury themselves when they are in 

 92. See In re Walsh, 31 F. Supp. 2d 200 (D. Mass. 1998) (Walsh I). 
 93. Id. at 202. 
 94. Id. at 207. 
 95. More details of the physical abuse are found in the case following Walsh I.  See Walsh v. 
Walsh, 221 F.3d 204, 209–10 (1st Cir. 2000) (Walsh II). 
 96. Walsh I, 31 F. Supp. 2d at 204 n.3. 
 97. See id. at 203. 
 98. Id. at 206. 
 99. Id. 
 100. Id. at 207. 
 101. 221 F.3d 204 (1st Cir. 2000). 
 102. See id. at 220. 
 103. Id. at 219. 
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contact with a spousal abuser.”104  While this is a huge breakthrough, it is 
important to remember that many courts are still distinguishing abuse to 
the mother and following the theory that if the child is not abused, there 
can be no grave risk of harm. 

2. Psychological Harm Caused by Dis-Attachment and Posttraumatic 
Stress Disorder 

The second part of the controversy involves what kinds of psycho-
logical harm the courts are allowing to meet the grave risk exception.  
Most have held that the normal pain of separating a child from a parent 
is not enough to constitute grave risk.105  Yet, many courts are now allow-
ing posttraumatic stress disorder (PTSD) to constitute grave risk of 
harm.106  Other courts are also allowing a grave risk exception for psycho-
logical dis-attachment; specifically the harm caused from taking the child 
away from an “attached and bonded” relationship.107 

In Steffen F. v. Severina P.,108 a German father petitioned for the re-
turn of his child whom was removed from Germany, the child’s place of 
habitual residence.109  The district court denied the father’s petition, hold-
ing that breaking the child’s attachment to the mother would create a 
grave risk of harm.110  The parents had met in Germany, lived together 
for two years, and then married just prior to the birth of their son.111  
When the child was just over one year old, his mother moved out of the 
family residence due to marital difficulties and took the child with her.112  
The parties, with the help of attorneys, agreed on terms for their separa-
tion and for the custody of the child.113  Less than one year later, the 
mother unexpectedly took the child and fled to the United States where 
she filed for divorce.114  She gave no notice to the father, except a letter 
stating “[A]s you read this, . . . we are already out of the country. . . .  If 
you try to find me, good luck.”115  The father eventually located her and 
the child, and filed a petition for return under the Hague Convention.116  
The Arizona District Court held that the father had proved wrongful re-
moval.117  He provided evidence of habitual residence, showing that the 

 104. Id. at 220. 
 105. See Nunez-Escudero v. Tice-Menley, 58 F.3d 374, 377 (8th Cir. 1995). 
 106. See Walsh II, 221 F.3d 204; Blondin v. Dubois, 78 F. Supp. 2d 283, 295 (S.D.N.Y. 2000) 
(Blondin III); Rodriguez v. Rodriguez, 33 F. Supp. 2d 456, 461 (D. Md. 1999). 
 107. Steffen F. v. Severina P., 966 F. Supp. 922, 928 (D. Ariz. 1997). 
 108. Id. 
 109. See id. at 925. 
 110. See id. at 930. 
 111. See id. at 924. 
 112. See id. 
 113. See id. at 924. 
 114. See id. 
 115. Id. 
 116. See id. at 925. 
 117. See id. 
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child was born in Germany and had lived there his entire life before the 
mother removed him.118  He further supplied an order of custody as proof 
of his joint custody rights, and evidence that he had been exercising his 
rights under the order.119  The burden of proof then shifted to the mother 
to prove an affirmative defense that would “prevent the return [of the 
child] to his father.”120 

The district court concluded that the mother had proven by clear 
and convincing evidence that returning the child would expose the child 
to a grave risk of physical or psychological harm or otherwise place him 
in an intolerable situation.121  To support the claim of psychological harm, 
the mother provided physical evidence that another child living in the 
home had been molested.122  The mother claimed that this evidence 
proved that the child was in harm and the father was unfit.123  The court 
refused to accept this argument on the ground that “it [had] not been 
shown that any abuse [was] attributable to [the father].”124  But a psy-
chologist testifying for the mother provided acceptable evidence that the 
child would be subject to psychological harm if returned to Germany.125  
The psychologist found that the child was “bonded and attached to his 
mother,” and that removal “for any period of time longer than a few 
weeks would likely result in unbonding and unattachment.”126  The psy-
chologist went on to give specific examples of how an unbonded and un-
attached child often has long-term, serious psychological problems easily 
constituting grave risk of harm.127 

The court accepted this evidence, relying on Rydder v. Rydder,128 a 
decision where the court held that “specific evidence of potential harm” 
to a child as a result of separation from a primary care giver may consti-
tute grave risk of harm under the Hague Convention.129  The court also 
cited as “instructive” a decision in the German courts that mirrored this 
case.130  In that case, a German court found that grave risk of harm would 
exist “should a German child abducted from Texas and taken to Ger-
many be returned to Texas, because of the ‘intensive bond between [the 
German] mother and child.’”131  Along similar lines, the District Court of 
Arizona found that “[w]here bonding and attachment have occurred and 
removal of the child would likely cause great harm to that child, it would 

 118. See id. at 926. 
 119. See id. 
 120. Id. at 925. 
 121. See id. 
 122. See id. at 926. 
 123. See id. 
 124. Id. 
 125. See id. at 926–27. 
 126. Id. 
 127. See id. 
 128. 49 F.3d 369, 373 (8th Cir. 1995). 
 129. Id. at 373. 
 130. See Steffen F., 966 F. Supp. at 927. 
 131. Id. (citing B. v. B., Family Court of Westerberg, Sept. 29, 1992). 
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be troubling to remove the child from that parent in order to punish the 
parent for the wrongful act of abduction.”132 

Similarly, in Blondin III, discussed supra, the district court refused 
to return the children to their country of habitual residence, citing the 
grave risk exception.133  The court concluded that return of the children 
to the place where abuse occurred would trigger PTSD and result in 
long-term or permanent harm.134  This permanent harm was found to fit 
under the grave risk exception of psychological harm and thus the chil-
dren were not returned to their country of habitual residence.135  PTSD 
has been cited in many recent cases as meeting the grave risk of harm 
standard.136 

In Walsh v. Walsh (Walsh II), discussed infra, the court recognized 
that one of the children was suffering from posttraumatic stress disorder 
caused from witnessing numerous occurrences of spousal abuse.137  The 
court found that this easily met the grave risk of psychological harm 
standard and refused to return the children.138 

Again, in Rodriguez v. Rodriguez,139 a father petitioned the Hague 
Convention for return of his children to Venezuela, from where the 
mother had removed them to the United States.140  Although the court 
held that they had been wrongfully removed, the court denied the fa-
ther’s petition, relying on evidence presented by the mother of a history 
of physical and psychological abuse to one of the children and the 
mother.141  The facts of this case present a convincing story for rejection 
of the father’s petition.142  There was no real question that the children 
had been wrongfully removed.  The father easily proved that the chil-
dren’s habitual residence had been Venezuela and that he had been ex-
ercising custody because he was living with the children and the mother 
until she abducted them.143  The court recognized that the mother would 
have to prove by clear and convincing evidence that the children would 
be in grave risk of harm if returned.144  The court further recognized that 
the exceptions are to be narrowly construed, and when appropriate, the 
federal court should use “discretion to return a child, despite the exis-
tence of a defense, if return would further the aims of the Convention.”145  

 132. Id. at 928. 
 133. See Blondin v. Dubois, 78 F. Supp. 2d 283, 294–95 (S.D.N.Y. 2000) (Blondin III). 
 134. See id. 
 135. See id. at 295–96. 
 136. See Walsh v. Walsh, 221 F.3d 204 (1st Cir. 2000) (Walsh II); Blondin III, 78 F. Supp. 2d at 
283; Rodriguez v. Rodriguez, 33 F. Supp. 2d 456 (D. Md. 1999). 
 137. See Walsh II, 221 F.3d at 211. 
 138. See id. at 220. 
 139. 33 F. Supp. 2d 456 (D. Md. 1999). 
 140. See id. at 457–58. 
 141. See id. at 462. 
 142. Id. at 456. 
 143. See id. at 457, 459. 
 144. See id. at 459. 
 145. Id. 
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Evidence showed that the father first began to beat his oldest son when 
he was six years old.146  This abuse included striking the child with a one-
inch belt that left “welts and bruises” and caused him to miss a week of 
school.147  There were various other examples of these beatings, including 
a time when the father kicked the boy while at school and then told him 
he must not tell anyone about it.148  In addition to the physical assaults, 
which occurred at least twice a month, the father demeaned the boy and 
called him “bad words” daily.149  All this was revealed in the direct testi-
mony of the oldest son, who was twelve years old.150  The child also testi-
fied that his father frequently hit his mother and once pushed her down 
the stairs while she was pregnant.151  The mother testified about the beat-
ings at the hands of her husband, as well as the many times she had seen 
him abuse their son.152  She further testified that their middle child ob-
served the physical abuse and was “always afraid of misbehaving because 
she saw what happened to her brother.”153  In addition, evidence showed 
that at least one time, the mother tried to summon the police for help, 
but the police refused to become involved in a “domestic dispute.”154  A 
psychologist also testified that the return of the children to Venezuela, 
even if not resulting in physical abuse by their father, “would result in 
psychological trauma because of the children’s fear of physical harm, a 
fear well grounded in their experience.”155  It is important to note that the 
grave risk was not found based on the severe and frequent beatings the 
mother experienced.  Rather, the exception applied for two distinct rea-
sons.  First, the grave risk exception applied to the twelve-year-old son 
because he was personally, physically harmed.156  In addition, the grave 
risk exception applied to the other two children because of the psycho-
logical harm that would result in returning them to a place where they 
feared for their safety, and the fact that they too were at risk of being 
physically abused.157  In the Rodriguez case, the court noted that al-
though exceptions to the Convention are to be narrowly construed, “the 
instant case is closely analogous to one of the types of situations that the 
United States Department of State identified as clearly within the ‘grave 
risk/intolerable situation’ exception.”158 

 146. See id. 
 147. Id. 
 148. Id. at 460. 
 149. Id. 
 150. See id. at 457, 459–60. 
 151. See id. at 460. 
 152. See id. 
 153. Id. 
 154. Id. at 460–61. 
 155. Id. at 461. 
 156. Id. at 462. 
 157. Id. at 461. 
 158. Id. at 462. 
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Assuming arguendo that PTSD and psychological dis-attachment 
are legally permissible findings of grave risk and that in some cases do-
mestic violence can constitute grave risk, one would assume that in all 
these cases, the children are not returned.  However, this is not the case 
and a debate over proper procedures under the Hague Convention is be-
ginning. 

B. Second Circuit Decision in Blondin v. Dubois159 

Generally, courts do order the return of an abducted child to his 
country of habitual residence.160  It is the exception, rather than the rule, 
that grave risk is found.  Prior to 1999, if grave risk were found, the court 
would allow the child to stay in the abducted to country with the abduc-
tor.161  Recently, however, in a decision rendered in August 1999, the 
Second Circuit held that a court could return a child to his place of ha-
bitual residence even if there was a grave risk of physical or psychological 
harm, as long as that country had provisions set up to protect the child 
from that risk.162  Many other courts are beginning to follow this “further 
analysis” approach.163  Blondin v. Dubois164 involved a French father who 
filed a petition under the Hague Convention seeking return of his chil-
dren, who had been taken to the United States by their mother.165  Al-
though Dubois, the mother, conceded that she had wrongfully removed 
the children from their habitual residence, she claimed that she did so for 
their protection.166  The district court denied the father’s petition, relying 
on a factual determination that returning the children to the father’s cus-
tody would expose them to a grave risk of physical abuse within the 
meaning of the Hague Convention.167  Evidence supporting the factual 
finding of grave risk included repeated beatings of the mother witnessed 
by the children.168  Evidence also showed that the father had twisted a 
piece of electrical cord around one of the children’s necks, and threat-
ened to kill both the children and their mother.169  Because of this, the 
children lived with the mother in a series of shelters for battered women 

 159. Blondin v. Dubois, 189 F.3d 240 (2d Cir. 1999) (Blondin II). 
 160. See Blondin v. Dubois, 78 F. Supp. 2d 283 (S.D.N.Y. 2000) (Blondin III); Rodriguez v. Rod-
riguez, 33 F. Supp. 2d 456 (D. Md. 1999).  For the most part, if a child is wrongfully removed, he is re-
turned to his country of habitual residence.  It is only in rare circumstances that courts allow an excep-
tion to apply.  See id.; see also Friedrich v. Friedrich, 78 F.3d 1060, 1064 (6th Cir. 1996) (Friedrich II). 
 161. See Rodriguez, 33 F. Supp. 2d at 462; Steffen F. v. Severina P., 966 F. Supp. 922, 928 (D. Ariz. 
1997). 
 162. See Blondin II, 189 F.3d at 246–47. 
 163. See Walsh v. Walsh, 221 F.3d 204, 219 (1st Cir. 2000) (Walsh II); Croll v. Croll, 66 F. Supp. 2d 
554, 562 (S.D.N.Y. 1999); Turner v. Frowein, 752 A.2d 955, 969 (Conn. 2000). 
 164. 189 F.3d 240 (2d Cir. 1999). 
 165. See id. at 242–43. 
 166. See id. 
 167. See Blondin v. Dubois, 19 F. Supp. 2d 123, 129 (S.D.N.Y. 1998) (Blondin I). 
 168. See id. at 124. 
 169. See Blondin II, 189 F.3d at 243. 
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for almost nine months.170  The district court felt that this was enough 
evidence to fit within the Article 13(b) exception for grave risk of physi-
cal or psychological harm.171 

The Second Circuit disagreed with the analysis of the district 
court.172  Although accepting the district court’s factual determination 
that a grave risk existed,173 the court of appeals in Blondin II ordered fur-
ther consideration of the range of remedies that might allow both the re-
turn of the children to their home country and their protection from 
harm pending a custody determination.174  Though agreeing that the chil-
dren should not be returned to their father, the Second Circuit remanded 
the case to determine if the children could be sent back to their country 
of habitual residence and whether alternative living arrangements could 
be made in order to fulfill the goals of the Convention.175  The Blondin II 
court concluded that the Hague Convention required a more complete 
analysis of the arrangements that might allow children to be returned to 
the country from which they were wrongfully abducted in order to allow 
for the courts of the habitual residence to adjudicate custody arrange-
ments.176  On remand, the Blondin III district court applied the Second 
Circuit’s analysis and decided in January of 2000 that this was one of 
those limited situations where grave risk was found, and that return of 
the child to the country of habitual residence, even in a safe setting, 
would not alleviate the grave risk and would result in separation 
trauma.177  The court emphasized that no alternatives were available that 
would allow return of the children to France while protecting them from 
harm.178 

Nevertheless, the Second Circuit’s ruling is still good law.  The trend 
is developing that if grave risk is found, a further inquiry is required to 
determine if the country of habitual residence can provide protection 
from the grave risk.  This suggests that the child may be put in a foster 
home until the custody determination is made by the courts of the child’s 
habitual residence.  In fact, the Blondin II court explicitly contemplated 

 170. See id.  These frequent beatings of Dubois were accompanied by threats to throw the young-
est child out the window and extreme verbal abuse to both Dubois and the children.  See Blondin I, 19 
F. Supp. 2d at 125. 
 171. See id. at 127.  Based on Blondin’s inconsistent testimony and other evidence, Judge Chin 
found that Blondin had given false testimony on the stand.  Moreover, the judge determined that 
Blondin had abused both the children and Dubois.  See id. at 127–28. 
 172. See Blondin II, 189 F.3d at 248–49. 
 173. See id. at 242.  The appellate court agreed that under no circumstances should the children be 
returned into the custody of their father.  See id. 
 174. See id. 
 175. See id. at 249. 
 176. See id. at 248–49. 
 177. Blondin v. Dubois, 78 F. Supp. 2d 283, 294 (S.D.N.Y. 2000) (Blondin III).  In doing this, the 
district court found not only that the children were in grave risk of physical harm, but also in grave risk 
of psychological harm that could not be alleviated if returned to the country.  See id. 
 178. See id. at 298. 
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the idea of returning the children to France in the temporary care of 
someone else.179 

This contradicts the reasoning of the Eighth Circuit in Nunez-
Escudero v. Tice-Menley,180 where although the court found no grave risk 
of harm, it also noted that grave risk is not based on an inquiry of 
whether the courts of the child’s habitual residence can offer protec-
tion.181  In Nunez, the evidence demonstrated that the mother had been 
abused and demeaned, and that she felt like a prisoner in the home 
where she lived with her husband and her father-in-law.182  She claimed 
she fled to the United States with her child to protect her child, but gave 
no specifics of how the three-month-old child had been harmed or was at 
risk of harm upon return.183  The court determined that the child had 
been wrongfully removed, and because no specifics were given of how 
the child was in “grave risk of harm,” the court refused to apply the ex-
ception and instead returned the child.184  However, the court stated that 
in Hague abduction cases, the court must engage in “some evaluation of 
the people and circumstances awaiting [the] child in the country of . . . 
habitual residence.”185  In addition, the court stressed that the test for de-
termining grave risk would not depend on the ability of the courts of the 
habitual residence to offer the child protection.186 

The courts in both the First and Second Circuits are following this 
analysis.187  In Walsh v. Walsh (Walsh II), discussed infra, although the 
court refused to return the children in the end, it accepted the Blondin II 
court’s “further analysis” approach.188  The court noted that a “potential 
grave risk of harm can, at times, be mitigated sufficiently by the accep-
tance of undertakings and sufficient guarantees of performance of those 
undertakings.”189  The court went on to credit the “further analysis” ap-
proach with allowing courts to “conduct an evaluation of the placement 
options and legal safeguards in the country of habitual residence to pre-
serve the child’s safety while the courts of that country have the oppor-

 179. See id. at 242. 
 180. 58 F.3d 374 (8th Cir. 1995). 
 181. See id. at 377. 
 182. See id. at 376.  Specifically, the mother claimed that she was repeatedly threatened, and that 
her husband and his father refused to use a car seat for the child.  See id. 
 183. Id. at 376–77. 
 184. Id. 
 185. Id. at 378; see also Perez-Vera, supra note 15, ¶¶ 29–35, at 433–35 (explaining that in drafting 
Article 13b, the signatories of the Convention were of the view that the interest of the child in not be-
ing removed from the country of habitual residence gives way before the primary interest of any per-
son not being exposed to physical or psychological danger). 
 186. See Nunez-Escudero, 58 F.3d at 377. 
 187. See Walsh v. Walsh, 221 F.3d 204, 219 (1st Cir. 2000) (Walsh II); Blondin v. Dubois, 189 F.3d 
240 (2d Cir. 1999) (Blondin III); Turner v. Frowein, 752 A.2d 955 (Conn. 2000). 
 188. See Walsh II, 221 F.3d at 219. 
 189. Id. 
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tunity to determine custody of the children within the physical bounda-
ries of their jurisdiction.”190 

In Turner v. Frovein, the court followed the Blondin “further analy-
sis” approach, and returned a child to his country of habitual residence 
even though grave risk was found.191  In Turner, the child was being sexu-
ally abused and the mother had been abused, in one instance so severely 
that she had to have a hysterectomy.192  The trial court ordered that the 
child need not be sent back because the grave risk exception was met.193  
That decision was reversed, however, because the court did not evaluate 
the full range of placement options available in the country of habitual 
residence.194  In its opinion reversing and remanding for further proceed-
ings, the Supreme Court of Connecticut held that an analysis under the 
Hague Convention requires an examination of any 

ameliorative measures, including whether the child safely might be 
returned under the care of the parent defending against the petition 
or another appropriate third party, and whether the judicial au-
thorities of the child’s home country are capable of enforcing those 
measures, thereby eliminating the harm that the child might other-
wise face upon repatriation.195 

C. Once Grave Risk Is Found 

Once grave risk is actually found though, is it legally relevant or 
permissible to check to see if the country of habitual residency can pro-
vide “protection” from the grave risk until a custody determination is 
made?  Before the Blondin decision came down, all courts that had 
found grave risk, regardless of the standard they used, allowed the child 
to stay in the abducted-to country if abuse or severe neglect would be 
awaiting them on return.196  The decision of the Second Circuit throws a 
twist in the analysis by narrowing the application of the grave risk excep-
tion. 

Agreement between the U.S. courts on the meaning of the Conven-
tion would help promote a uniform interpretation.  Because the United 
States is a leader in interpretation of the Hague Convention, this trend of 
returning the child “at all costs” could have dangerous implications.  Al-
though cases that maintain the past interpretation of returning the child 
without further analysis still exist,197 this trend towards a further analysis 

 190. Id. 
 191. See Turner, 752 A.2d at 955. 
 192. See id. at 963, 968. 
 193. See id. at 966. 
 194. See id. at 976. 
 195. Id. at 972. 
 196. See Rodriguez v. Rodriguez, 33 F. Supp. 2d 456, 462 (D. Md. 1999); Blondin v. Dubois, 19 F. 
Supp. 2d 123, 127 (S.D.N.Y. 1998) (Blondin I); Steffen F. v. Severina P., 966 F. Supp. 922, 928 (D. 
Ariz. 1997). 
 197. See Blondin I, 19 F. Supp. 2d at 129. 
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after a finding of grave risk is growing.  It is hard to believe, based on the 
plain meaning of the Convention, that it was the intent of the Conven-
tion that a further analysis be done after a finding of grave risk.  Once 
grave risk is found, that should be the end of the analysis. 

Fortunately, some courts are not applying the “further analysis” ap-
proach to the Hague Convention.  For example, in Rodriguez v. Rodri-
guez where grave risk was clearly found, the court acknowledged that the 
children should not be sent back to the father or to foster care in the 
country of habitual residence.198  The court followed the plain meaning of 
the statute and allowed the children to remain in the United States.199 

Even though many courts would deny that psychological dis-
attachment would constitute “grave risk,” in Steffen F. v. Severina P., 
once grave risk was found, the court did not return the child to the coun-
try of habitual residence.200  The court allowed the child to stay with the 
abductor rather than returning him to a foster care system in the country 
of habitual residence.201  As commentators have noted, “[e]ven in some 
cases of wrongful removal . . . , the ordering of a return could be more 
disastrous to the child than the consequences of allowing the foreign ju-
risdiction to decide the case.”202 

IV. RESOLUTION 

The definition of grave risk and the court’s interpretation of it need 
to be expanded.  Although it is true that exceptions to the Convention 
are to be construed narrowly so as not to frustrate the objectives of the 
Convention,203 this does not mean that an exception can never be found.  
It is mandatory that the courts keep in mind not only the interests of the 
Convention, but also its underlying purpose—to protect the interests of 
children who have been abducted. 

A. Finding Grave Risk of Harm 

The courts’ interpretations of what constitutes grave risk are too 
limited.  Although the standards for determining grave risk need to be 
strictly construed, it is not plausible to limit grave risk only to severe 
physical harm.  The Convention also specifically considers severe psycho-
logical harm and abuse as grave risk.204  It is at least possible to argue that 
children will experience severe psychological harm from domestic vio-

 198. See Rodriguez, 33 F. Supp. 2d. at 462. 
 199. See id. 
 200. See Steffen F., 966 F. Supp. at 930. 
 201. See id. 
 202. Lynda R. Herring, Taking Away the Pawns: International Parent Abduction & the Hague 
Convention, 20 N.C. J. INT’L L. & COM. REG. 137, 168 (1994). 
 203. See ICARA, 42 U.S.C. § 11,601(a)(4) (1994). 
 204. Hague Convention, supra note 2, art. 13(b), T.I.A.S. No. 11,670, at 8, 1343 U.N.T.S. at 101. 
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lence, especially if they are present when it occurs.  Even if they are not 
physically harmed, children suffer enormously simply from witnessing 
violence between their parents.205  Seeing one parent attack another is 
traumatizing,206 and children who witness abuse of their mother are often 
at risk for psychological and behavioral problems.207  In addition, ample 
research suggests that children who grow up in abusive homes often be-
come abusive themselves.208  U.S. courts that are fixated on not allowing 
a grave risk finding for cases of spousal violence are limiting the inquiry, 
contrary to the scope of the Convention.  This puts the mother in a 
“Catch 22” situation.  If the mother leaves the child in order to escape 
the abuse, she loses her child and is in constant fear that the child is not 
safe.  If she flees and takes the child with her, she violates the law.  It is a 
no-win situation.  Do the U.S. courts’ interpretations of what constitutes 
grave risk encourage this?  Furthermore, if domestic violence does not 
constitute grave risk, are we to just disregard the child’s best interest and 
send him back to the abusive parent? 

Some courts have followed this theory and expanded the interpreta-
tion of what constitutes grave risk beyond physical abuse to include psy-
chological dis-attachment, posttraumatic stress disorder, and in one case 
domestic violence.209  For example, on remand, the Blondin III court re-
fused to return the children to their country of habitual residence, citing 
an exception under Article 13(b).210  Even after reviewing alternative liv-
ing arrangements and ways to send the children back to France, the court 
decided there was no way to return them without subjecting them to 
grave risk.211  This was based on the theory that the grave risk they faced 
was not merely physical abuse at the hands of their father, but also a risk 
of severe psychological harm.212  The court found that “the likely recur-
rence of the children’s traumatic stress disorder, caused by Blondin’s 
abuse, that any return to France will trigger will surely result in long-
term or permanent harm, and is not the typical ‘adjustment problem’ that 
attends the usual Convention return.”213 

Many courts are now beginning to recognize psychological trauma 
as fitting within the grave risk exception of the Convention.214  However, 
most courts are still denying claims based on domestic abuse of the 

 205. See J. WALLERSTEIN & S. BLAKESLEE, SECOND CHANCES 121 (1989). 
 206. See generally Peter Jaffe et al., Similarities in Behavioral and Social Maladjustment Among 
Child Victims and Witnesses to Family Violence, 56 AM. J. ORTHOPSYCHIATRY 142 (1986). 
 207. See WALLERSTEIN & BLAKESLEE, supra note 205, at 121. 
 208. See Alan Rosenbaum & Daniel K. O’Leary, Children: The Unintended Victims of Marital 
Violence, 51 AM. J. ORTHOPSYCHIATRY 692, 693 (1981). 
 209. See Walsh v. Walsh, 221 F.3d 204, 210–11 (1st Cir. 2000) (Walsh II); Rodriguez v. Rodriguez, 
33 F. Supp. 2d 456, 460–61 (D. Md. 1999); Steffen F. v. Severina P., 966 F. Supp. 922, 930 (D. Ariz. 
1997). 
 210. See Blondin v. Dubois, 78 F. Supp. 2d 283, 298 (S.D.N.Y. 2000) (Blondin III). 
 211. See id. 
 212. See id. at 294. 
 213. Id. at 297. 
 214. E.g., id.; see also Steffen F., 966 F. Supp. at 927–28. 
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mother where the child is not actually abused.215  Only one U.S. case has 
recognized domestic violence against the mother as a possible means for 
finding grave risk.216  The court in Walsh v. Walsh (Walsh II)217 specifi-
cally based its finding of grave risk on the fact that the children had wit-
nessed their father beat their mother numerous times, even though the 
children themselves had not been physically harmed.218  To date, no other 
court has explicitly recognized domestic abuse of the mother alone as a 
possible grave risk of harm.  This is disturbing.  Custody determination 
cases in the United States have provided a plethora of evidence showing 
that subjecting children to the victimization of their mothers is a severe 
form of “psychological maltreatment,” because a single episode of vio-
lence can produce posttraumatic stress disorder in children.219  In addi-
tion, other research shows that children who are exposed to marital vio-
lence are at an increased risk for behavioral problems, and children who 
both witness abuse and are abused themselves are at an even higher risk 
for behavioral problems.220  Furthermore, children who witness family 
violence show more aggression, impaired cognitive and motor develop-
ment, and delayed verbal development.221  In essence, children who live 
in households where one parent beats the other are victims of domestic 
violence, yet there is little protection for them under the Hague Conven-
tion because this does not reach the level of  “grave risk” under most 
courts’ interpretations.222 

B. Once Grave Risk Is Found 

Furthermore, once a court does find grave risk, the exception 
should be applied without a further analysis.  Because the Convention 
does not specifically define “grave risk,” the courts have experienced a 
free-for-all as they try to find what fits under the exception.223  Once 
grave risk is found, however, the Convention plainly states that if “there 
is a grave risk [that the child’s] return would expose the child to physical 
or psychological harm or otherwise place the child in an intolerable situa-

 215. See Nunez-Escudero v. Tice-Menley, 58 F.3d 374, 379 (8th Cir. 1995); Rodriguez, 33 F. Supp. 
2d at 461. 
 216. See Walsh v. Walsh, 221 F.3d 204, 218 (1st Cir. 2000) (Walsh II). 
 217. Id. 
 218. See id. 
 219. See Daniel G. Saunders, Child Custody Decisions in Families Experiencing Woman Abuse, 39 
SOC. WORK 51, 52 (1994). 
 220. See Maura O’Keefe, Predictors of Child Abuse in Maritally Violent Families, 10 J. INTERPER-

SONAL VIOLENCE 3, 3–4 (1995). 
 221. See Naomi R. Cahn, Civil Images of Battered Women: The Impact of Domestic Violence on 
Child Custody Decisions, 44 VAND. L. REV. 1041, 1057 (1991). 
 222. See Mildred Daley Pagelow, Justice for Victims of Spouse Abuse in Divorce and Child Cus-
tody Cases, 8 VIOLENCE & VICTIMS 69, 76–77 (1993). 
 223. See Hague Convention, supra note 2, art. 13(b), T.I.A.S. No. 11,670, at 19, 1343 U.N.T.S. at 
101; Blondin v. Dubois, 78 F. Supp. 2d 283, 297 (S.D.N.Y. 2000) (Blondin III); Walsh v. Walsh, 221 
F.3d 204, 218–19 (1st Cir. 2000) (Walsh II); see also Friedrich v. Friedrich, 78 F.3d 1060, 1069 (6th Cir. 
1996) (Friedrich II). 
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tion,” the administrative authority of the state is not bound to order the 
return of the child to the habitual residence.224  The Convention does not 
say that alternative living arrangements should be researched, or that the 
child should go back unless there is absolutely no other way to provide 
safety.  In fact, the Convention indicates that if the grave risk exception is 
met, there is no need to return the child simply to await a custody deter-
mination in the state of habitual residence.225  A custody determination 
can still be made in the country of habitual residence regardless of 
whether the child is there.  Why would we send a child to a foster home 
when there is a fit parent to care for him?  The mental and emotional 
harm that foster care can cause is extensively documented and often ir-
reparable.226 

Relevant to the discussion of both the definition of grave risk and 
the interpretation of the Convention is the issue of international comity.  
International comity encompasses the idea that countries should inter-
pret an international Convention that applies to both of them so as not to 
undermine the other country’s laws and structure.  The goal of interna-
tional comity can be analogized to the golden rule—“Do unto others as 
you would have them do unto you.”  Even the International Child Ab-
duction Remedies Act (ICARA), the implementing body for the Hague 
Convention on International Child Abduction, recognizes the extreme 
importance of uniform international interpretation of the Convention.227  
Each signatory member of the Convention is to view all other signatory 
countries as having competent courts for custody and family dissolution 
determinations.228  The court’s reasoning of whether a child should be re-
turned to his country of habitual residence should never be based on the 
generic confidence a U.S. court has in the country of habitual residence 
or its custody laws.  It is not for the United States to decide how other 
countries should structure their family policy.  Rather, the Convention 
calls for an objective decision of whether returning the child to the coun-
try of habitual residence would cause grave risk of harm.229  The Second 
Circuit’s suggestion that a further analysis be done to determine if the 
child can be returned, even if not returned to the parent, requires that 
United States courts start making individualistic determinations about 
the child care systems in place in other countries.  It is not for the U.S. 
courts to decide whether France will protect a child better than Vene-
zuela.  Instead, it is more important that the physical and psychological 
well-being of the child be determined without looking at the structures in 

 224. See Hague Convention, supra note 2, art. 13(b), T.I.A.S. No. 11,670, at 8, 1343 U.N.T.S. at 
101. 
 225. See id. 
 226. See EDMUND A. SHERMAN ET AL., CHILDREN ADRIFT IN FOSTER CARE: A STUDY IN AL-

TERNATIVE APPLICATION 3 (1973). 
 227. See ICARA, 42 U.S.C. § 11,601(b)(3)(B) (1994). 
 228. See Hague Convention, supra note 2, art. 1, T.I.A.S. No. 11,670, at 5, 1343 U.N.T.S. at 99. 
 229. See id. art. 13, T.I.A.S. No. 11,670, at 8, 1343 U.N.T.S. at 101. 
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place for a child’s protection.  If a U.S. court, or any other court for that 
matter, finds that returning a child to his country of habitual residence 
will cause grave risk of harm, then the child should not be returned—end 
of story.  If a court finds that the psychological or physical well-being of a 
child is in jeopardy due to grave risk from another parent, that determi-
nation of grave risk should overrule the parent’s objection to where the 
child should be held prior to the custody determination.  Because the de-
cision is not a custody decision, but merely a jurisdictional decision of 
where the children should be held prior to a custody determination, there 
is no loss of individual rights. 

However, there is a fine line between finding grave risk and making 
a judgment about another country’s ability to protect the child.  That is 
another reason why the courts should not take the “further analysis” 
route.  This fine line was exemplified in the Blondin III decision.  The 
court was instructed by the Second Circuit to do a further analysis of 
whether the children could be returned to the country of habitual resi-
dence in alternative living situations.230  The Blondin III court conducted 
extensive research on the situation in France,231 and consulted French at-
torneys, the French Minister of Justice, and experts involved in interna-
tional child law to make a determination of whether the children could 
be returned without suffering a grave risk of harm.232  In the end, the 
court held that even though alternative living arrangements could be 
made, the children would still experience a grave risk of psychological 
harm because France evoked memories of the place where they were 
abused and the fear they experienced there.233  In the process of making 
the decision, however, the district court caused an uproar with the 
French authorities.234  The French authorities took offense to the idea 
that their country could not adequately protect the children from grave 
risk.235  They threatened a criminal suit against Dubois, the mother, if the 
children were not returned to France.236  In addition, months went by as 

 230. See Blondin v. Dubois, 189 F.3d 240, 249 (2d Cir. 1999) (Blondin II). 
 231. See Blondin v. Dubois, 78 F. Supp. 2d 283, 288–89 (S.D.N.Y. 2000) (Blondin III). 
 232. See id. 
 233. See id. at 295. 
 234. See id. at 298–99. 
 235. See id. at 299.  The French authorities felt that the U.S. district court judge was “interfering 
with the pending French order of custody and unduly exercising jurisdiction over a French custody 
dispute.”  Id. at 298.  The U.S. district court judge argued that he was not trying to interfere with the 
French custody order, but was merely trying to “determine the merits of the abduction claim under the 
Convention.” Id. at 298–99.  Furthermore, the U.S. district court judge was concerned with France’s 
reaction to the situation, and its threat to bring a criminal prosecution against Dubois “‘if no accept-
able solution [could] be found on the basis of the Hague Convention.’”  Id. at 299. 
 236. See id. at 299.  In other words, the French Ministry of Justice was “threatening to extradite 
Dubois from the United States to prosecute her for the abduction of the children if [the district court 
judge did] not grant Blondin’s petition and return the children to France.”  Id.  The Blondin III court 
was worried about this “attempted intimidation” by the French authorities to “obtain an advantage in 
[the] civil dispute.”  Id. 

Critics claim this raises serious questions as to the Convention supporting domestic violence.  My 
argument is that it is a “Catch 22” situation.  If the mother leaves the child in order to escape the 
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the court tried to resolve the issue while the children waited.237  This is 
certainly not the way to come to an expeditious decision. 

This also is not the way to foster international comity.  Angering the 
very countries with which we are supposed to be working is not the way 
to accomplish the goals of the Convention.  An analysis of the child-care 
system in another country should never have been done.  Instead, once 
the grave risk had been found, the children should have been allowed to 
stay in the United States until the custody decision was made.  It would 
then put responsibility on the courts of habitual residence to speed up 
the custody case determination. 

V. CONCLUSION 

U.S. courts need to keep in mind the goals of the Convention and 
the rules of international comity when applying the Convention.  Work-
ing together with other countries to return children to their homes safely 
is the aspiration.  This requires a strict interpretation of the Convention 
itself.  The Convention allows an exception to returning to the country of 
habitual residence if there is grave risk of physical or psychological harm.  
Physical harm is easy to determine because there are outward manifesta-
tions of its effects.  Psychological harm is more difficult to determine, but 
it is not impossible.  Any psychological factor that will severely alter a 
child’s perception of reality should constitute a grave risk of psychologi-
cal harm.  If the drafters of the Convention intended “grave risk” to be 
limited solely to physical harm, they would not have included the words 
“physical or psychological harm.”  Thus, domestic violence such as 
spousal abuse should not be validated by a refusal to accept it as psycho-
logical harm to the child.  Just because the child is not being beaten does 
not mean he is not being harmed. 

Furthermore, once a determination of grave risk is made, the analy-
sis should end.  That is what the Convention mandates.  A further analy-
sis, like the one suggested by the Second Circuit, only serves to confuse 
the issue and blur the lines of international comity.  A simple analysis fol-
lowing the plain meaning of the Convention is the best interpretation, 
and it serves to keep the lines of international comity clear.  The Conven-
tion was designed to protect children who have been abducted, not to 
wage an international debate over whose custody laws and family poli-
cies are better. 

abuse, she loses her child and is in constant fear that her child is not safe.  If she flees and takes the 
child with her, she violates the law.  It’s a no-win situation. 
 237. See id. 
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