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A party’s decision to settle may be affected by the plausibility
pleading standard required by Bell Atlantic Corp. v. Twombly.
While previous empirical studies have focused on motions to dismiss,
this study attempts to find a relationship between settlement rates and
the pleading standard. Our data and analysis show that the probabil-
ity of settling after Twombly has decreased while the rates of settle-
ments themselves are increasing. In particular, IP and civil rights cas-
es are especially likely to settle, and meritorious claims settle at a
higher rate than nonmeritorious claims. These findings question the
current arguments that the Twombly pleading standard may be inhib-
iting access to justice and/or improving efficiency. The goal of con-
serving judicial resources may have been circumvented by litigant be-
havior as more cases are going on to litigation rather than settling.
The access-to-justice arguments may have also been challenged in that
more cases are being adjudicated after Twombly instead of less.
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“[T]he threat of discovery expense will push cost-conscious defend-
ants to settle even anemic cases before reaching those proceedings.”'
Justice David Souter, Bell Atlantic Corp. v. Twombly

I. INTRODUCTION

In Bell Atlantic Corp. v. Twombly, the U.S. Supreme Court reinter-
preted the notice pleading standard of the Federal Rules of Civil Proce-
dure and with that changed the standard for dismissal for failure to state
a claim under Rule 12(b)(6).” This reinterpretation created a new,
heightened standard for a pleading’s required specificity. Ashcroft v.
Igbal, decided two years later, expanded the Twombly standard to all
cases.’ The Court’s new requirement that a complaint allege facts with
sufficient specificity to state a claim for relief that is plausible on its face,
and not merely conceivable, will affect the dismissal of certain claims un-
der Rule 12(b)(6)."

A party’s decision to settle may also be affected by the heightened
pleading standard required by Twombly. This link between Twombly’s
plausibility standard and settlements may be due to the economic under-
pinnings of litigation in the United States.” Economic gamesmanship in
litigation has been described as a product of two competing asymmetries;
these asymmetries may have become more predominant through the cur-
rent pleading standards leading to a change in the way parties weigh their
options (in time and money) between entering litigation and settling.’
However, the economic reasoning that led the Court to adopt Twombly’s
plausibility standard may have been overly friendly to certain defendants
and could cause a significant access-to-justice problem for claims that
cannot meet the plausibility standard due to informational and resource
disparities.” Both theories—the economic game theory of litigation and
the access-to-justice theory—infer that Twombly’s heightened pleading
standard has changed the way cases are disposed.’

Empirical study of settlement rates may provide validation for one
(or both) of these theories. The purpose of this Note is to answer the call
for further empirical research by examining the relationship between the

Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 559 (2007).
Id. at 545; cf. FED. R. C1v. P. 8(a)(1), 12(b)(6).

Ashcrott v. Igbal, 556 U.S. 662, 678 (2009).

Twombly, 550 U.S. at 547.

5. See Marc Galanter & Mia Cahill, “Most Cases Settle”: Judicial Promotion and Regulation of
Settlements, 46 STAN. L. REv. 1339, 1339 (1994); Paul Stancil, Balancing the Pleading Equation, 61
BAYLOR L. REV. 90, 93 (2009).

6. Stancil, supra notc 5, at 92; see ROBERT G. BONE, CIVIL PROCEDURE: THE ECONOMICS OF
CIVIL PROCEDURE 71-76 (2003).

7. See Arthur R. Miller, From Conley to Twombly fo Igbal: A Double Play on the Rules of Civil
Procedure, 60 DUKE L.J. 1, 2 (2010); Suja A. Thomas, Frivolous Cases, 59 DEPAUL L. REV. 633, 646—
47 (2010) [hereinafter Frivolous Cases|; Suja A. Thomas, Why the Motion to Dismiss Is Now Unconsti-
tutional, 92 MINN. L. REV. 1851, 1852 (2008) [hereinafter Unconstitutional).

8. Seeinfra Part IV and accompanying text.

bl



360 UNIVERSITY OF ILLINOIS LAW REVIEW [Vol. 2015

heightened Twombly pleading standard and settlement rates. Part II of
this Note explains the U.S. Supreme Court’s decisions in Conley,
Twombly, and Igbal, as well as the development of the pleading standard
under Rule 8(a). Part III discusses past empirical studies that have as-
sessed the effect of Twombly on motions to dismiss. In addition, Part 111
discuses past empirical studies examining the rates at which federal civil
cases settle. Part IV explores the normative background of the Twombly
pleading standard’s effect on economic and access-to-justice theories of
litigation and presents our research hypotheses. Part V explains the
methodology and limitations of this study. Part VI presents our data and
an analysis of our results. Part VII discusses our conclusions and sugges-
tions for future studies.

II. UNDERSTANDING THE PLEADING STANDARD: RULE 8(A), CONLEY,
TWOMBLY, AND IQBAL

Rule 8(a)(2) of the Federal Rules of Civil Procedure states that “[a]
pleading that states a claim for relief must contain . .. a short and plain
statement of the claim showing that the pleader is entitled to relief . ...”
The adoption of the Federal Rules of Civil Procedure—and particularly
the adoption of Rule 8 —in 1938 established the notice pleading standard
within federal courts. Notice pleading meant that “plaintiffs [were] not
required to include a comprehensive factual statement in their complaint
‘so long as defendants receive fair notice of the nature and basis of the
claims against them.””" As one commentator explained, “[t]he drafters
chose this language deliberately to signal the softening of an earlier
pleading regime known as ‘code pleading,” under which the equivalent
requirement was that a comPlaint contain a ‘statement of the facts consti-
tuting the cause of action.””"'

A. Conley v. Gibson: The No Sets of Facts or Conceivability Standard

Before the Supreme Court decided Twombly in 2007, the leading
Supreme Court case interpreting Rule 8(a)(2) was Conley v. Gibson, de-
cided in 1957.” In Conley, the plaintiffs were unionized African-
American railroad workers whose collective-bargaining agreement pro-
vided special protections for African-American workers, including loss of
employment and seniority provisions.” The plaintiffs claimed that the

9. FED.R. C1v.P. 8(a)(2) (¢mphasis added).

10.  Joseph A. Seiner, The Trouble with Twombly: A Proposed Pleading Standard for Employ-
ment Discrimination Cases, 2009 U. ILL. L. REv. 1011, 1016-17 (quoting Koan Mecrcer, Comment,
“Even in These Days of Notice Pleading”: Factual Pleading Requirements in the Fourth Circuit, 82 N.C.
L. REV. 1167, 1172 (2004).

11. Patricia W. Hatamyar, The Tao of Pleading: Do Twombly and Iqbal Matter Empirically?, 59
AM. U. L. REV. 553, 557 (2010).

12.  Conley v. Gibson, 355 U.S. 41 (1957).

13. Id. at43.
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Union had violated their rights to fair representation under the Railway
Labor Act (“RLA”)." The plaintiff’s complaint alleged that the railroad
eliminated forty-five jobs held by African-Americans and refilled those
jobs with either white employees or the same African-American employ-
ees, rehired with the loss of seniority.” The complaint also alleged that
despite the plaintiff’s request to the Union, the Union did nothing to
prevent the railroad from eliminating the forty-five jobs because the
plaintiffs were not white."

The issue before the Court was whether the plaintiffs failed to state
a claim upon which relief could be granted.” While finding for the plain-
tiffs, the Court held that “a complaint should not be dismissed for failure
to state a claim unless it appears beyond doubt that the plaintiff can
prove no set of facts in support of his claim which would entitle him to
relie{,” thus introducing the “no sets of facts” or “conceivability” stand-
ard.

B. Bell Atlantic Corp. v. Twombly: The Plausibility Standard

Fifty years after Conley, the Supreme Court reinterpreted Rule
8(a)(2) in Bell Atlantic Corp. v. Twombly.” In Twombly, the plaintiff’s
complaint alleged that Bell Atlantic and its system of regional service
monopolies (“Baby Bells”) had violated the Sherman Antitrust Act.”
Specifically, the plaintiff’s complaint alleged that the defendants con-
spired and engaged in parallel conduct to inhibit the growth of upstart
telecommunication companies and to eliminate competition with each
other.” The alleged purpose of the conspiracy was to allow each Baby
Bell to have dominance over a specific market.” As in Conley, the issue
before the Supreme Court was whether the plaintiffs failed to state a
claim upon which relief could be granted.” In finding for the defendants,
the Supreme Court held that “stating a claim requires a complaint with
enough factual matter (taken as true) to suggest that an agreement
[showing a conspiracy between Bell Atlantic Corporation and the Baby
Bells] was made.”

Justice Souter, writing for the majority, explained that because
pleadings are inherently substantive, the Conley “no-set-of-facts” stand-

14. Id.

15. Id.

16. Id. at 42-43.

17. Id. at42.

18.  Id. at 45-46.

19. Bell Atlantic Corp. v. Twombly, 550 U.S. 544 (2007).
20. Id. at 550-51.

21. 1Id.
22. Id.
23. Id. at 553.

24. Id. at 556.
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ard should be retired for a heightened plausibility standard.” Justice
Souter explained that the Court does not “require heightened fact plead-
ing of specifics, but only enough facts to state a claim to relief that is
plausible on its face.” Instead, the plausibility standard requires that
“[f]actual allegations must be enough to raise a right to relief above the
speculative level on the assumption that all of the complaint’s allegations
are true””’ and the plaintiff need merely nudge “their claims across the
line from conceivable to plausible.””

After Twombly was decided, the issue facing federal courts was
whether the plausibility standard was confined to the antitrust context of
Twombly. Adding to the speculation that Twombly was confined to the
antitrust context, two weeks after Twombly was decided the Court issued
a per curiam opinion in Erickson v. Pardus.” In Erickson, it rejected a
prisoner’s civil rights complaint for deliberate indifference to serious
medical needs for being too conclusory and did not refer to the plausibil-
ity standard.” However, the Supreme Court in Erickson did cite
Twombly and stated that “[s]pecific facts are not necessary; the state-
ment need only ‘give the defendant fair notice of what the ... claim is
and the grounds upon which it rests.””"'

In addition, most federal courts viewed the Twombly decision as not
altering the pleading standard set forth in Conley.” In fact, one federal
court even illustrated a misunderstanding of the plausibility standard set
forth in Twombly.”

C. Ashcroft v. Igbal: Reexamining and Clarifying the Plausibility
Standard

Enter Ashcroft v. Igbal.™ In the wake of the September 11, 2001 ter-
rorist attacks, federal officials arrested and detained the plaintiff, Javaid
Igbal.” While in prison, Igbal filed a Bivens action against multiple par-

25, Id. at 563.

26. Id. at 570.

27. Id. at 545.

28. Id. at 570.

29.  Erickson v. Pardus, 551 U.S. 89 (2007).

30. Id. at 93-94.

31. Id. at 93.

32.  See Phillips v. Cnty. of Allegheny, 515 F.3d 224, 230 (3d Cir. 2008) (“|T]he Supreme Court
never said that it intended a drastic change in the law, and indeed strove to convey the opposite im-
pression . . .."); Boykin v. Keycorp, 521 F.3d 202, 213-14 (2d Cir. 2008) (finding that Twombly did not
change the notice focused standard sct forth by Conley); Scnsations, Inc. v. City of Grand Rapids, 526
F.3d 291, 296 n.1 (6th Cir. 2008) (explaining that Twombly “did not significantly alter notice plead-
ing”). But see Morgan v. Hanna Holdings, Inc., 635 F. Supp. 2d 404, 407 (W.D. Pa. 2009) (“[Twombly]
required a heightened degree of fact pleading . ...").

33. Halpin v. David, No. 4:06cv457-RH/WCS, 2009 WL 789684, at *3 (N.D. Fla. Mar. 20, 2009)
(“The pleading standard is not heightened, but flexible, in line with Rule 8’s command to simply give
fair notice to the defendant of the plaintifl's claim and the grounds upon which it rests.”).

34. 556 U.S. 662 (2009).

35. Id. at 666.
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ties, including FBI Director Robert Mueller and Attorney General John
Ashcroft.” Igbal’s complaint alleged that Mueller and Ashcroft had
“adopted an unconstitutional policy that subjected [Igbal] to harsh con-
ditions of confinement on account of his race, religion, or national
origin.””

Just like in Conley and Twombly, the issue before the Supreme
Court was whether the plaintiff failed to state a claim upon which relief
could be granted.” Finding for the defendants, the Court held that
Igbal’s allegations were “bare assertions, much like the pleading of con-
spiracy in Twombly.”” More importantly, the Court evaluated Igbal’s
complaint under Twombly’s plausibility standard.” By evaluating Igbal’s
claims under the plausibility standard, the Supreme Court eliminated an
doubt that the plausibility standard would be confined to antitrust cases."
To avoid misunderstandings of the plausibility standard’s application, the
Supreme Court explained that determining whether a complaint states a
plausible claim for relief, the Court explained that a Twombly analysis
should be “a context-specific task that requires the reviewing court to
draw on its judicial experience and common sense.”"

ITI. LITERATURE REVIEW

A. Motion to Dismiss Empirical Studies

Since the Supreme Court handed down Twombly in 2007 and Igbal
in 2009, at least nine empirical studies have been conducted to determine
if the heightened pleading standard articulated in Twombly has had an
effect on the rates at which motions to dismiss have been granted.

1. Post-Twombly (pre-Igbal) Motion to Dismiss Empirical Studies

Four of these nine studies considered the post-Twombly (pre-Igbal)
period. These studies compared the rate at which motions to dismiss
were granted in the pre-7Twombly era with the rate at which motions to
dismiss were granted in the period after Twombly but before Igbal.
Kendall Hannon’s Note was the first empirical study to determine if

36. Id.

37. 1d.

38.  Id. at 689 (Soutcr, J., dissenting).

39. Id. at 681.

40. Id. at 678 (“To survive a motion to dismiss, a complaint must contain sufficient [actual mat-
ter, accepted as true, to ‘state a claim to relief that is plausible on its face.” (quoting Bell Atlantic
Corp. v. Twombly, 550 U.S. 544, 570 (2007))).

41. Id. at 684 (“Respondent first says that our decision in Twombly should be limited to plead-
ings made in the context of an antitrust dispute. This argument is not supported by Twombly and is
incompatible with the Federal Rules of Civil Procedure.”).

42. Id. at 679.
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Twombly had any effect on the rate at which motions to dismiss were
granted.”

Hannon’s Note assessed 3287 (2212 pre-Twombly (Conley) cases
and 1075 post-Twombly (pre-Igbal) cases) published" district court opin-
ions from June 2006 to September 2007 (pre-Twombly era) and June to
December 2007 (post-Twombly era). Hannon found the rate at which
12(b)(6) motions to dismiss were granted increased almost 3% from
36.8% in the pre-Twombly era to 39.4% in the post-Twombly (pre-Igbal)
era.” In terms of civil rights cases, Hannon found the rate at which
12(b)(6) motions to dismiss were granted was more pronounced, report-
ing an 11% increase from 41.7% in the pre-Twombly era to 52.9% in the
post-Twombly (pre-Igbal) era.” In all other cases (excluding civil rights
cases), Hannon found the rate at which 12(b)(6) motions to dismiss were
granted increased less than 1% from 36.9% in the pre-Twombly era to
37.4% in the post-Twombly (pre-Igbal) era.”

Jospeh A. Seiner conducted two empirical studies that assessed the
impact of Twombly on motions to dismiss in cases filed pursuant to Title
VII (employment discrimination)” and the Americans with Disabilities
Act (“ADA”).” In his Title VII study, Seiner analyzed 532" motions to
dismiss that were filed in the year immediately prior to Twombly and the
year immediately after Twombly.”" After disqualifying and eliminating
some opinions for various reasons, Seiner’s study analyzed 191 pre-
Twombly decisions and 205 post-Twombly (pre-Igbal) decisions.” Seiner
found the rate at which motions to dismiss were granted (in whole) in-

43. Kecendall W. Hannon, Note, Much Ado About Twombly? A Study on the Impact of Bell At-
lantic Corp. v. Twombly on 12(b)(6) Motions, 83 NOTRE DAME L. REV. 1811 (2008).

44. Hannon’s study only considered opinions that were published on Westlaw. Id. at 1833-34.
Hannon acknowledges that only looking at published Westlaw opinions can be a limitation of his
study. Id. at 1829 (“While rclative dismissal rates based on reported cases may not perlectly corre-
spond with the relative dismissal rates in all federal court cases, the fact that any ‘reported case bias’ is
cqually present in both the pre- and post- Twombly case sct allows for a meaningful comparison and
analysis of any change.”).

45. Id. at 1836. If you include cascs where the 12(b)(6) motion to dismiss was granted-in-
part/denied-in-part, Hannon found that the grant rate increased almost 2% from 65.9% in the pre-
Twombly cra 10 67.4% in the post-Twombly (pre-Igbal) cra. Id.

46. Id. at 1837. If you include cases where the 12(b)(6) motion to dismiss was granted-in-
part/denicd-in-part, Hannon [ound that the grant rate increased 6% [rom 76.4% in the Pre-Twombly
era to 83.1% in the post-Twombly (pre-Igbal) era. Id.

47. Id. If you include cascs where the 12(b)(6) motion to dismiss was granted-in-part/denicd-in-
part, Hannon’s study found that the grant rate increased less then 1% from 61.3% in the Pre-Twombly
(Conley) cra 10 62.1% in the post-Twombly era. Id.

48. Seiner, supra note 10, at 1027.

49.  Joscph A. Sciner, Pleading Disability, 51 B.C. L. REV. 95, 95 (2010).

50. Seiner analyzed 264 pre-Twombly decisions and 268 post-Twombly decisions that were post-
cd on Westlaw. Scincer, supra note 10, at 1027-28. Scincr acknowledges that only looking at published
Westlaw opinions is a limitation of his study. Id. at 1031 (“Rather, the study focuses only on those cas-
es that appear in the Westlaw database. Thus many decisions that did not result in a published opinion
go undetected by this analysis. There may be some concern that utilizing this source will result in a
skewed result as the study omits decision not reported in Westlaw.”).

51. Id. at 1027-28.

52. Id. at 1028-29.
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creased about 3% from 54.5% in the pre-Twombly era to 57.1% in the
post-Twombly (pre-Igbal) era.” Including motions that were granted-in-
whole or granted-in-part, Seiner found the rate at which motions to dis-
miss were granted increased almost 2% from 75.4% in the pre-Twombly
era to 77.6% in the post-Twombly (pre-Igbal) era.” When the compari-
son is restricted to the most recent six months of the study, Seiner found
the increase was more pronounced, as the rate at which motions to dis-
miss were granted (in whole or in part) increased almost 6% from 75.4%
in the pre-Twombly era to 80.9% in the post-Twombly (pre-Igbal) era.”

In his ADA study, Seiner examined 478 (233 pre-Twombly cases
and 245 post-Twombly (pre-Igbal) cases) cases filed pursuant to Title I
of the ADA, which prohibits employment discrimination, or an employ-
ment-related retaliation claim under Title V of the ADA where a motion
to dismiss was filed.” After eliminating some cases,” Seiner ultimately
analyzed 59 pre-Twombly opinions and 65 post-Twombly (pre-Igbal)
opinions.”™ Seiner found the rate at which motions to dismiss were grant-
ed (in whole) increased over 10% from 54.2% in the pre-Twombly era to
64.6% in the post-Twombly (pre-Igbal) era.” Including motions that
were granted-in-whole or granted-in-part, Seiner found the rate at which
motions to dismiss were granted increased over 14% from 64.4% in the
pre-Twombly era to 78.5% in the post-Twombly (pre-Igbal) era.”

The last post-Twombly (pre-Igbal) empirical study to determine if
Twombly had any effect on 12(b)(6) motions to dismiss was a study con-
ducted by William H.J. Hubbard.”" Accounting for possible selection ef-
fects in litigation, Hubbard concluded Twombly caused no significant
change in terms of the rates at which a 12(b)(6) motion to dismiss was
granted.”

2. Post-Igbal Motion to Dismiss Empirical Studies

Published in 2010 and 2012 respectively, Patricia W. Hatamyar con-
ducted two empirical studies to determine the effect of Twombly as well

53. Id. at 1029.

54. Id. at 1029-30.

55. Id. at 1030-31.

56. Seiner, supra note 49, at 116-17.

57. Sciner climinated cases “[b]ecausc the search terms used were extremely broad” and because
some cases “were not brought under Title I or V of the ADA, or that they involved a claim brought
undcr a statute other than the ADA” Id. at 116.

58. Id. at 116-17. Seiner acknowledges that the limited number of ADA decisions addressing
motions to dismiss is a limitation of his study. Id. at 118 (“From a purcly numcrical standpoint, the
limited number of cases makes it difficult to draw any substantial conclusions regarding the resulting
differentials between the two data sets.”).

59. Id. at118.

60. Id.

61. William H. J. Hubbard, The Problem of Measuring Legal Change, with Application to Bell
Atlantic v. Twombly (Univ. of Chi. Law & Econ., Olin Working Paper No. 575, 2012), available at
http://ssrn.com/abstract=1883831.

62. Id. at 25-26.
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as Igbal on 12(b)(6) motions to dismiss. In her first study, Hatamyar ex-
amined a total of 1039 cases (444 pre-Twombly cases, 422 post-Twombly
cases and 173 post-Igbal cases) in which a 12(b)(6) motion to dismiss was
filed.” Comparing the pre-Twombly cases to the post-Twombly and post-
Igbal cases, Hatamyar found that there was a general increase in the
rates at which 12(b)(6) motions to dismiss were granted, irrespective if
the defendant was given leave to amend, from 46% in the pre-Twombly
era to 48% and 56% in the post-Twombly era and post-Igbal era respec-
tively.” Including 12(b)(6) motions to dismiss that were granted-in-part
and denied-in-part, Hatamyar found that there was a general increase in
the rates at which motion to dismiss were granted from 74% in the pre-
Twombly era to 77% and 82% in the post-Twombly era and post-Igbal
era respectively.”

In a subsequent study, Hatamyar updated her initial study by ana-
lyzing 460 different post-Igbal cases, not included in her original study, in
which a 12(b)(6) motion to dismiss was filed.” Irrespective if the defend-
ant was given leave to amend, Hatamyar found the rate at which 12(b)(6)
motions to dismiss were granted was 61%.” Including 12(b)(6) motions
to dismiss that were granted in part and denied in part, Hatamyar found
the rate at which motions to dismiss were granted was 83%." More nota-
bly, Hatamyar found the percentage of 12(b)(6) motions to dismiss
granted in full with leave to amend increased from 6% in the pre-
Two(gnbly era to 9% in the post-Twombly era to 21% in the post-Igbal
era.

In addition to Hatamyar’s two empirical studies, Raymond H.
Brescia examined the effect of Twombly and Igbal on 12(b)(6) motions
to dismiss on two classes of civil rights cases, those alleging employment
and housing discrimination.” Brescia examined a total of 625 cases (187
pre-Twombly cases, 160 post-Twombly cases, and 278 post-Igbal cases)
in which the defendant filed a 12(b)(6) motion to dismiss.” Brescia found
a general increase in the percentage of 12(b)(6) motions to dismiss that
were granted from 61% in the pre-Twombly era and 57% in the post-

63. Hatamyar, supra note 11, at 585. Hatamayar initially randomly sclected 1200 cases but cx-
cluded certain cases for various reasons. /d. at 585-88 (explaining why Hatamyar excluded certain

cascs).
64. Id. at 601.
65. Id. at 598.

66. Patricia Hatamyar Moore, An Updated Quantitative Study of Igbal’s Impact on 12(b)(6) Mo-
tions, 45 U. RICH. L. REV. 603, 605 (2012).

67. Id. at613.

68. Id.

69. Id. at 613-14.

70. Raymond H. Brescia, The Igbal Effect: The Impact of New Pleading Standards in Employ-
ment and Housing Discrimination Litigation, 100 Ky. L.J. 235, 260 (2012) (“First, has the new pleading
standard had an adverse impact on certain civil rights cases: here, employment and housing discrimina-
tion cases?™).

71. Id. at264.
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Twombly era to 72% in the post-Igbal era.” Brescia also found that de-
fendants were more likely to file a 12(b)(6) motion to dismiss after Igbal
than either before Twombly or immediately after Twombly.”
Jonah B. Gelbach’s Note in the Yale Law Journal summarized these
seven studies:
They tend to find relatively little difference in MTD grant rates
across their pre-Twombly and post-Twombly/pre-Igbal period.
They tend to find differences in the [motion to dismiss] grant or de-
nial rate that range between zero and ten percentage points across
their Conley and post-Igbal periods, with larger differences for cas-
es involving civil rights of one type or another. They find either
small or no changes in the rate at which [motions to dismiss] are
granted without leave for the plaintiff to amend her complaint, and
sizable increases in the rate they are granted with leave to amend.”

3. Federal Judicial Center Studies

In addition to the seven studies discussed above, the Federal Judi-
cial Center (“FJC”) conducted an initial study and a follow-up study to
assess the impact of Twombly and Igbal on 12(b)(6) motions to dismiss.”
The two FJC studies examined motion activity in 2006 and 2010 by se-
lecting civil cases in 23 federal district courts (two districts in each of the
eleven circuits and the U.S. District Court for the District of Colombia)
which account for 51% of all federal civil cases filed.” The first FIC study
found there was a general increase from 4.0% to 6.2% in the rates at
which motions to dismiss for failure to state claims were filed.” The first
FJC study also found that the rate at which motions to dismiss for failure
to state a claim were granted (with or without leave to amend) increased
from 65.9% in 2006 to 75% in 2010.”" The first FIC study also found that
the increase in 12(b)(6) dismissal rates only extended to motions being
granted with leave to amend with an increase from 20.9% in 2006 to
35.3% in 2010.” Furthermore, the first FJC study found a decrease (al-
though not statistically significant) in the rate at which 12(b)(6) motions

72. Id. at 269.

73. Id. at281.

74. Jonah B. Gelbach, Notce, Locking the Doors to Discovery? Assessing the Effects of Twombly
and Igbal on Access to Discovery, 121 YALE L.J. 2270, 2289 (2012).

75. JOE S. CECIL ET AL., FED. JUDICIAL CTR., MOTIONS TO DISMISS FOR FAILURE TO STATE A
CLAIM AFTER IQBAL: REPORT TO THE JUDICIAL CONFERENCE ADVISORY COMMITTEE ON CIVIL
RULES (2011), available at hitp:/fwww.[jc.gov/public/pdl.nsl/lookup/motionigbal.pd(/$filc/motion
igbal.pdf [hereinafter FJC 1]; JOE S. CECIL ET AL., FED. JUDICIAL CTR., UPDATE ON RESOLUTION OF
RULE 12(B)(6) MOTIONS GRANTED WITH LEAVE TO AMEND: REPORT TO THE JUDICIAL CONFERENCE
ADVISORY COMMITTEE ON CIVIL RULES (2011), available at http://www fjc.gov/public/pdf.nst/lookup/
motionigbal2.pdf/$file/motionigbal2.pdf [hereinalter FIC 2].

76. FIC 1, supra note 75, at 5.

77. Id. at9.

78. Id. at 14.

79. Id.
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were 8ganted without leave to amend from 45.0% in 2006 to 39.7% in
2010.

Delineated by case type, the first FJC study found that none of the
specific case types (contract, torts, civil rights, employment discrimina-
tion, and “other”), except for financial instruments, had a statically sig-
nificant difference in the rate at which 12(b)(6) motions were granted
with or without leave to amend.”

Six months later, the FJC published a follow-up study that exam-
ined 543 cases from the previous study (143 cases from 2006 and 400 cas-
es from 2010) to determine the outcome of motions that were granted in
whole or in part with leave to amend the complaint.” The second FJC
study confirmed the first, finding that an

opportunity to present an amended complaint reduced the overall
rate at which movants prevail[ed] (from 65.9% to 56.4% in 2006,
and from 75% to 62.9% in 2010) and reduced the size of the mo-
vant’s advantage in 2010 (from 9.1% in the [first FIC] study to 6.3%
in the [second FIC] study).”
The second FJC study found that none of the specific case types (con-
tract, torts, civil rights, employment discrimination, and “other”), except
for financial instruments, had a statistically significant difference in the
ratesmin which that 12(b)(6) motions were granted between 2006 and
2010.

B.  Other Twombly/Iqgbal Empirical Studies

This Section will discuss five other noteworthy empirical studies
that have assessed the impact of the Twombly/Igbal heightened pleading
standard. Jonah B. Gelbach’s meta-empirical study used a conceptual
model of party behavior to derive an adjusted measure of Twombly and
Igbals’s impact on 12(b)(6) motions to dismiss rates.” Gelbach concluded
that the “switch from Conley to Igbal caused [motion to dismiss] movants
to prevail—and thus plaintiffs to be negatively affected—on one or more
claims in at least 21.5% of cases in which [motions to dismiss] were adju-
dicated . ...”" Gelbach also found that “at least a fourth [15.4%] of the
61.1% of employment discrimination cases in which movants prevail in
the Igbal period had plaintiffs who were negatively affected as a result of

80. Id.

81. Id.

82. FIC2,supranote 75, at 3.

83. Id. at4.

84. Id. at7.

85.  Gelbach, supra note 74; see also id. at 2338 (“While others have pointed out the possibility of
party selection effects, few observers of Twombly and Igbal seems to have grasped the empirical im-
portance of accounting for party selection when measuring the impact of changes in pleading stand-
ards.”).

86. Id. at2331.
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the switch from Conley to Twombly/Igbal.”” In terms of civil rights cas-
es, Gelbach found “at least a fourth [18.1% of the 68.1% of civil rights
cases] in which movants prevailed under Twombly/Igbal had [motions to
dismiss] granted because of the switch from Conley to Twombly/Igbal.”™

Recognizing a gap in the literature, Alexander A. Reinert conduct-
ed a cohort study (or panel study) to determine if there was a “relation-
ship between sparse pleading and the merit of a case (as measured by the
case’s ultimate outcome).” To accomplish this goal, Reinert followed a
three-step methodology: (1) “first, I looked to appellate cases decided
during the years 1990 to 1999 to identify a set of cases in which the plead-
ings would likely be subject to dismissal under an Igbal/Twombly stand-
ard, but which were considered sufficient under Conely’s liberal rule;”
(2) “second, I followed those cases after they had been remanded to the
district court to determine their ultimate resolution, generating an esti-
mate of the ‘success’ of thinly pleaded cases during this time period;” (3)
“and third, I compared the rate of success in the thinly pleaded cases I
identified with the success of all cases litigated during the same time pe-
riod for which there are records supplied by the Administrative Office of
the Unites States Courts....”" Out of the 843 appellate decisions in
which Conley was cited, Reinert found that only 745 of those cases in-
volved decisions in which in a motion to dismiss was involved.” Out of
the 745 decisions, the appellate court reversed the decision below in 303
of these cases.” Out of the 303 cases in which the appellate court re-
versed the decision below, 168 or 55.5% of the cases can be categorized
as “Conley-based reversals.”” Out of the 168 cases, 76 or 55.5% of the
cases were classified as successful (defined as settlement, stipulated dis-
missal, and a verdict for the plaintiff, and other).‘” Overall Reinert found
that “the rules of Igbhal and Twombly pose the potential to eliminate cas-
es that have better than a 50% chance of being successful.”” “In other
words, had the cohort cases been litigated in a post-Igbal era rather than
in the Conley era, the application of plausibility pleading standards would
have screened out mostly meritorious cases, not meritless ones.”” Thus,
Reinert concluded that “[r]ules that subject thin pleadings to greater

87. Id. at2332.

88. Id.

89. Alexander A. Reincert, The Costs of Heightened Pleading, 86 IND. L.J. 119, 134 (2011); see
also id. at 125 (“There is, however, no empirical basis supporting the assumption that heightened
pleading standards—cither the plausibility standard ushered in by Igbal and Twombly or the closcly
related ‘fact pleading’ standard that has always lurked as a competitor to notice pleading—are more
cllicient filters than Conley’s notice pleading standard.”).

90. Id. at 134.

91. Id. at 140.

92. Id. at 140-41.

93. Id. at 143-44 (explaining that a Conley-based reversal is a reversal that rested on the broad
reading of Conely that was rejected by Igbal and Twombly).

94. Id. at145.

95. Id. at161.

96. Id. (cmphasis added).
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scrutiny and dismissal do not do a better job than notice pleading of filter-
ing out meritless claims.””

Scott Dodson sought to correct at least two common flaws in the
empirical literature regarding the impact of Twombly and Igbal on dis-
missal rates.” The first common flaw was that previous studies did not
distinguish between legal and factual sufficiency.” The second common
flaw was that previous studies only coded whole cases rather than claims,
which led many of the previous studies to include the ambiguous coding
category of mixed dismissals.” To address these two flaws, Dodson
“studied the impact of Twombly and Igbal on dismissal rates in federal
district courts using an original dataset with an eye toward exploring the
detail left out of previous studies.”” After excluding and discarding “ir-
relevant” opinions,m2 Dodson’s results revealed an overall statistically
significant increase in the dismissal rate of all claims subject to a Rule
12(b)(6) motion from 73.3% in the pre-Twombly era to 77.2% in the
post-Igbal era."” Dodson’s results support previous studies, which have
also found single-digit but significant increases in the overall dismissal
rate of cases after Igbal."™

Examining only a single set of post-Ighal dismissals, William
Janssen’s study sought to determine if 264 pharmaceutical and medical
device cases would have come out differently under the Conley stand-
ard.'"” After reading all 264 pharmaceutical, and medical device dismis-
sals published on Westlaw during the fifteen-month period after Igbal
was decided, Janssen found that the outcome would have been different
in 21.2% of the cases."” This finding led Janssen to conclude that “[t]he
notion that Igbal is ushering in a veritable torrent of new dismissals in
pharmacel%tical and medical device litigation is an untenable conclu-
sion....”

97. Id. at 126 (cmphasis added).

98. Scott Dodson, A New Look: Dismissal Rates of Federal Civil Claims, 96 JUDICATURE 127
(2012).

99. Id. at128.

100. Id. at 127-28.

101.  Id. at 130.

102. Id. at 131 (cxplaining that Dodson cxcluded opinions that did not resolve a Rule 12(b)(6)
motion to dismiss under Rule 8(a)(2), as well as opinions resolving only motions for summary judg-
ment, Rule 12(c) motions, jurisdictional dismissals under Rule 12(b)(1) or (b)(2), venuc dismissals, or
motions to dismiss pursuant to the heightened pleading standard found in Rule 9(b) or the Private
Sccuritics Litigation Reform Act (“PSLRA”)).

103. Id. at 132.

104. Id. at 128.

105.  William M. Janssen, Igbal “Plausibility” in Pharmaceutical and Medical Device Litigation, 71
LA. L. REV. 541, 543 (2011); see also id. at 588 (cxplaining the five categorizing rules that Janssen used
to “determine whether the emergence of the Igbal dismissal test made a decisional difference in each
case”).

106. Id. at 598.

107. Id.
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Recognizing that many feared the heightened pleading standard of
Twombly/Igbal provided judges too much discretion,”™ Raymond H.
Brescia and Edward J. Ohanian sought to “assess, empirically, whether
the Court’s introduction of the so-called ‘plausibility standard’ in the
context of civil pleadings has had a disparate impact on civil rights
claims, particularly in employment and housing discrimination cases.”"”
In order to accomplish this task, Brescia and Ohanian examined a range
of judicial characteristics'’ in 548 cases involving motions to dismiss in
employment and housing discrimination claims."' Taken as a whole,
Brescia and Ohanian found that the dismissal rate was 61% in the pre-
Twombly period, 56% in the post-Twombly period, and 72% in the post-
Igbal period."” Of the motions decided by judges nominated by Demo-
cratic presidents, Brescia and Ohanian found the dismissal rate was 64%
in the pre-Twombly period, 58% in the post-Twombly period, and 67%
in the post-Igbal period.” However, the differences in these outcomes
were not statistically significant.""* Of the motions decided by judges
nominated by Republican presidents, Brescia and Ohanian found the
dismissal rate was 61% in the pre-Twombly period, 54% in the post-
Twombly period, and 74% in the post-Igbal period."” These outcomes
reveal a statistically significant difference in the dismissal rate across
these time periods.m’ In addition, Brescia and Ohanian examined,
amongst other things, the dismissal rate by gender and race of the decid-
ing judge."”

C. Settlement Rate Studies

The most noteworthy empirical study that assessed the settlement
rate in civil case is Herbert M. Kritzer’s 1985 study entitled Adjudication
to Settlement: Shading in the Gray."" Looking at 1649 randomly selected
cases in state and federal court, Kritzer found that 64% of the sampled
cases settled."” Broken down by case type, Kritzer found that 75% of
torts cases, 63% of contract/commercial cases, 58% of real property, 61%
of domestic relations, 61 % of business regulation, 43% of civil rights/civil

108. Raymond H. Brescia & Edward J. Ohanian, The Politics of Procedure: An Empirical Analy-
sis of Motion Practice in Civil Rights Litigation Under the New Plausibility Standard, 47 AKRON L.
REv. 329, 338 (2014).

109. Id. at 332.

110.  Id. at 333 (explaining that judicial characteristics include the party affiliation of the president
appointing cach judge, the judge’s gender, and the race or cthnicity of the judge).

111. Id.

112, Id. at 353.

113.  Id. at 368.

114.  Id. at 356.

115. Id. at 368.

116. Id. at 357.

117.  Id. at 357-59.

118.  Herbert M. Kritzer, Adjudication to Settlement: Shading in the Gray, 70 JUDICATURE 161
(1986).

119. Id. at 164.
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liberties/discrimination, 46% of government action and 10% of govern-
ment benefits cases settled.” More specifically and relevant for the pur-
poses of our study, Kritzer found that 57% of federal cases settled.”
Broken down by case type, Kritzer found that 70% of federal torts cases,
60%12?f federal contract cases, and 53% of federal property cases set-
tled.

While many other empirical studies have been published that dis-
cuss the rates at which federal civil cases are settling, it seems that they
all agree that the settlement rate of federal civil cases is somewhere be-
tween 60% and 70%.” For example, Gillian K. Hadfield found that
68.7% of federal civil cases settled in 2000."

IV. THEORY AND HYPOTHESES

Parties may choose to settle a case, as opposed to taking the matter
to trial, for a number of intrinsic and extrinsic reasons. A party’s decision
to settle may also be directly affected by the heightened pleading stand-
ard required by Twombly. This link between the plausibility standard
and settlements may be due to the economic underpinnings of litigation
in the United States.” This economic gamesmanship in litigation has
been described as a product of two competing asymmetries made more
prevalent by the prevailing pleading standard.” Others have claimed
that the economic gaming that led to the Twombly plausibility standard
overly favored certain defendants and may cause a significant problem in
access-to-justice —some have even declared the resulting 12(b)(6) dismis-
sals unconstitutional.””” Both theories—the economic game theory of liti-
gation, and the procedural access-to-justice theory—assume that
Twombly’s heightened pleading standard has changed the way cases are
terminated, and an empirical study of settlement rates may provide vali-
dation for one (or both) of these theories. These theories will provide the
normative background for our research hypotheses.

120. Id.

121. Id.

122. Id.

123.  See, e.g., Janet Cooper Alexander, Do the Merits Matter? A Study of Settlements in Securities
Class Actions, 43 STAN. L. REV. 497, 525 (1991) (“Whilc it is truc that most civil suits arc scitled, the
figure is nowhere near the 90 to 95 percent figure that has passed into procedure folklore, and is more
likely in the neighborhood of 60 to 70 percent.”).

124. Gillian K. Hadfield, Where Have All the Trials Gone? Settlements, Nontrial Adjudications,
and Statistical Artifacts in the Changing Disposition of Federal Civil Cases, 1 J. EMPIRICAL LEGAL
STUD. 705, 730 tbl.7 (2004).

125. See Galanter & Cahill, supra note 5; Stancil supra note 5; see also BONE, supra note 6.

126. Stancil, supra note 5, at 92.

127. See Miller, supra note 7, Frivolous Cases, supra note 7, Unconstitutional, supra note 7.
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A.  Why Parties Settle

Settlement, as an institution, is not entirely well understood because
settlement negotiations are often kept secret. However, the fact that
most cases settle seems to be common knowledge and has been proven
empirically.”™ Why litigants settle is a far more perplexing question.
Comparing settlement to adjudication is often confounded by the fact
that the settlement of a lawsuit is not really an independent and self-
sustaining development.” Settlement negotiations are not a freestanding
process, but rather the principles, precedents, arguments about fairness,
utility, threats of adverse consequences, and economic realities are by
necessity drawn contextually from the situation of the parties.” Galanter
and Cahill have categorized the manifold reasons why parties and the
courts may prefer settlement to adjudication.” Of these various reasons
to settle, this study will focus on economic factors, as these are most of-
ten cited as benefits to settlement—indeed, even cited as such by the Su-
preme Court in Twombly." Clearly, not all cases that do not go to trial
or are dismissed by a court are settled (in the traditional meaning), but
this study will—however imprecisely—assume that all unadjudicated
cases have “settled.”""

Some argue that a settlement may be of higher quality than adjudi-
cation because of the trial process’ heavy transaction costs.” However,
settlements may also be coercive and have nothing to do with the under-

128.  See, e.g., Kritzer, supra note 118, at 161-62.

129. Galanter & Cahill, supra note 5, at 1348.

130.  Id. at 1349.

131. Galanter and Cahill’s factors that favor settlement include: (1) Settlement (rather than adju-
dication) is what the partics scek; (2) Sctilement allows [or greater party satisfaction; (3) Scttlement is
more responsive to the needs of parties; (4) Settlement saves the parties time and resources, and
avoids unwanted risk and aggravation; (5) Scttlement saves courts time and resources and it reduces
court congestion; (6) Settlement results in a compromise outcome between the parties’ original posi-
tions; (7) Scttlement is bascd on beticr knowledge of the [acts and the parties’ prelerences; (8) Scttle-
ment is more principled and permits the actors to use a wider range of normative concerns; (9) Settle-
ment allows a greater range ol outcomes, morc [lexibility in solutions, and crcaks more inventivencss
in devising remedies; (10) Parties are more likely to comply with settlement disposition; (11) The set-
tlement process qualitatively changes the participants; (12) “Information provided by scttlements pre-
vents undesirable behavior by atfecting future actors’ calculations of the costs and benefits of con-
duct;” (13) Scettlements can influcnee estimates of rightness or fcasibility of various sorts of behavior;
(14) settlements can encourage or discourage future legal actors to make (or resist) other claims; (15)
Scttlements signal to various audicnees about legal standards, practices, and expectations. Id. at 1350-
51 thl.1.

132.  Id. at 1360; see also Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 559 (2007) (“[T]he threat
of discovery expense will push cost-conscious defendants to settle even anemic cases before reaching
those proceedings.”).

133. There are many studies that measure how often cases settle or are dismissed for differing
reasons, aside from full adjudication. For examples of different mechanisms and rationales for this
measurement, see supra Part II1.B and accompanying notes.

134. Galanter & Cabhill, supra note 5, at 1361.
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lying merit of the claim." Assuming that settlement provides an other-
wise comparable outcome to adjudication, the claimant receives the pre-
sent value of the expected judgment, without the uncertainty, delay, and
transaction costs of a trial."” Likewise, the defendant gives up the present
value of the expected judgment (i.e., the amount paid in settlement pro-
portionate to expected damages) with a discount for transaction costs
and risk avoided as well as the elimination of uncertainty.”” Thus, settle-
ment may remove the barriers of cost, delay, and uncertainty from pro-
spective litigation."™

When discussing the benefits or problems of Twombly’s heightened
pleading, academia has formed two camps:

The Efficiency camp, which includes the Supreme Court, tends to
favor the heightened pleading standard as a means to conserve judicial
resources and to eliminate frivolous cases. The Efficiency camp largely
favors an economic theory of litigation and an asymmetry analysis to ex-
plain its position.

The access-to-justice camp disfavors the heightened pleading stand-
ard for fear it may be circumventing the Sixth and Seventh amendment
obligations of the judiciary, particularly impairing the access-to-justice
for cases where there is little parity between parties.

The key difference between the two camps is their disagreement as
to settlement. Where the Efficiency camp favors settlement as a benefi-
cial outcome for courts and litigants, the access-to-justice camp questions
the true benefit of settlement for litigants.

B.  Efficiency, the Asymmetric Economy of Litigation, and Settlement

The efficiency argument in favor of the heightened pleading stand-
ard is largely based on an economic model of litigation and has the goal
of conserving judicial resources. The Efficiency camp favors settlement
as beneficial to courts and litigants, and is particularly concerned with
eliminating frivolous cases. Therefore, pleading standards, as defined by
the Supreme Court, may change the calculations done by litigants in
choosing to settle or enter litigation.

Economic gamesmanship in litigation has been described as a prod-
uct of two competing asymmetries.”” An informational asymmetry favors

135.  Recinert, supra note 89, at 138 (“Rcliance on scttlement as reflecting the merit of a lawsuit is
not without its risks. There are many who argue that some percentage of settlements are coercive and
not indicative of the underlying merit of the plainti(l’s position.”).

136. Galanter & Cahill, supra note 5, at 1361.

137. Id.

138. Id. This reasoning, however, rests on the fiction that parties in settlement negotiations will be
rational actors with equal bargaining power. See Stanton Wheeler et al., Do the “Haves” Come Out
Ahead? Winning and Losing in State Supreme Courts, 1870-1970, 21 LAW & SOC’Y REV. 403, 412
(1987); see generally Russell B. Korobkin & Thomas S. Ulen, Law and Behavioral Science: Removing
the Rationality Assumption from Law and Economics, 88 CALIF. L. REV. 1051 (2000).

139.  Stancil, supra notc 5, at 92; see also BONE, supra note 6, at 71-76.
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defendants who often have the majority of relevant information critical
to the plaintiff’s claim—Ileading plaintiff’s to favor a liberal pleading
standard." A cost asymmetry favors plaintiffs (despite the fact that
plaintiffs have to bear significant costs in pursuing litigation), allowing
them to shift the costs of litigation onto the defendant by filing frivolous
claims in order to seek settlement.' The “American rule,” the adversary
system, judicial disengagement, and the summary judgment standard
leads to a rise in defendant’s pretrial costs.'” Because U.S. litigation gen-
erally imposes greater cost burdens on defendants (and, in particular, de-
fendants facing well-funded plaintiffs or plaintiffs who make frivolous
claims), this has led many to favor a stricter pleading standard as a means
of protecting defendants from savvy plaintiffs. This Note will call the
practice of using discovery rules, pretrial motions, and claim posturing to
compel or inhibit settlement “playing the Discovery Game.”

Civil litigation in the United States heavily depends on competition
between private parties, rather than judicial management or government
enforcement.'” Unfortunately, private parties’ incentives do not always
align with public policy interests, which may lead these parties to act on
their self-interest during litigation." Furthermore, the judiciary does not
generally play an active role in arbitrating between parties because the
Federal Rules of Civil Procedure do not require judges to take an active
role in case management. Furthermore, judges and litigants have eco-
nomic and social incentives to minimize judicial participation."” Parties,
therefore, will tend to seek the judge’s help only when the benefits are
likely to exceed the costs."

Thus, pleading standards and discovery rules have an increasingly
important part in the U.S. legal system due to this party-driven system of
litigation. The broader and less specific a plaintiff’s pleadings, the less the
judge will be able to limit or focus pretrial inquiry because judges tend
not to be educated completely regarding the issues facing them early in
litigation."” The judge’s knowledge of a case is often limited to the plead-
ings, and she may be unable to limit the breadth or depth of plaintiff’s

140. Stancil, supra note 5, at 92.

141. Id.

142. Id.

143.  Id. at 96. Judicial oversight, however, is an important part of litigation, and judges have many
tools at their disposal in order to move cases forward and limit certain behaviors. See Galanter &
Cahill, supra notc 5, at 1342-46.

144. Stancil, supra note 5, at 96.

145. Id. at 97; see, e.g., Richard A. Posncr, What Do Judges and Justices Maximize? (The Same
Thing Everybody Else Does), 3 SUP. CT. ECON. REV. 1, 2, 4-7, 20-22, 31 (1993). But see Galanter &
Cahill, supra note 5, at 1342-46 (arguing in Part Il that judges play a far greater role in scttlements
through direct intervention, case management, pretrial adjudication of motions, and settlement pro-
motion). This study will assume that through randomized sampling, judicial intervention was not a
major factor in settlement decisions. See infra Part VILB on future studies for a discussion on how
judicial intervention and ideology may be accounted for.

146. Stancil, supra note 5, at 98.

147. Id.
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discovery until it reaches some aggregate critical mass, justifying sum-
mary judgment evaluation. Notwithstanding the large number of tools
that judges have available to them to limit discovery and curb costs, the
economic theory focuses on litigant behavior only marginally affected by
the judge’s intervention. Therefore, concerns about discovery costs can
overwhelm a defendant’s concerns about the merits of the underlying
claim; if a defendant faces high discovery costs which cannot be limited
or avoided altogether, then the certainty of success on the merits may not
matter, and settlement may be seen as the more favorable and cost effec-
tive outcome."”

Another economic factor facing litigants in the United States is the
“American rule” of awarding costs.” Under this rule, parties operate on
the assumption that they will bear their own costs, regardless of the out-
come, and know that their opponents will bear whatever costs they can
impose on them, regardless of the merits of the underlying claim.” The
result of the “American rule” is that “in most litigated cases, the parties’
expected pre-trial payoffs are driven in large part by their expected in-
ternal litigation costs.”™ This results in a pretrial analysis that may be
largely dominated by cost arbitrage instead of substantive claims and de-
fenses."

Along with judicial indifference, liberal discovery, and the “Ameri-
can rule,” summary judgment standards hold important strategic eco-
nomic value for litigants. A defendant faced with a properly pleaded
frivolous suit cannot typically move for summary judgment until there
has been “adequate time for discovery.””* For example, if a defendant
knows with certainty that she is not liable for plaintiff’s injuries, she still
cannot file for summary judgment or dismissal before the plaintiff has
had adequate time for discovery, which usually results in spending sub-
stantial sums of money responding to the plaintiff’s discovery requests.”
Thus, summary judgment standards, which are linked to pleading stand-
ards, are clearly part of the calculation done by litigants in determining
whether to settle or litigate.

1. The Discovery Game

The Discovery Game is the strategic use of claim postures, pretrial
motions, and discovery requests and production (among other things) to

148. Id. at 98-99. But see Joanna C. Schwartz, Gateways and Pathways in Civil Procedure, 60
UCLA L. REV. 1652 (2013) (comparing the framework ol civil procedure rules and nondispositive,
judicial decisions that target problems of cost and delay).

149. Stancil, supra note 5, at 102,

150.  Id.
151. Id. at103.
152, Id.

153. Id. at107.
154. Id. at 108; see Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986).
155.  Stancil, supra note 5, at 108.
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compel or inhibit settlement. The Efficiency camp’s asymmetry analysis
is based on an economic model of litigation where litigants choose to en-
ter litigation or seek settlement depending on a cost-benefit analysis. Lit-
igants are viewed as rational profit-maximizing parties seeking to gain
the most money from the suit, depending on their relative bargaining po-
sitions.”™ This calculus is affected by the informational asymmetry—
where one party holds the relevant information that will allow for success
and the cost asymmetry—where one party has sufficient funds to play a
game of attrition until the costs of litigation are greater than the benefits
of success at trial. There is a clear link between the ability to use these
asymmetries to compel settlement and the pleading standard.

During the Conley era, the pleading standard allowed most cases to
overcome a motion to dismiss and move into discovery—allowing liti-
gants to play the Discovery Game. Plaintiffs could shift the cost of litiga-
tion to defendants by making onerous discovery requests, and thus com-
pel settlement. Defendants could likewise dump documents onto
plaintiffs to inhibit settlement or reduce settlement amounts. The Dis-
covery Game thus played an important part of the settlement calculus
prior to Twombly.

Paul Stancil’s game-theory model of economic-minded litigation at-
tempts to predict when litigants will take steps to enter litigation. His
model assumes that each litigant attempts to maximize its utility by max-
imizing its expected economic return. Notwithstanding irrational litigants
or those who litigate based on principle, the great majority of litigants
aspire to litigate as efficiently as possible.”” The model treats each dis-
crete case as a determined game where either party is only concerned
about the fully realized economic consequences (internalizing all other
costs).” Thus, a “rational, risk-neutral, profit-maximizing plaintiff will
file a lawsuit only if she expects to benefit financially from its filing” and
“she will file only if the expected value of the suit—either from trial or
from settlement—exceeds the costs of filing and prosecuting the
claim.”"”’

Stancil’s model predicts that the risk of cost arbitrage is highest
when:

1. “The plaintiff’s internal costs of litigation are lowest, as in claims
in which the plaintiff has little discoverable information in its pos-
session, custody, or control.”

156. See BONE, supra nolc 6, at 209-14. This, ol course, docs not take into account occasions
where parties bring suit for political, personal, or other reasons regardless of monetary gain.

157. Stancil, supra note 5, at 118.
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