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In more recent years the belief that private citizens can structure
their economic and social affairs at least as efficiently and effectively
as a central authority has gained broad acceptance from commenta-
tors and scholars across the political and ideological spectrum. No-
where has this idea gained more enthusiastic acceptance than in the
arena of property law. In particular, commentators have asserted that
the use of private control mechanisms in the area of property rights
not only produces more secure tenure in those rights, but also gener-
ates rules that are cheaper to administer, more efficient, more predict-
able, more just, and more welfare-maximizing for group members
than those promulgated and enforced by central authorities.

In this Article, Professor Clowney sets out to qualify this rosy
view of private ordering. He focuses on three canonical examples of
successful private ordering regimes: the societies established by gold
rush miners, lobster fishermen, and cattle ranchers. Examining each
in turn, he shows that each has been plagued by staggering amounts
of bloodshed and property destruction. Much of this violence and
mayhem has been ignored or unreported in scholarly accounts and
commentary on these private ordering regimes. As such, Clowney ar-
gues, our understanding of the true virtues and costs of such private
ordering has been greatly skewed.

Professor Clowney then attempts to answer the important ques-
tion of whether violence used by a central authority to impose norms
and order society is more or less costly than the violence that attends
private ordering. After examining a wide range of literature from
across disciplines he concludes that the violence in informal property
schemes is more costly, as it generates widespread human rights abus-
es, imposes psychic costs on innocents, disrupts the efficiency of labor
markets, and impedes technological innovation.
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I. INTRODUCTION

The notion that individuals can create orderly communities without
resorting to the coercive power of government has attracted much schol-
arly support.' Since at least the bloom of the Scottish Enlightenment,
prominent philosophers, religious thinkers, and economists have all
pushed the idea that “good order results spontaneously when things are
let alone.”” In more recent years, the belief that private citizens can struc-

1. See MURRAY N. ROTHBARD, 1 ECONOMIC THOUGHT BEFORE ADAM SMITH: AN AUSTRIAN
PERSPECTIVE ON THE HISTORY OF ECONOMIC THOUGHT 13 (2006) (discussing the history of economic
thought from the pre-Socratic philosophers through Adam Smith, including Aristotle’s support for an
economic system based on private property as opposed to Platonic “communism”).

2. ALAN DAVIDSON, THE LAW OF ELECTRONIC COMMERCE 18 (2009) (citing the ancient
Taoist thinker, Zhuangzi); see also ROTHBARD, supra notc 1, at 417-18 (discussing the birth of the
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ture their economic and social affairs with little or no help from a central
authority (i.e., private ordering) has only accelerated. Among commenta-
tors on both the right and far left, there is a broad consensus that pros-
perity would spread if communities simply shifted power away from gov-
ernment bureaucrats and toward the people.’ And nowhere has the
commitment to private ordering become more entrenched than in prop-
erty law.

In a series of studies conducted over the last thirty years, a group of
scholars often identified as the New Chicago School, and sometimes re-
ferred to as the Law and Social Norms Movement, have argued that or-
dinary people can effectively distribute property entitlements and then
regulate their enforcement.* For instance, academics have detailed how
communities of street vendors, armed with nothing more than social
sanctions like gossip and shame, allocate access to choice parking spaces
along congested sidewalks.” Other examples abound: roller derby girls
police the use of their pseudonyms,® comedians claim property in jokes,’
and whalers establish rights over their prey—all without the assistance of
the state.® Legal scholars have insisted that the use of private control

Scottish Enlightcnment and the movement’s beliel in “the harmony of human intcraction bascd on
free action and property rights™).

3. The push for a smaller government has a conscrvative valence. Conscrvalism, after all, is
largely defined by its skepticism of government power. See Ernest A. Young, Judicial Activism and
Conservative Politics, 73 U. COLO. L. REv. 1139, 1142, 1181-1202 (2002) (delining, in scll-admittedly
cursory sketches, the broad themes of American conservatism). The 2012 Republican Platform stated
that onc of the party’s primary goals was to turn more authority over to the private scctor. See WE
BELIEVE IN AMERICA: 2012 REPUBLICAN PLATFORM 21 (2012), available at http://www.gop.com/wp-
content/uploads/2012/08/2012GOPPlatform.pdl (“We look to government . . . [or the things govern-
ment must do, but we believe those duties can be carried out more efficiently and at less cost. For all
other activitics, we look to the private scctor . . . .”). Thinkers on the far-lcft have also pushed for less
government involvement in social and economic activities. See Barbara H. Fried, Left-Libertarianism:
A Review Essay, 32 PHIL. & PUB. AFF. 66, 67 (2004).

4. For background on the New Chicago School, see Douglas Litowitz, A Critical Take on Shasta
County and the “New Chicago School,” 15 YALE J.L. & HUMAN. 295, 296 (2003); Mark Tushnet, “Eve-
rything Old Is New Again”: Early Reflections on the “New Chicago School,” 1998 Wis. L. REV. 579,
579; Colloquium, The New Chicago School: Myth or Reality, 5 U. CHI. L. SCH. ROUNDTABLE 1, 1
(1998). There is also an extensive literature on the ability of closely-knit groups to manage common
pool resources. See, e.g., ELINOR OSTROM, GOVERNING THE COMMONS: THE EVOLUTION OF
INSTITUTIONS FOR COLLECTIVE ACTION 58-101 (James E. Alt & Douglass C. North eds., 1990).

5. See Ryan Thomas Devlin, ‘An Area That Governs Itself ' Informality, Uncertainty and the
Management of Street Vending in New York City, 12 PLANNING THEORY 53, 57 (2011); Gregory M.
Duhl, Property and Custom: Allocating Space in Public Places, 79 TEMP. L. REV. 199, 199-200 (2006);
Gregg W. Kettles, Formal Versus Informal Allocation of Land in a Commons: The Case of the
MacArthur Park Sidewalk Vendors, 16 S. CAL. INTERDISC. L.J. 49, 78-85 (2006).

6. See David Fagundes, Talk Derby to Me: Intellectual Property Norms Governing Roller Derby
Pseudonyms, 90 TEX. L. REV. 1093, 1121 (2012) (“If a proposed name is identical to an existing regis-
tered one, another skater cannot use that proposed name.”).

7. See Dotan Oliar & Christopher Sprigman, There’s No Free Laugh (Anymore): The Emer-
gence of Intellectual Property Norms and the Transformation of Stand-Up Comedy, 94 VA. L. REV.
1787, 1814 (2008) (“When a comedian belicves that another has taken his bit, often he will confront
the alleged appropriator directly, face to face.”).

8. See Robert C. Ellickson, A Hypothesis of Wealth-Maximizing Norms: Evidence from the
Whaling Industry, 5 J.L. ECON. & ORG. 83, 89-90 (1989) (describing the informal rules that are used to
resolve disputes over ownership of whales).
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mechanisms not only produces secure tenure; it also generates rules that
are cheaper to administer,” more efficient,”” more predictable," more
just,”” and more welfare-maximizing for group members.” This view of
property—that neighbors acting independently of the formal law can
successfully cooperate to mutual advantage—is optimistic, appealing,
and now widely accepted by the legal academy." It is also incomplete.

In this Article, I contend that the rosy view of private ordering
needs qualification. Specifically, proponents have largely ignored the
amount of violence that occurs in the absence of a centralized enforce-
ment mechanism. Evidence from history, sociology, and anthropology
demonstrates that property systems governed by informal social controls
inevitably rely on force—often ferocious displays of force—to safeguard
the right to exclude. Across cultures and in different eras, individuals
outside the reach of the state have fought with fists, blades, and guns in
defense of their property entitlements. They routinely break bones and
stab deviants, and occasionally fight to the death against committed rule
breakers. Despite the bloodshed in regimes controlled by social norms,
accounts of mayhem rarely appear in the legal literature. As a result,
commentators have dramatically overstated the appeal of informal prop-
erty systems and the virtue of private ordering.

The discussion of surfing communities among property theorists en-
capsulates the fundamental weakness of the current paradigm. No formal

9. Lee Anne Fennell, Contracting Communities, 2004 U. ILL. L. REv. 829, 888 (“Norms may be
chcaper in the long run than constant litigation, cven il pecople have to incur some initial costs to get
them going.”); see also DAN ARIELY, PREDICTABLY IRRATIONAL: THE HIDDEN FORCES THAT SHAPE
OUR DECISIONS 67-88 (2008).

10.  Curtis J. Milhaupt, Creative Norm Destruction: The Evolution of Nonlegal Rules in Japanese
Corporate Governance, 149 U. PA. L. REV. 2083, 2097-98 (2001) (“Onc of norm scholarship’s principal
contributions to date lies in showing that over a wide range of human activity, informal norms provide
morc clficicnt mechanisms to govern conduct than legal rules.”); Joseph Blocher, Note, Building on
Custom: Land Tenure Policy and Economic Development in Ghana, 9 YALE HUM. RTS. & DEv. L.J.
166, 173 (2006) (“Indced, property theorists have come to aceept that community norms, operating
independently of formal law, can lead to efficient resource allocation.”).

11.  Georgios 1. Zckos, Maritime Arbitration and the Rule of Law, 39 J. MAR. L. & CoM. 523, 528
(2008) (“Norms are more predictable than law.”); see also Rosa Ehrenreich Brooks, The New Imperi-
alism: Violence, Norms, and the “Rule of Law,” 101 MICH. L. REV. 2275, 2283-89 (2003) (arguing that
norms often obstruct rule of law efforts); Sally Falk Moore, Law and Social Change: The Semi-
Autonomous Social Field as an Appropriate Subject of Study, 7 LAW & SOC’Y REV. 719, 719 (1973)
(arguing that social norms diminish the impact of legal reform on social change).

12. Paul R. Tremblay & Judith A. McMorrow, Lawyers and the New Institutionalism, 9 U. ST.
THOMAS L.J. 568, 586 (2011) (stating that norms have the potential to be “more just” than formal legal
rules).

13.  ROBERT C. ELLICKSON, ORDER WITHOUT LAW: HOW NEIGHBORS SETTLE DISPUTES 167-83
(1991) (arguing that thc workaday norms of individuals in closc-knit communitics arc wellarc-
maximizing).

14. Pammela Quinn Saunders, A Sea Change Off the Coast of Maine: Common Pool Resources
as Cultural Property, 60 EMORY L.J. 1323, 1352 (2011) (arguing that it is “well accepted” that groups
can use social norms to privately resolve disputes); see also Blocher, supra note 10, at 173 (“Indeed,
property theorists have come to accept that community norms, operating independently of formal law,
can Icad to cfficient resource allocation.”).
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law regulates surfing.”” Rather, surfers around the world have developed
a set of informal guidelines that dictate how individuals claim “owner-
ship” over specific waves at crowded surf breaks.'® In place of state inter-
vention, surfers collectively respect the rights of the first person up on a
wave and, in case of a tie, the rider closest to the break has the right of
way."” Legal scholars have declared these norms “a massive success sto-
ry,” and repeatedly cite surfers as an example of a community that has
efficiently allocated property rights outside the grip of a coercive state
actor.” As Professor Ellickson notes, the informal rules “prevent squab-
bles, reward skillful preliminary maneuvering, and allocate waves to
those in the best position to enjoy a ride.”"

The trouble with these upbeat assessments is that commentators
generally fail to consider the presence and subsequent cost of the vio-
lence needed to regulate the surfing commons. Surfers around the globe
quickly deploy physical force against outsiders and novice riders who fail
to understand community customs.” Violent acts have become common-

15.  See Danicl Narcr, The Tragicomedy of the Surfers’ Commons, 9 DEAKIN L. REV. 655, 656
(2004) (“Despite the popularity of surfing and the high value that surfers place on waves, there is al-
most no statc intervention in how waves are distributed among surlers.”); see also Paul Caprara,
Comment, Surf’s Up: The Implications of Tort Liability in the Unregulated Sport of Surfing, 44 CAL. W.
L. REV. 557, 557 (2008) (“Surling has long been a sport [rec [rom legal conscquences and legislative
intervention.”).

16. See LOUISE SOUTHERDEN, SURF’S UP: THE GIRL’S GUIDE TO SURFING 151-63 (2005) (dis-
cussing the norms that govern surfing); Brian Fitzgerald & Joanne Harrison, Law of the Surf, 77
AUSTL. L.J. 109, 114 (2003) (samc); Nazer, supra note 15, at 665-73 (samce).

17.  See, e.g., SOUTHERDEN, supra note 16, at 152 (“So surfing got its first and most important
rule: The surler closest to the breaking part of the wave has the right-of-way.”).

18.  See, e.g., Sarah E. Hamill, Private Property Rights and Public Responsibility: Leaving Room
for the Homeless, 30 WINDSOR REV. LEGAL & SOC. ISSUES 91, 95 n.23 (2011); see also Robert C.
Ellickson, Property in Land, 102 YALE L.J. 1315, 1386-87 (1993); Byron Kahr, The Right to Exclude
Meets the Right to Ride: Private Property, Public Recreation, and the Rise of Off-Road Vehicles, 28
STAN. ENVTL. L.J. 51, 101 n.151 (2009).

19. Ellickson, supra note 18, at 1386-87.

20. See, e.g., DOUGLAS BOOTH, SURFING: THE ULTIMATE GUIDE 7 (2011) (reporting that “[n]ot
infrequently, disagreements” on the water “crupt in violenee”); BENJAMIN MARCUS, EXTREME SURF
82 (2009) (stating that violence at crowded surt breaks has become “predictable”); MATT WARSAW,
THE HISTORY OF SURFING 263-64 (2010) (discussing how locals usc violence and the [car of violence
to police surf breaks around the world); Emily Friedman, Wave Wars: Surfing’s Violent Subculture,
ABC NEWS (Junc 26, 2008), http://abenews.go.com/Sports/story?id=5246486 (noting that surling vio-
lence is “not altogether uncommon”); Brian W. Ludeke, Malibu Locals Only: “Boys Will Be Boys,” or
Dangerous Street Gang? Why the Criminal Justice System’s Failure to Properly Identify Suburban
Gangs Hurts Efforts to Fight Gangs, 43 CAL. W. L. REv. 309, 315 n.22 (2007) (“Violence at breaks
deemed by local surlers as ‘locals only” breaks is not at all uncommon.”); Matt Higgins, Rough Waves,
Tougher Beaches, N.Y. TIMES, Jan. 22, 2009, http://www.nytimes.com/2009/01/23/sports/othersports/
23surfing.html (discussing violcnce on Hawaii’s North Shore); Paul McHugh, Surfing’s Scary Wave:
‘Localism’ Intensifying at Ocean Breaks, SF. CHRON., May 15, 2003, http://www.sfgate.com/sports/
article/Surling-s-scary-wave-Localism-iniensifying-at-2616870.php (explaining that violence has been
used to enforce surfing norms for decades); Adam Wright, Region Loses Surfing Event After Threats
of Violence, S. COAST REG., Apr. 17, 2011, htip://www.southcoastregister.com.au/story/1013254/
region-loses-surfing-event-after-threats-of-violence/# (detailing how surfing competition canceled after
local surfers threatened violence against organizers who threatened to reveal their hidden surf breaks);
THE SWELL LIFE (Shorts International 2003) (discussing recurring violence at prominent California
surf breaks).
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place” and the cruelty takes many forms. At crowded breaks, surfers
throw punches, torch cars, steal, and make terroristic threats.”> As one
expert noted, “[e]verything from graffiti to murder . .. has spread across
the surfing world from Angourie to Zihuatenejo.”” Stated most rashly,
the purpose of this Article is to bring the costs of physical aggression
firmly back on-screen and recalibrate how commentators evaluate prop-
erty systems that depend on nonstate actors to enforce entitlements.

This Article proceeds in three parts. Part II briefly considers what,
exactly, constitutes violence. Part III demonstrates that the private order-
ing scholarship has either overlooked or markedly whitewashed the
presence of violence in property systems enforced by nonstate actors. As
evidence, I reexamine three canonical examples of “successful” private
ordering arrangements presented in the property scholarship—the socie-
ties established by gold rush miners, lobster fishermen, and cattle ranch-
ers.” In each case, private individuals—and not a central government au-
thority—assigned and regulated property entitlements. And, in each
instance, communities needed more physical force and aggression to reg-
ulate the behavior of deviants than scholars have previously reported.
Group members in all three case studies routinely engaged in savage acts
of violence to control opportunists and rule breakers.

Finally, in Part IV, I survey the costs of this violence. There is little
doubt that the bloodshed entrenched in private ordering systems results
in some quantum of human suffering and material destruction. However,
this fact—standing alone—does not undermine the case for property sys-
tems enforced by social norms. Formal law, too, has a violent base.” The
use of billy clubs by riot police, the execution of convicted felons, and the
deployment of lethal weapons during wartime are all vivid examples of
the state’s power to create “a field of pain and death.”” In assessing the
merits of informal property rules, the relevant inquiry is whether the sum
of the violence in a community governed by social norms outweighs the
force that would be imposed on the same polity if it organized itself into

21.  See supra note 20.

22.  MARCUS, supra notc 20, at 82.

23. 1d.

24. I consider these the canonical examples because they are repeatedly discussed and cited in
the legal literature. See infra notes 49-51, 148-57, 216-17 and accompanying text.

25.  See MICHEL FOUCAULT, DISCIPLINE AND PUNISH: THE BIRTH OF THE PRISON 302 (Alan
Sheridan trans., Vintage Books ed. 1979) (1975) (noting that imprisonment is a form of nearly invisible
state violence); Austin Sarat, Introduction: On Pain and Death as Facts of Legal Life, in PAIN, DEATH,
AND THE LAW 1, 5 (Austin Sarat ed., 2001) (noting the central role of violence in the law’s discourse);
Robert M. Cover, Essay, Violence and the Word, 95 YALE L.J. 1601, 1601 (1986).

26. Cover, supra note 25, at 1601; see also WILLIAM IAN MILLER, BLOODTAKING AND
PEACEMAKING: FEUD, LAW, AND SOCIETY IN SAGA ICELAND 232 (1990) [hereinafter MILLER,
BLOODTAKING] (“Only the most complacent assume that rule application is not violent. Law never
eschews violence . . . .”); Nicholas Blomley, Law, Property, and the Geography of Violence: The Fron-
tier, the Survey, and the Grid, 93 ANNALS ASS’N AM. GEOGRAPHERS 121, 130 (2003) (discussing the
relationship of law to violence).
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a hierarchical state.” Although comparisons across time and between
places are fraught with methodological difficulties, the available evidence
suggests the violence in private ordering systems is quantitatively and
qualitatively worse. The use of force not only imposes significant direct
costs on victims, but also inflicts harms across multiple layers of the social
order. More precisely, the violence in informal property schemes gener-
ates widespread human rights abuses, imposes psychic costs on inno-
cents, disrupts the efficiency of labor markets, and impedes technological
innovation.

II. WHAT IS VIOLENCE?

Before wading into the historical sources, it is useful to pause and
briefly explore what actions constitute “violence.” What does it mean to
claim that violent behavior stalks informal property systems? Certainly,
the presence or absence of violence is often easily discernible—mashed
bodies and broken noses confirm our strongly visceral notions about
what violence looks like. At the margins, however, pinning down a pre-
cise definition has become a knotty problem for scholars.*

In the literature, two conceptual problems have made violence a
hotly disputed category.” First, commentators cannot agree what brand
of harms amounts to violence. Most recognize that the core of violence is
the intentional infliction of physical injury on the body—the prototypical
meeting of fist and face.” But, outside of the intuitively familiar category
of direct force, claims about violence become enormously contestable.
On the far end of the spectrum, academics saturated in critical theory see
violence in any act that denies the “uniqueness or even existence of the
‘other.””"

Such broad definitions have some theoretical support. Measures
that inflict pain through psychological distress or economic threat—so
the argument goes—are no less coercive, chastening, or destructive than

27. WILLIAM IAN MILLER, HUMILIATION AND OTHER ESSAYS ON HONOR, SOCIAL
DISCOMFORT, AND VIOLENCE 79 (1993) [hercinalter MILLER, HUMILIATION].

28. See, e.g., ALEX ALVAREZ & RONET BACHMAN, VIOLENCE: THE ENDURING PROBLEM 6-13
(2008) (discussing some of the problems with delining violence accurately).

29.  See, e.g., Vittorio Butacchi, Why is Violence Bad?, 41 AM. PHIL. Q. 169, 169-70 (2004) (exam-
ining some of the varicd definitions of violence).

30. HUGH WATERS ET AL., WORLD HEALTH ORG., THE ECONOMIC DIMENSIONS OF
INTERPERSONAL VIOLENCE 2 (2004) (discussing the dclinition of violence); Austin Sarat & Thomas
R. Kearns, Introduction, in LAW’S VIOLENCE 1, 9 (Austin Sarat & Thomas R. Kearns eds., 1992)
(samc); Lynne M. Andersson & Christine M. Pearson, Tit for Tat? The Spiraling Effect of Incivility in
the Workplace, 24 ACAD. MGMT. REV. 452, 455-57 (1999) (same); Bufacchi, supra note 29, at 169-170
(same).

31. Sarat & Kearns, supra note 30, at 9 (quoting Peter Fitzpatrick, Violence and Legal Subjec-
tion 1 (1991) (unpublished manuscript)); see also MILLER, HUMILIATION, supra note 27, at 77 (noting
that violence may be “little more than a rhetorical play in the game of self-legitimation or the delegit-
imation of the Other™).
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sanctions that act on the body.” In this vein, some scholars claim that
taunts, emotional indifference, pornography, and racial slurs all amount
to a form of violence akin to a slap in the face.® On the other side of the
debate, however, the majority of commentators strenuously resist the
amoeba-like creep of the definition of violence. At base, this expansive
interpretation threatens to overwhelm and consume any scholarly study
of the topic. That is, if every act of cruelty or coercion is considered vio-
lent, the word loses its meaning and normative kick.*

Even if we confine the study of violence to purely physical harms, a
second problem arises; the concept of violence is inherently perspec-
tival.® Scholars have demonstrated that an individual’s cultural back-
ground and position in the social structure affect what physical acts they
recognize as violent.* In certain communities, for example, a father strik-
ing his unruly son would not be viewed as violent, but as imparting good
discipline. In other neighborhoods, the same parent may face social op-
probrium or criminal penalties. Academics have also shown that the
identity of the antagonists, the amount of blood spilled, the cause under-
lying the physical aggression, and the suddenness or regularity of the
deed all affect one’s perceptions of whether an act amounts to violence.”

Given these subjectivities, is it possible to fashion a definition of
violence that still retains any scholarly rigor?** In this Article, I define vi-
olence as the vigorous physical abuse of a person (either actual or at-
tempted) or the highly incendiary destruction of property. This approach
has several advantages, and should leave us with enough basis to draw
broad conclusions about the level of violence in different jurisdictions.
First, it hews closely to the definitions articulated by the World Health

32.  Some, like Foucault, think that thc move [rom violenee on the body to indirect forms of con-
trol has increased human misery. See generally FOUCAULT, supra note 25.

33. See CAROL GILLIGAN, IN A DIFFERENT VOICE: PSYCHOLOGICAL THEORY AND WOMEN’S
DEVELOPMENT 43 (1982) (advancing an extremely broad conception of violence as any act that cre-
ates a fracturc ol conncctivity ol [ailure of rclationships); RANDALL KENNEDY, NIGGER: THE
STRANGE CAREER OF A TROUBLESOME WORD 79 (2003) (citing Charles R. Lawrence I1I, If He Hol-
lers Let Him Go: Regulating Racist Speech on Campus, 1990 DUKE L.J. 431, 452); Catharinc A.
MacKinnon, Pornography, Civil Rights, and Speech, 20 HARvV. CR.-C.L. L. REV. 1, 65 (1985) (arguing
that pornography is an act that causcs physical harm to women); Alastair Nicholson, Choose to Hug,
Not Hit, 46 FAM. CT. REV. 11, 34-35 (2008) (discussing broad definition of violence that includes in-
sults).

34.  See Sarat & Kearns, supra note 30, at 8-10 (discussing the expanding definition of violence).

35. See, e.g., Isracl Nachshon & Mordcchai Rolenberg, Perception of Violence by Institutional-
ized Offenders, 68 J. CRIM. L. & CRIMINOLOGY 454, 457 (1977); Renée L. Jarusinsky, Note, Gender
Difference in Perceiving Violence and its Implication for the VAWA’s Civil Rights Remedy, 27
FORDHAM URB. L.J. 965, 965 (2000) (explaining that women generally perceive more acts as violent
than men).

36. Miller’s extended discussion is excellent. See MILLER, HUMILIATION, supra note 27, at 55-80.

37. Id.

38. Criminologists who engage in cross-cultural studies have resigned themselves to using homi-
cide rates to gauge the relative levels of violence. See infra notes 90-95. The appeal is obvious. Homi-
cide is almost uniformly condemned across cultures and defined consistently across time. However,
the measurement of killings is an extremely crude measure of violence, as it fails to account for indi-
viduals® differential access to deadly weapons and does not capture people’s lived experience with
pain, assaults, and threats. I argue that something less mechanical is needed.
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Organization,” U.S. federal law,” and some prominent scholars of vio-
lence.* Second, it narrows the scope of study to physical acts, while ac-
knowledging that not all corporeal abuses amount to violence. The act of
jostling in line at an amusement park should be distinguished from the
act of breaking an arm in a bar fight. Similarly, humiliating or shaming a
person—while potentially callous and cruel—ought not to be considered
an act of violence for all the reasons canvassed above. Finally, it recog-
nizes that some acts of property destruction contain inherent potential
for physical harm to others. The torching of an occupied home, for ex-
ample, threatens the body in the same manner as a gunman who shoots
at a victim. Both actions are violent, and both will be considered as this
Article turns toward the historical and anthropological materials.

ITI. UNMISTAKABLY VIOLENT: THE USE OF FORCE IN INFORMAL
PROPERTY REGIMES

With definitional problems set to one side, this Article now turns
and begins to confront the supporters of private ordering. The theory
that informal norms produce a satisfactory quantum of order—rooted in
Hayek’s work on self-organization,*” built upon by game theorists,” and
canonized in a seminal 1991 book by Professor Robert Ellickson*—
remains a pillar of modern legal thought. Some of the most compelling
recent works of property scholarship have explored how private commu-
nities dole out entitlements, adjudicate disputes, and enforce claims
without the aid of governmental law.* This Article suggests that scholars
have overlooked the violence in informal property regimes and argues
that the regular appearance of force undermines some of the broader
claims made by proponents of private ordering.

Methodologically, the most rigorous test of any claim about human
behavior in the “state of nature” would permanently maroon individuals
on a far-flung island and then observe their appetites for violence and
cooperation.* It takes little imagination to realize that establishing such a

39. See WATERS ET AL., supra note 30, at 2.

40. See Armed Career Criminal Act, 18 U.S.C. § 924(e)(2)(B) (2012).

41. See, e.g., JOHN HARRIS, VIOLENCE AND RESPONSIBILITY 19 (1980); Robert Audi, On the
Meaning and Justification of Violence, in VIOLENCE: AWARD-WINNING ESSAYS IN THE COUNCIL FOR
PHILOSOPHICAL STUDIES COMPETITION 45, 50 (Jerome A. Shafler cd., 1971); Sarat & Kcarns, supra
note 30, at 8-10.

42.  See, e.g., 2 F. A. HAYEK, LAW, LEGISLATION AND LIBERTY 107-32 (1976) (discussing how
markets generate spontaneous order).

43.  See ELINOR OSTROM, GOVERNING THE COMMONS: THE EVOLUTION OF INSTITUTIONS FOR
COLLECTIVE ACTION 182-91 (1990) (summarizing empirical studies and game-theoretic models con-
cerning open access commons and establishing that, under many conditions, private ordering will avert
the misuse of resources).

44. ELLICKSON, stipra note 13.

45.  See, e.g., articles cited supra notes 5-13 and accompanying text.

46. See Paul H. Robinson, Natural Law & Lawlessness: Modern Lessons From Pirates, Lepers,
Eskimos, and Survivors, 2013 U. ILL. L. REV. 433, 435 (discussing how to test theories about the state
of nature).
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controlled experiment is both practically and ethically impossible. In-
stead, this Article takes as its central investigative tool a reexamination
of three canonical examples of “successful” informal property systems:
the experience by miners during the California Gold Rush, the scheme of
fishing rights enforced by Maine lobstermen, and the dispute resolution
mechanisms employed by ranchers in the American West.” In each of
these three instances, individuals acting outside of the boundaries of
formal law enforced property rules and successfully punished deviants.
As a result, commentators have repeatedly cited these absent-law scenar-
ios to demonstrate that informal property rights can serve as a solid
foundation of social order.*

The following Sections complicate the prevailing view. The full
weight of the historical and anthropological evidence reveals that the so-
cieties established by gold rush miners, lobster fishermen, and cattle
ranchers churned with acts of violence and aggression that legal scholars
have not fully recognized. Once all the bloodshed is accounted for, sys-
tems with no centralized enforcement mechanism do not produce stabil-
ity and prosperity at an acceptable cost.

A. The Gold Rush
1. Background

For those who believe that private citizens can establish order with-
out the help of government, there is no event that captures the imagina-
tion like the California Gold Rush. Over 150 years after the first discov-
ery of gold in the Sierra Nevada Mountains, the mining camps endure as
“canonical examples of the emergence of secure property rights” without
the assistance of coercive state power.* Social norms scholars insist,

47. There cxist a rich array of instances in which groups have found themscelves without a sover-
eign to enforce rules and punish deviants. /d. at 436. These three examples, however, are routinely
cited in the property scholarship and used to buttress arguments in favor of privatc ordering.

48.  Seeinfra notes 49-51, 144-53, 209-11 and accompanying text.

49. Karen Clay & Gavin Wright, Order Without Law?: Property Rights During the California
Gold Rush, 42 EXPLORATIONS ECON. HIST. 155, 156 (2005). A growing body of literature addresses
the informal rules that structured life in California gold mining camps. See, e.g., Andrca G. McDowell,
From Commons to Claims: Property Rights in the California Gold Rush, 14 YALE J.L. & HUMAN. 1
(2002) [hereinafter McDowecll, Commons to Claims] (arguing that miners cstablished cgalitarian rules
based on their shared cultural understandings); Andrea McDowell, Real Property, Spontaneous Order,
and Norms in the Gold Mines, 29 LAW & SOC. INQUIRY 771 (2004) [hereinafter McDowell, Spontane-
ous Order| (arguing that the informal system of California gold seekers was a success); Andrew P.
Morriss, Miners, Vigilantes & Cattlemen: Overcoming Free Rider Problems in the Private Provision of
Law, 33 LAND & WATER L. REV. 581 (1998) |hereinafter Morriss, Vigilantes| (discussing how miners
forged order without the presence of a formal legal authority); John Umbeck, Might Makes Right: A
Theory of the Formation and Initial Distribution of Property Rights, 19 ECON. INQUIRY 38 (1981) (stat-
ing that actual violence in the Gold Rush was very rare); John Umbeck, The California Gold Rush: A
Study of Emerging Property Rights, 14 EXPLORATIONS ECON. HIST. 197 (1977) (observing the limited
amount of violence in the Gold Rush); Richard O. Zerbe Jr. & C. Leigh Anderson, Culture and Fair-
ness in the Development of Institutions in the California Gold Fields, 61 J. ECON. HIST. 114 (2001) (fo-
cusing on the role of norms in establishing order).
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again and again, that the ‘49ers created a society that efficiently protect-
ed “miners’ lives and valuable property, created property rights, and fos-
tered cooperation.” The work of Professors Karen Clay and Gavin
Wright is representative of the views expressed within the legal commu-
nity. They write, “the mining districts of the California gold rush have
long [been] celebrated as remarkable examples of orderly institution-
formation in the absence of formal legal authority. This renown is fully
deserved.”™' The purpose of this Article is to destabilize such sunny as-
sessments of the Gold Rush. Specifically, the following Subsections make
two points. First, the gold fields of California were astonishingly—
terrifyingly — violent places. And, second, much of the mayhem stemmed
directly from the informal property rules adopted by the miners.

Some perfunctory words about the Gold Rush and standard vision
of the mining camps are necessary. In January of 1848, while building a
sawmill along the banks of the American River, James Marshall discov-
ered gold at Sutter’s Mill.> Two weeks later, as news of the discovery
began to spread, the United States and Mexico signed the treaty of
Guadeloupe Hidalgo, ending the Mexican War and terminating Mexico’s
authority over the lands that now include California.” The treaty left the
region in legal purgatory: no longer part of Mexico, but not yet a U.S.
State or official territory.”* As a result, in the spring of 1848, Californians

50. Morriss, Vigilantes, supra notc 49, at 619; see also J. S. HOLLIDAY, THE WORLD RUSHED IN:
THE CALIFORNIA GOLD RUSH EXPERIENCE 317 (1981) |hereinatter HOLLIDAY, CALIFORNIA GOLD
RUSH] (“Miners’ rights arc well protected.”); Terry L. Anderson & P. J. Hill, An American Experi-
ment in Anarcho-Capitalism: The Not So Wild, Wild West, 3 J. LIBERTARIAN STUD. 9, 10 (1979) (“Our
rescarch indicates that [in the West] . . . property rights were protected and civil order prevailed.”);
Clay & Wright, supra note 49, at 157 (arguing that the mining communities offered prospectors effec-
tive proccdural alternatives Lo violence); McDowcll, Spontaneous Order, supra notc 49, at 772-79 (ar-
guing that rules of the gold fields were stable and created order); Roger D. McGrath, Violence and
Lawlessness on the Western Frontier, in 1 VIOLENCE IN AMERICA: THE HISTORY OF CRIME 122, 123
(Ted Robert Gurr ed., 1989) (arguing that the mining community of Bodie, California was not disor-
derly); Andrew P. Morriss, Returning Justice to its Private Roots, 68 U. CHI L. REV. 551, 559 (2001)
|hereinafter Morriss, Returning Justice| (stating “powerful evidence” exists “that the western frontier
was not a violent, lawlcss place”); Lynn 1. Perrigo, Law and Order in Early Colorado Mining Camps,
28 Mi1ss. VALLEY HIST. REV. 41 (1941) (contesting view of Colorado mining camps as violent and dis-
orderly places); Martin Ridge, Disorder, Crime and Punishment in the California Gold Rush,
MONTANA, Autumn 1999, at 12, 24 (“|T|here is almost no evidence of an individual on his own using a
gun 1o scttle a civil or criminal gricvance.”); Zerbe & Anderson, supra note 49, at 131 (arguing that
violence cannot explain the emergence of property rules in the mining camps).

51.  Clay & Wright, supra notc 49, at 177.

52. The story of Marshall’s discovery is well told by H-W. Brands. See H'W. BRANDS, THE AGE
OF GOLD: THE CALIFORNIA GOLD RUSH AND THE NEW AMERICAN DREAM 15-16 (2002).

53. The treaty was signed on February 2 but not ratified by Congress until March 10. See
RICHARD GRISWOLD DEL CASTILLO, THE TREATY OF GUADALUPE HIDALGO: A LEGACY OF
CONFLICT 43-46 (1990). On February 12, evidently without knowledge of the gold strike, the com-
mander of the U.S. Military Forces, Colonel Jamcs Mason, declared, “[{Jrom and alter this date, the
Mexican laws and customs now prevailing in California . . . are hereby abolished.” JOHN R. UMBECK,
A THEORY OF PROPERTY RIGHTS: WITH APPLICATION TO THE CALIFORNIA GOLD RUSH 69 (1981).
Mason, however, did not replace the old laws with any new system. /d.

54. McDowell, Spontaneous Order, supra note 49, at 772 (explaining that the U.S. Congress
failed to provide new rules and regulations for the region because of a dispute about the status of slav-
cry in the newly acquired territory).
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suddenly found themselves with no legislature, no bureaucracy, no po-
lice, and few secure jails.® Into this void poured an avalanche of gold
seekers—nearly 300,000 young men from every corner of the world—
lured by newspaper reports of fabulous wealth.*

This was as near to anarchy as Americans would ever tread—an al-
most perfect naturally occurring experiment to test the theories of pri-
vate ordering scholars. As one scholar bluntly asserted, “[n]ot only were
there no institutions to enforce the laws, there were no laws.”’ No gov-
ernment agency or official code regulated the acquisition of mineral
rights, enforced private property rights, or removed squatters from pub-
lic lands.”® Additionally, most gold seekers had no experience with min-
ing. They had little, if any, knowledge of the industry norms that struc-
tured prospectors’ behavior in other parts of the globe.” Yet, instead of
waiting for some central authority to establish a system of property
rights, American miners built their own.®

The gold seekers devised schemes to allocate mining rights, enforce
regulations about claim size and work requirements, and punish devi-
ants—all without the help of government or law enforcement.® This oc-
curred largely as proponents of social norms would have predicted. Al-
though the minute details of the process varied from place to place,” as
the population of the gold districts increased throughout 1849, local min-
ers typically formed ad hoc associations and voluntarily hammered out
basic sets of rules and regulations.” The agreements—normally memori-

55. The [irst statc prison, a ship named thc Waban, opened in 1851. Roger D. McGrath, A Vio-
lent Birth: Disorder, Crime, and Law Enforcement, 1849-1890, 81 CAL. HIST. 27, 27, 51 (2003). In 1850
there were “no county or state prisons.” Donald J. Pisani, Squatter Law in California, 1850-1858,25 W.
HIST. Q. 277,292 (1994).

56. See MALCOLM J. ROHRBOUGH, DAYS OF GOLD: THE CALIFORNIA GOLD RUSH AND THE
AMERICAN NATION 1 (1997); see also WALTER NUGENT, INTO THE WEST: THE STORY OF ITS PEOPLE
55 (1999) (“From 1848 through 1852 about 200,000 migratcd to northern California.”); Zerbe &
Anderson, supra note 49, at 119-20 (discussing nationalities of the miners).

57. McDowcll, Commons to Claims, supra notc 49, at 2.

58.  Congress finally clarified the status of minerals on public lands in 1866. This law opened gov-
crnment land for private digging, declaring “the mincral lands of the public domain . . . arc hereby
declared to be free and open to exploration and occupation.” An Act Granting the Right of Way to
Ditch and Canal Owners Over the Public Lands, and For Other Purposcs, ch. 262, § 1, 14 Stat. 251, 251
(1866) (current version at 30 U.S.C. § 22 (2012)).

59.  See Sucheng Chan, A People of Exceptional Character: Ethnic Diversity, Nativism, and Rac-
ism in the California Gold Rush, in ROOTED IN BARBAROUS SOIL: PEOPLE, CULTURE, AND
COMMUNITY IN GOLD RUSH CALIFORNIA 44, 59 (Kevin Starr & Richard J. Orsi cds., 2000) (“[M]ost of
the Americans had no experience in gold mining . ...").

60. Most of the gold scckers had little expericnce with mining and ultimately borrowed gener-
ously from Mexican mining law. Thus, the rules of the California gold fields were a synthesis of the
Amcrican cultural valucs and “thc Spanish-Amcrican system that had grown up under the ordinances
of New Spain.” Clay & Wright supra note 49, at 161; see also GREGORY YALE, LEGAL TITLES TO
MINING CLAIMS AND WATER RIGHTS, IN CALIFORNIA, UNDER THE MINING LAW OF CONGRESS, OF
JULY, 1866 66 (1867).

61. Clay & Wright, supra note 49, at 163-68 (summarizing the rules of 147 mining districts).

62. Id.

63. See Chan, supra note 59, at 59 (describing how miners formed mining associations); Clay &
Wright supra note 49, at 160 (“Soon after the idea of a claim, we see miners meeting to set down rules
for a geographic arca, the mining district.”).
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alized in writing— provided that the group would allocate each individual
a similarly-sized parcel of land.** So long as a miner worked his piece of
ground (called a claim) he had absolute rights over the land and all the
gold he uncovered.” It was also generally stipulated that the group would
help enforce each other’s claims,* that tools left in a hole indicated a
claim had not been abandoned,” and that miners could not work more
than one piece of ground.®

The informal rules and social norms that emerged in the mining
camps generated some undeniable successes: they allowed prospectors to
extract over twelve million ounces of gold between 1848 and 1853—a
phenomenal amount of metal. Miners also produced a number of first-
hand accounts—especially during the early years of the camps—
indicating that California communities contained an acceptable amount
of order during the Gold Rush.”” One miner wrote home, “I think here is
less of what is ordinarily called stealing here than any place I was ever
in....”" Armed with this evidence, legal scholars persistently cite the
frontier mining camps as a powerful example that society does not de-
scend into chaos in absence of state-backed rights. Effective property
rules, they argue, will emerge to place “the strong and the weak upon a
footing of equality.””

2. The Problem of Violence

The difficulty for scholars of social norms is that their analysis of the
California mining districts does not fully consider the significant costs of
the informal property system. Specifically, they disregard the central role
of interpersonal violence in shaping the culture of the gold districts. Con-
trary to the conclusions of the legal literature, the primary sources from
the era—the miners’ personal letters and contemporary newspaper
reports—demonstrate that danger saturated the everyday lives of
Californians. Moreover, recently compiled statistical evidence confirms

64. “In the [irst ycars ol the gold rush, 1849-50, claims were very small, gencrally no morc than
20Npy 20Njnd often as small as 10Npy 10Nj McDowell, Spontaneous Order, supra note 49, at 778; see
also Zerbe & Anderson, supra note 49, at 123-31 (discussing claim sizc).

65. Umbeck, supra note 49, at 50. If a miner did not meet the work requirements his claim was
“jumpable” by other miners. See McDowcll, Spontaneous Order, supra notc 49, at 772 (“Claim jump-
ing was not antisocial in itself and did not carry a stigma; it was the normal way to acquire a claim: One
ol the main purposcs of the local mining codes was Lo specify when a claim became ‘jumpable.’”).

66. See HOLLIDAY, CALIFORNIA GOLD RUSH, supra note 50, at 317; Zerbe & Anderson, supra
notc 49, at 123 (“There was, among mincrs, a willingness to participate in punishing delcctors.”).

67. Clay & Wright, supra note 49, at 160 (calling the tools-left-in-the-hole rule the “most funda-
mental” norm of the minges).

68. Zerbe & Anderson, supra note 49, at 132-33.

69. See JOHN BOESSENECKER, GOLD DUST AND GUNSMOKE: TALES OF GOLD RUSH OUTLAWS,
GUNFIGHTERS, LAWMEN, AND VIGILANTES 8-9 (1999) (stating that crimes were rare in the early
months of the Gold Rush); Umbeck, supra note 49, at 50 (“Most of the miners carried guns, yet the
reports of violence during the early period are remarkably scarce.”).

70. ISRAEL SHIPMAN PELTON LORD, A DOCTOR’S GOLD RUSH JOURNEY TO CALIFORNIA 198
(Necia Dixon Liles ed., 1995).

71. Zerbe & Anderson, supra note 49, at 115.
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that the gold fields were never fonts of order and secure property rights.
The failure to grapple with these sources has allowed legal scholars to
misjudge the lessons of the Gold Rush and underestimate the hazards of
frontier mining areas. Academic hunches about the virtue of private or-
dering have been pounded into dogma, while warnings about the dangers
of privately enforced property systems remain ignored.

Perhaps no source better captures the mayhem of the mining camps
than the letters and diaries penned by the miners, merchants, and travel-
ers who visited California during the Gold Rush years. After bunking
down in the gold camps during 1849, Hugo Reid summarized the dangers
to life and property that awaited the miners. “Don’t go the mines on any
account,” he wrote, “[t]he mines are, moreover, loaded to the muzzle
with vagabonds from every quarter of the globe, scoundrels from no-
where, rascals from Oregon, pickpockets from New York, . . . interlopers
from Lima and Chile, Mexican thieves, . . . and assassins manufactured in
Hell . ...”” Although Reid’s observations may seem embellished, other
miners confirm that bloodshed haunted Gold Rush communities—places
with names like Hangtown, Garrote, Robbers Roost, Helltown, Dead
Shot Flat, and Murders’ Bar.” Jacob Engle, for example, explained that
robbery and murder had become “quite common” in mines of northern
California.”” Frank Marryat, a popular British author, wrote that shoot-
ings were “very common, and dueling in particular became quite the
rage.”” Other first-hand accounts recorded incidents of armed robbery,’
floggings,” hangings,” violent threats,” bodily mutilations,* and random

72. Letter from Hugo Reid to Abel Stearns (Apr. 22, 1849), in SUSANNA BRYANT DAKIN, A
SCOTCH PAISANO IN OLD LOS ANGELES: HUGO REID’S LIFE IN CALIFORNIA, 1832-1852 DERIVED
FroM His CORRESPONDENCE 164 (1939).

73. BOESSENECKER, supra notc 69, at 10 (listing somc ol the more mimetic names of gold rush
communities); DAVID T. COURTWRIGHT,VIOLENT LAND: SINGLE MEN AND SOCIAL DISORDER FROM
THE FRONTIER TO THE INNER CITY 74-75 (1996) (samc).

74.  ROHRBOUGH, supra note 56, at 218.

75. FRANK MARRYAT, MOUNTAINS AND MOLEHILLS OR RECOLLECTIONS OF A BURNT
JOURNAL 354 (1855); see also Affrays with Fire-Arms, DAILY ALTA CAL., Nov. 26, 1851 (lamenting
the popularity of ducling among mincers).

76. See, e.g., ROHRBOUGH, supra note 56, at 218; see also BOESSENECKER, supra note 69, at 24—
25, 47 (discussing infamous robberics in the gold mining districts and then the unjust removal of miner
from a claim at gunpoint); BRANDS, supra note 52, at 325 (“Robberies and other violent crimes were
cpidemic in the mining districts, where men carricd [ortunes . . . on their persons . . ..”); More High-
way Robbery, DAILY ALTA CAL., July 29, 1851.

77. See, e.g., LOUISE AMELIA KNAPP SMITH CLAPPE, THE SHIRLEY LETTERS FROM THE
CALIFORNIA MINES, 1851-1852, at 137-38 (Marlene Smith-Baranzini ed., 2001) (describing in vivid
terms the whipping ol two mincers); see also JAY MONAGHAN, AUSTRALIANS AND THE GOLD RUSH:
CALIFORNIA AND DOWN UNDER, 1849-1854 81 (1966) (reporting incident of flogging and hanging ot
three miners).

78.  WILLIAM DOWNIE, HUNTING FOR GOLD: REMINISCENCES OF PERSONAL EXPERIENCE AND
RESEARCH IN THE EARLY DAYS OF THE PACIFIC COAST FROM ALASKA TO PANAMA 147-53 (1893)
(detailing the notorious and seemingly unjust hanging of a Mexican woman in Downieville, California
in the summer of 1851).

79. Threats against black and foreign miners were common. See, e.g., Chan, supra note 59, at 68—
79. Threats could popup anywhere, however. See HOLLIDAY, CALIFORNIA GOLD RUSH, supra note 50,
at 438 (explaining how boatmen monopolized trade routes along rivers of central California with fear
and intimidation).
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shootings in the streets.* Even San Francisco, the one city with a sus-
tained police presence, hummed with danger. Writing in his diary,
William Swain noted that “[r]Jows, fights and robberies are the order of
the day, and the night too,” and that “sin and depravity” filled the
streets.*

Newspaper stories verify that violence surged through the mining
districts. The Mountain-Democrat reported that goldseekers—who had
no state-backed enforcers to protect their rights—were being “robbed
and murdered with impunity.”® In Sacramento, vigilantes gunned down
the mayor in the street.** Other newspapermen memorialized widespread
slaughter,*” daylight robberies,* and senseless brawling.®” Death, even vi-
olent death, became so commonplace in the gold fields during the 1850s
that it no longer merited front page coverage.® Put together, the first-
hand accounts from the mining camps piece together a coherent mosaic;
in absence of the state, prospectors in California readily and willingly
imposed exceptional amounts of violence and cruelty upon one another.

Recent work by a group of quantitative historians further buttresses
the miners’ recollections about of the prominent role of physical aggres-
sion in the gold fields. Since the 1960s, a cadre of scholars—Iled by Clare
McKanna, Roger McGrath, Eric Monkkonen, and John Boessenecker—
has systematically attempted to reconstruct the amount of violence in the
American West. As part of their larger project, these scholars of the
West have tried to catalogue every murder that occurred in California
during the Gold Rush by combing through court records, newspapers,
coroner’s inquests, diaries, and recorded oral histories.* The statistics
they have gathered support, in full, the view that the informal systems of

80. See RAMON GIL NAVARRO, THE GOLD RUSH DIARY OF RAMON GIL NAVARRO 82 (Maria
del Carmen Ferreyra & David S. Reher cds. & trans., 2000); see also MONAGHAN, supra notc 77, at 82
(discussing punishments for thieves).

81. See BOESSENECKER, stipra nolc 69, al 252-54.

82. HOLLIDAY, CALIFORNIA GOLD RUSH, supra note 50, at 412.

83. Chinaman Killed, DAILY ALTA CAL., Mar. 23, 1857, at 2.

84. See Tremendous Excitement!!, SACRAMENTO TRANSCRIPT, Aug. 15, 1850, at 2.

85. Terrible Retribution! One Hundred and Eighty Indians Slaughtered!!, DAILY ALTA CAL.,
May 4, 1852, at 2; see also Kevin Starr, Rooted in Barbarous Soil: An Introduction to Gold Rush Socie-
ty and Culture, in ROOTED IN BARBAROUS SOIL: PEOPLE, CULTURE, AND COMMUNITY IN GOLD
RUSH CALIFORNIA, supra note 59, at 7 (describing “the horror of the genocide leveled against Native
Amcricans in the gold-rush™).

86. See, e.g., Daring Burglary, DAILY ALTA CAL., Aug. 3, 1851, at 2 (discussing a robbery); Dar-
ing Highway Robbery, DAILY ALTA CAL., Fcb. 15, 1851, at 2 (samc); Sacramento Intelligence, DAILY
ALTA CAL., July 22, 1851, at 2 (same); see also HOLLIDAY, CALIFORNIA GOLD RUSH, supra note 50, at
401.

87. See, e.g., A Terrible Affair, DAILY ALTA CAL., Jan. 31, 1852, at 2; Chile vs. France, DAILY
ALTA CAL., Aug. 13,1851, al 2; Recorder’s Court, DAILY ALTA CAL., Nov. 4, 1851, al 2.

88. JOANN LEVY, THEY SAW THE ELEPHANT: WOMEN IN THE CALIFORNIA GOLD RUSH 72
(1992).

89. See Randolph Roth et al., Homicide Rates in the Old West, 42 W. HIST. Q. 173, 173 (2011).
Scholars frecly admit that they cannot unearth every killing that occurred in the mining districts. They
can, however, “create useful minimum counts of the number of willful, non-negligent assaults that
ended in death.” Id.
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Mother Lode country failed to establish order and protect the miners
from harm.

Mining communities, for example, suffered from startlingly high
rates of homicide.” The rate of killing simply dwarfs anything witnessed
in contemporary America. To put the death toll in context, it may help to
know that in 1985, at the height of the crack epidemic, Detroit suffered
nearly fifty-eight murders per 100,000 residents” —this is the standard
measurement of intentional deaths employed by criminologists and epi-
demiologists.”” In comparison, in the period between July 1850 and Octo-
ber 1851, Los Angeles County, California, experienced nearly 414 mur-
ders per 100,000 persons.” The urban core of Los Angeles was even
more violent. Between September 1850 and September 1851 the city and
its suburbs produced a titanic death rate of 1240 killings per 100,000.** As
John Boessenecker notes, “[t]his is by far the highest known homicide
rate ever reported in the United States.”” Around the state, many other
places contained similar levels of deadly fighting. During the gold rush
years, the murder rate per 100,000 hit 81 in Nevada County,” 117 in San
Diego County,” 333 in Monterey County,” and 216 in Tuolumne Coun-

90. COURTWRIGHT, supra notc 73, at 81.

91. This figure was nearly three times the rate of New York City, then considered an extremely
dangerous place 1o live. See Isabel Wilkerson, Urban Homicide Rates in U.S. Up Sharply in 1986, N.Y.
TIMES, Jan. 15, 1987, at Al4. In 2011, New Orleans was the “murder capitol” of the United States. It
had a murder rate of 57.6 per 100,000 pcople. Allen Powell 11, Homicides Down Nationally, But Not in
N.O., NEwW ORLEANS ADVOC., Oct. 30, 2012, at Al. Baltimore, Newark, St. Louis, Oakland, and
Dectroit also rccorded over twenty-five murders per 100,000 in 2009. U.S. CENSUS BUREAU, Table
309— Crime Rates by Type— Selected Large Cities: 2009, in STATISTICAL ABSTRACT OF THE UNITED
STATES: 2012 198, available at hitp://www.ccnsus.gov/compendia/statab/2012/tables/12s0309.pdl. On
the other end of the spectrum a place like Des Moines, Iowa has roughly three murders occur for eve-
ry 100,000 people living the city. Crime in the United States by Metropolitan Statistical Area, 2010, FED.
BUREAU OF INVESTIGATION, http://www.tbi.gov/about-us/cjis/ucr/crime-in-the-u.s/2010/crime-in-the-
u.s.-2010/
tables/table-6. The large urban centers of the industrial Midwest generally record around fifteen mur-
ders per 100,000 residents. U.S. Census Burcau, supra, at 198.

92. At base, the rate is simply the proportion of a locality’s population murdered in a given year.
However, since the proportions are typically very small, rescarchers multiply the number by 100,000 to
make it easier to comprehend. The example of Des Moines, lowa illuminates the issue. Scholars obtain
the murder rate in Des Moines by dividing the number of homicides in the municipality (6 in 2010), by
the city’s population (202,564 in 2010). See Crime in the United States By Metropolitan Statistical Area,
2010, supra note 91. This calculation shows that .00002962 pcreent (6/202,564) of the population was
murdered. Multiplying this number by 100,000 generates the standard measurement used in the litera-
ture. See, e.g., Computational Formulas, CRIMINAL JUSTICE PROFILES — 2012, OFFICE OF THE ATT’Y
GEN., STATE OF CAL. DEP'T OF JUSTICE, available at https://oag.ca.gov/sites/all/files/agweb/pdfs/cjsc/
prof10/lormulas.pd[?.

93. BOESSENECKER, supra note 69, at 323.

94. Id. The city and the suburbs had a population of nearly 2500 and witnessed 31 homicides. Id.

95. Id.

96. Between 1851 and 1856 there werc nincty-cight killings—sixtcen per year out of a population
of around 20,000. Id. at 323-24.

97.  McGrath, supra note 50, at 135 (citing unpublished work of Clare McKanna on San Diego
county from 1871 to 1875).; see also Clare V. McKanna, Jr., Enclaves of Violence in Nineteenth-Century
California, 73 PAC. HIST. REV. 391, 400 (2004).

98. From February 1855 to February 1858 there were 40 homicides. The county had a population
of roughly 4000. BOESSENECKER, supra note 69, at 324.
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ty.” The message carved into the data is clear: modern residents of even
the most bloodsoaked inner-city neighborhood are far less likely to die of
violence than the young fortune hunters who settled the gold fields of
California.'" Of course, violent men did not haunt every small settlement
within the state. Blood did not spill everywhere."" Many gold camps
surely experienced little violence and fewer intentional deaths.'” But the
central, undeniable conclusion is that the western mining frontier was an
exceptionally vicious and volatile place. The gold fields, contrary to the
claims of legal scholars, do not represent the unvarnished triumph of
property schemes based on private ordering. Scholars who champion
self-organization over governmental regulation must take into account
the severe costs of interpersonal violence when evaluating systems that
lack central government enforcers. The alarming number of murders, as-
saults, and other violent crimes must be weighed.

3. Fighting Over Property Rights

Those who support private ordering may have one last garrison to
defend the Gold Rush. Conceivably, the crime statistics capture not a
generalized failure of informal property regimes, but rather the propensi-
ty of miners to engage in drunken barroom brawls."” Indeed, some ob-
servers insist that, outside of the taprooms and gambling houses, order
largely prevailed and property rights remained secure.' Although this
view of the mining camps may accord with the standard Hollywood por-

99. Id. (“[A]t Icast 28 homicides took place in Toulume County in the [iftcen-month period be-
tween May 1850 through July 1851. This is an annual rate of 21.6 murders; the county’s population was
about 10,000, resulting in an annual ratc of 216.”). Clarc McKanna [ound a lower, but still alarming
rate of 129 for the entire decade of the 1850s. McKanna, supra note 97, at 400.

100. Skeptics may protest that qualitative historians have gencrated their findings by cherry-
picking data from only the most violent enclaves within California. But this argument falters under the
wcight ol cvidence. Prolcssors McKanna, Monkkonen, and Mullen compiled data [rom nine populous
counties over a fifteen-year period (1850-1865), revealing a combined adult homicide rate of 65.45 per
100,000 people. See Roth ct al., supra note 89, at 183. This number is over ten times greater than San
Francisco’s homicide rate in 2011. See Demian Bulwa, Through Hard Times, S.F. Killings at Historic
Lows, S.F. GATE, Jan. 5, 2012, hup://www.slgatc.com/crime/article/Through-hard-times-S-F-killings-
at-historic-lows-2441692.php. The murder rate in 2011 was approximately 6.2. In the last ten years, the
murder rate in San Francisco has never topped thirteen per 100,000. Id. Morcover, critics cannot argue
that the mid-nineteenth century was simply a more muscular and violent age. Vermont, which had a
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See BOESSENECKER, supra
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