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THE ABSENCE OF JUSTICE: PRIVATE MILITARY
CONTRACTORS, SEXUAL ASSAULT, AND THE U.S.
GOVERNMENT’S POLICY OF INDIFFERENCE

ANGELA SNELL*

As the United States remains in Iraq and Afghanistan, stories of
abuse by private military contractors (PMCs) have flooded the news.
This Note focuses on an area of PMC crime that has garnered less
public attention and censure: sexual crimes against civilians in non-
war zones. Emphasizing the lack of legal recourse for victims of sex-
ual crime by PMCs and the systematic failure of the United States to
punish sexual crime perpetrated by its own PMCs, the author argues
that the United States should be held liable for the sexual crimes that
its contractors commit, including those that occur outside of war
zones.

This Note first explains the exponential growth in the United
States’ use of PMCs and highlights that governmental supervision of
PMCs has not kept pace with the number of contractors that the Unit-
ed States employs. Noting that PMCs generally employ former mem-
bers of the military, the author traces a culture of violence against
women back to attitudes learned in the U.S. military, and then shows
that PMCs are even more likely to be involved in crimes of sexual vi-
olence than U.S. soldiers.

The Note details and analyzes the possibility of responding to
PMC sexual violence against civilians outside of war zones under
U.S. military law, U.S. criminal law, criminal law where the crime oc-
curs, International Human Rights Law, International Criminal Law,
and the U.S. Alien Tort Statute (ATS). The author determines that
these methods, as they stand now, are inadequate because of prob-
lems of limited jurisdiction, U.S. reluctance to prosecute contractors
and willingness to protect U.S. nationals from prosecution abroad,
requirements that violence be widespread or systematic before trigger-
ing international prosecution, and the absence of state liability for the
actions of private individuals, unless the state condones the activities.
The author calls for a three-fold solution: first, victims should file
complaints against the United States in international courts, under the
theory that the United States is liable for its contractors’ acts, because

* J.D. Candidate, 2011, University of Illinois College of Law. Thank you to the University of
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special thanks to Jaclyn for her invaluable love and support.
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it has condoned them by failing to punish them and even actively dis-
couraging their prosecution; second, victims should sue individual
perpetrators in the United States under the ATS, both to compensate
victims and to deter contractors from future violence; third, and final-
ly, the United States must act to close the jurisdictional gap that allows
PMCs to escape prosecution by signing and supporting international
treaties, developing its own stricter system of criminal liability for
PMCs, and using contract mechanisms to enforce standards of con-
duct for PMCs.

I. INTRODUCTION

Many know about the controversial stories of abuses committed by
private military contractors in Iraq following the U.S. invasion in 2003.
Images of hooded prisoners stacked upon each other, naked, and within
the confines of a prison ostensibly controlled by the U.S. military, flashed
across television screens throughout the world.! A few years later, stories
emerged of a violent rampage by contractor employees in a bustling in-
tersection known as Nisour Square in Iraq, resulting in the deaths of se-
venteen Iraqi civilians.> The legal conclusions of these crimes have also
been well recorded. Ex-employees of the private security firm formerly
known as Blackwater were recently spared prosecution for the killing of
those seventeen civilians in 2007.> Similarly, former employees of private
security firms CACI and Titan were spared prosecution for their in-
volvement in the detainee abuse at Abu Ghraib prison.*

Perhaps less well known, or at least faded from memory, are ac-
counts of contractor participation in sexual abuse and human trafficking
in other parts of the world. In 1999, employees of DynCorp, a private
military contractor (PMC) firm based in the United States, were accused
of buying and keeping women and girls as young as twelve years old in
sexual slavery in Bosnia.> More shocking than the acts themselves is that
none of those involved have ever been held accountable within a court of
law.® The United States subsequently awarded DynCorp a new contract
worth nearly $250 million to provide training to the developing Iraqi po-

1. See Rebecca Leung, Abuse of Iraqi POWs by Gls Probed, CBS NEWS.COM (Apr. 28, 2004),
http://www.cbsnews.com/stories/2004/04/27/6011/main614063.shtml.

2. Charlie Savage, Charges Voided for Contractors in Iraq Killings, N.Y. TIMES, Jan. 1, 2010, at
Al.

3. Id

4. Atif Rehman, Note, The Court of Last Resort: Seeking Redress for Victims of Abu-Ghraib
Torture Through the Alien Tort Claims Act, 16 IND. INT'L & COMP. L. REV. 493, 497-99 (2006); Sey-
mour M. Hersh, Torture at Abu Ghraib, NEW YORKER, May 10, 2004, at 42, 45-46 (discussing abuse
by Titan and CACI).

5. Robert Capps, Outside the Law, SALON (June 26, 2002, 7:00 PM), http://www.salon.com/
news/feature/2002/06/26/bosnia.

6. Id.
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lice force, even though the company’s immediate reaction to reports of
the crimes was to fire the whistle-blowers.”

At the time of the Bosnia incident, the means available for holding
PMCs accountable for crimes committed abroad were either nonexistent
or completely inadequate to the task of bringing to justice private actors
acting on behalf of the U.S. government abroad.® Liability depended on
a variety of factors, including the laws of the country where the crime
took place and the possible existence of an agreement between U.S. mili-
tary officials and the government of the host country.” If committed to-
day, these crimes could face sanction only if committed within the con-
text of war.

Media depictions of detainee mistreatment and academic analysis of
PMC abuse of civilians in Iraq and Afghanistan have spurred the crea-
tion of legislation directed at prosecuting PMCs for crimes committed in
war zones."” Although these newly created laws suffer from problems of
prosecution, these laws at least offer some hope for victims of crimes
perpetrated by PMCs. Indeed, they are far better than the complete ab-
sence of liability for PMC crimes that remains the status quo in noncon-
flict zones. This Note suggests that emphasis should also be placed on
the right to justice for civilian victims" of sex crimes committed by PMCs
in non-conflict zones."

An important and unexplored connection between PMC staff and
the U.S. military suggests liability for these crimes should extend beyond
the individual perpetrator to the U.S. government itself. Throughout his-
tory, women have been treated as spoils of war; wherever there has been
military occupation, incidents of rape and sexual assault have been pre-

7. P.W. Singer, War, Profits, and the Vacuum of Law: Privatized Military Firms and Interna-
tional Law, 42 COLUM. J. TRANSNAT'L L. 521, 525, 538 (2004); David Isenberg, There’s No Business
Like Security Business, ASIA TIMES ONLINE (Apr. 30, 2003), http:/www.atimes.com/atimes/Middle_
East/ED30AkO03.html.

8. See Robert Capps, Crime Without Punishment, SALON (June 27, 2002, 6:03 PM),
www.salon.com/news/feature/2002/06/27/military.

9. Id.

10. See, e.g., Richard Henry Seamon, U.S. Torture as a Tort, 37 RUTGERS L.J. 715, 720 (2006);
Heather Carney, Note, Prosecuting the Lawless: Human Rights Abuses and Private Military Firms, 74
GEO. WASH. L. REV. 317,323 (2006); Rehman, supra note 4, at 494.

11. This Note uses the label “victim” despite the ongoing debate on whether that word or “sur-
vivor” is more appropriate in discussing women impacted by sexual violence. The concern is that the
term “victim” connotes powerlessness and vulnerability and perpetuates the subjugated status of
women. Alternatively, use of the term “survivor” may imply that those who could not escape violence
either consented to the abuse or were too weak to escape. This Note does not intend to perpetuate
any of these myths and uses the terms interchangeably. See Bonita C. Meyersfeld, Reconceptualizing
Domestic Violence in International Law, 67 ALB. L. REV. 371,379-80 (2003).

12. See U.S. DEP'T OF DEF., OFFICE OF THE INSPECTOR GEN., CASE NoO. H03L88433128,
ASSESSMENT OF DOD EFFORTS TO COMBAT TRAFFICKING IN PERSONS: PHASE II — BOSNIA-
HERZEGOVINA AND K0Sovo 8 (2003), http://www.dodig.mil/fo/foia/HT-Phase_IL.pdf (discussing the
need for justice for civilian victims of sexual crimes committed by contractors in post-conflict Bosnia
and Herzegovina). Some of the assertions in this Note can be applied to a broader array of criminal
activity in which PMCs engage around the globe. This Note emphasizes the particular problem of
crimes committed within nonconflict zones to highlight the U.S. government’s ineffectiveness in han-
dling problems of violence against women.
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valent.”® Participation by U.S. military personnel in the sexual exploita-
tion of female civilians through prostitution and rape has been well doc-
umented.” This legacy is now at risk of frightful expansion as govern-
ment contractors, paid for by U.S. tax dollars, commit sex crimes with
impunity throughout the world."”

The boards, corporate officers, and rank and file of PMC firms are
composed of former military personnel who are lured by compensation
greatly exceeding that of U.S. soldiers.”® During their time in the U.S.
military, these individuals learned to view women as the enemy “other,”
to be conquered and subdued.” This Note will show that sex-based
crimes committed by PMCs are thus attributable to lessons learned in the
U.S. military regarding women. Stationed throughout the world, PMCs
now operate, in effect, with legal immunity while the U.S. government
sits idly by.

This Note contributes to the vibrant discussion surrounding PMC is-
sues by exploring two significant but unconsidered aspects of the prob-
lem. First, it calls attention to the jurisdictional gap that remains with re-
spect to crimes committed by PMCs in nonconflict zones. Second, it
draws attention to the particular problem of sexual violence against
women that goes unchecked because of the jurisdictional gap. Thus, this
Note argues that the U.S. government should be held responsible for
these abuses based on its systematic failure to address the problem of
PMC sexual violence against women.

Part II of this Note provides background on the increasing use of
PMC:s by the U.S. government and draws attention to the particular rela-
tionship between PMCs and sexual assault of residents of countries
where they are stationed. It argues that such behavior may have been
learned during prior service in the U.S. armed forces. Part III analyzes
current methods of accountability for abuses committed abroad, provid-
ing a brief catalogue of law applicable to PMCs in order to highlight the
U.S. government’s repeated failure to remedy crimes committed by
PMCs against women, particularly those outside of war zones. It also as-

13.  Amy E. Ray, The Shame of It: Gender-Based Terrorism in the Former Yugoslavia and the
Failure of International Human Rights Law to Comprehend the Injuries, 46 AM. U. L. REV. 793, 796-98
(1997); Nissa Thompson, Does the International Violence Against Women Act Respond to Lessons
from the Irag War?,23 BERKELEY J. GENDER L. & JUST. 1, 5 (2008).

14. See Thompson, supra note 13, at 5; see also Donna M. Hughes et al., Modern-Day Comfort
Women: The U.S. Military, Transnational Crime, and the Trafficking of Women, 13 VIOLENCE
AGAINST WOMEN 901, 903-04 (2007) (reporting sexual crimes by U.S. military personnel over the six
decades of U.S. presence in Korea).

15.  Seeinfra Part I1.C.

16. See Chia Lehnardt, Private Military Companies and State Responsibility, in FROM
MERCENARIES TO MARKET: THE RISE AND REGULATION OF PRIVATE MILITARY COMPANIES 139,
140 (Simon Chesterman & Chia Lehnardt eds., 2007); Martha Minow, Outsourcing Power: Privatizing
Military Efforts and the Risks to Accountability, Professionalism, and Democracy, in GOVERNMENT BY
CONTRACT: OUTSOURCING AND AMERICAN DEMOCRACY 110, 113 (Jody Freeman & Martha Minow
eds., 2009); see also KEN SILVERSTEIN, PRIVATE WARRIORS 143-45 (2000).

17.  See infra Part I1.B.
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serts that discrete incidents of sexual assault by PMCs are violations of
international law and that the United States’ failure to prevent or prose-
cute these crimes gives rise to liability under international human rights
law (IHRL). Part IV makes specific recommendations to remedy the
liability gap. Part V concludes.

II. BACKGROUND

Part II briefly recounts the dramatic growth of private military ser-
vice companies out of the demise of the public army and subsequent
problems in oversight by the U.S. government. It then describes the
problem of sexual assault by U.S. military personnel, both within the
ranks and on external populations. Finally, it details the relationship be-
tween PMC sexual violence and time served in the military.

A. The Emergence of Private Military Companies in U.S. Military
Operations

Private actors on the battlefield are not a new phenomenon. In the
year 329 BC, Alexander the Great employed 50,000 mercenaries in his
sweep across Persia.”® Early in U.S. history, contractors provided military
support on the fields of the Revolutionary War, providing aid to George
Washington’s army.” More recently in U.S. history, private military con-
tractors participated in the Iran-Contra operation.® Elsewhere, and
more controversially, private soldiers battled on behalf of white-ruled
Rhodesia in the 1970s.” Throughout the world, contractors have
worked to topple more than one government.> Despite this history, the
presence of private actors in military operations has become less contro-
versial over time; rather than being labeled as mercenaries, these actors
are now highly paid PMCs? of large and sometimes publicly traded glob-
al corporations.

The number of PMCs working under U.S. government contracts has
exploded since the end of the Cold War, as the government has sought to
reduce the size of the military budget.* For example, between 1985 and

18. SILVERSTEIN, supra note 16, at 145; Carney, supra note 10, at 321.

19. K. Elizabeth Waits, Note, Avoiding the “Legal Bermuda Triangle”: The Military Extraterri-
torial Jurisdiction Act’s Unprecedented Expansion of U.S. Criminal Jurisdiction Over Foreign Nation-
als, 23 ARIZ.J. INT’L & COMP. L. 493, 497-98 (2006).

20. SILVERSTEIN, supra note 16, at 149-50.

21. Id.at147.

22. Id. at 146-50.

23. There is some discussion on the proper terminology to be used when discussing private con-
tractors who provide services to the military, depending on the type of services supplied. See, e.g.,
DEBORAH D. AVANT, THE MARKET FOR FORCE: THE CONSEQUENCES OF PRIVATIZING SECURITY
22-26 (2005); CHRISTOPHER KINSEY, CORPORATE SOLDIERS AND INTERNATIONAL SECURITY: THE
RISE OF PRIVATE MILITARY COMPANIES 8-33 (2006). This Note employs the term “PMC” so as to
encompass the full range of individuals and companies that should be targeted for reform.

24. Minow, supra note 16, at 113.
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1999, the Army’s troop levels fell from 800,000 to 480,000.> As the size
of U.S. military forces decreased, private security companies’ profits
soared as the government replaced work previously done by military per-
sonnel with private contractors.” Between 2000 and 2005, spending by
the Department of Defense (DOD) on contractor services rose by 102%,
from $133.5 billion to $270 billion.” In the theater of war, the ratio of
private contractors to troops has increased dramatically. In the first Gulf
War under President George H.W. Bush, the ratio was one to one hun-
dred.® In the ongoing Iraq War, the ratio is one to ten.”

The dramatic growth in the use of contractors is attributable to the
desire of Presidents Bill Clinton and George W. Bush to downsize the
military.* During their tenure, Congress restricted the number of gov-
ernment employees that could be maintained but did not place similar
limits on the number of private contractors.” President Bush in particu-
lar made an effort to outsource government functions to private compa-
nies.” His administration sought to reform the Pentagon into an entity
concerned only with core defense activities by outsourcing management,
technology, and business activities to the private sector.”

PMCs are perhaps best known for their security work in Iraq and
Afghanistan, but they do more for the U.S. government than provide se-
curity. They also provide transportation, laundry, and food services; en-
gage in policy development; manage weapons systems; and even super-
vise military personnel.* Not only do PMCs do everything, but they are
also located everywhere. For example, the U.S.-based firm Brown &
Root began providing logistical support services in Somalia in 1992 and
has since provided such services in Rwanda, Haiti, Kuwait, Bosnia, Ko-
sovo, Afghanistan, and Iraq.* According to Peter W. Singer,* an expert
on PMC issues and a senior fellow at the Brookings Institution, PMCs
are located in fifty countries across the globe.”

25. SILVERSTEIN, supra note 16, at 144.

26. Minow, supra note 16, at 113.

27. MINORITY STAFF OF H. COMM. ON GOV’'T REFORM SPECIAL INVESTIGATIONS Div.,
DOLLARS, NOT SENSE: GOVERNMENT CONTRACTING UNDER THE BUSH ADMINISTRATION 5 (Comm.
Print 2006) [hereinafter DOLLARS, NOT SENSE].

28. Laura A. Dickinson, Government for Hire: Privatizing Foreign Affairs and the Problem of
Accountability Under International Law, 47 WM. & MARY L. REV. 135, 149 (2005).

29. Id.

30. Minow, supra note 16, at 111.

31. Id.

32. Id.

33, Id. at 111-12; see also PAUL R. VERKUIL, OUTSOURCING SOVEREIGNTY: WHY
PRIVATIZATION OF GOVERNMENT FUNCTION THREATENS DEMOCRACY AND WHAT WE CAN DO
ABOUT IT 29-30 (2007).

34. See Minow, supra note 16, at 112, 115.

35. P.W.SINGER, CORPORATE WARRIORS: THE RISE OF THE PRIVATIZED MILITARY INDUSTRY
142-48 (2008).

36. Biography of Peter W. Singer, BROOKINGS, http://www.brookings.edu/experts/singerp.aspx
(last visited Mar. 5, 2011).

37. Singer, supra note 7, at 522.
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Unfortunately, adequate supervision and management of these con-
tracts has not kept pace with the exponential growth in the use of con-
tractors, resulting in cost overruns and fraud.* A 2003 U.S. General Ac-
counting Office report found a significant lack of oversight by hiring
agencies over PMCs.* Until 2003, no government agency was responsi-
ble for keeping track of the numbers of PMCs working in Iraq.* An in-
vestigation by the Minority Staff of the House of Representatives Com-
mittee on Government Reform reported that one contractor,
Halliburton, billed the federal government $1.4 billion in “questioned
and unsupported charges.”" The DOD Inspector General noted that
government officials who had entered into contracts with private compa-
nies, such as Halliburton, failed to institute sufficient surveillance plans
on eighty-seven percent of contracts reviewed and failed to document
contractor performance in forty-three percent of contracts reviewed.” In
part because of this failure of oversight, corruption grew in the period
during which federal procurement of private contractors surged.®
Caught up in the rush to profit from government privatization of military
services were a Republican congressman and two top federal procure-
ment officers, all convicted of corruption-related offenses.*

Financial misconduct has not been the only consequence of the lack
of PMC oversight. A stark example of the failure of contractor oversight
was the abuse of detainees at Abu Ghraib prison.* Although an Army
unit was responsible for operation of the prison, a shortage of interroga-

38. Minow, supra note 16, at 114.

39. US. GOV'T ACCOUNTABILITY OFFICE, GAO-03-695, MILITARY OPERATIONS:
CONTRACTORS PROVIDE VITAL SERVICES TO DEPLOYED FORCES BUT ARE NOT ADEQUATELY
ADDRESSED IN DOD PLANS 20 (2003).

40. Lehnardt, supra note 16, at 141. There is some indication that oversight over contractors is
improving in Iraq. See, e.g., David Isenberg, Contractor Oversight Is Improving, UPL.COM (Aug. 29,
2008, 6:47 PM), http://www.upi.com/Top_News/Special/2008/08/29/Contractor-oversight-is-Improving/
UPI-17311220050031/. Additionally, the Government Accountability Office found that the DOD and
the U.S. Department of State have taken steps to increase contractor oversight. U.S. Gov'T
ACCOUNTABILITY OFFICE, GAO-08-966, REBUILDING IRAQ: DOD AND STATE DEPARTMENT HAVE
IMPROVED OVERSIGHT AND COORDINATION OF PRIVATE SECURITY CONTRACTORS IN IRAQ, BUT
FURTHER ACTIONS ARE NEEDED TO SUSTAIN IMPROVEMENTS 4-6 (2008). But see Press Release,
Human Rights First, Private Security Contractor Oversight and Accountability Concerns, Iraqi Refu-
gee Needs Will Persist Past President’s Remarks (Aug. 31, 2010), available at http://www.human
rightsfirst.org/media/usls/2010/alert/648/index.htm.

41. DOLLARS, NOT SENSE, supra note 27, at 43. Halliburton is a Houston-based oil services
company that was once run by former Vice President Dick Cheney. Minow, supra note 16, at 115.
The manner in which Halliburton received its contracts is controversial. The use of “no bid” contracts,
such as those awarded to Halliburton, grew by 110% from 2000 to 2005 (from $46.6 billion to $97.8
billion). See DOLLARS, NOT SENSE, supra note 27, at 8-9. These types of contracts are awarded with-
out any competition whatsoever. Id. at 9.

42. Minow, supra note 16, at 115. Moreover, government oversight over PMC firms is often con-
tracted out to other private companies, resulting in contractors supervising contractors. See id. at 118.

43. DOLLARS, NOT SENSE, supra note 27, at 39.

44. Id.

45. See MAJOR GEN. GEORGE R. FAY, ARTICLE 15-6 INVESTIGATION OF THE ABU GHRAIB
DETENTION FACILITY AND 205TH MILITARY INTELLIGENCE BRIGADE 47-48 (2004), http:/fll.findlaw.
com/news.findlaw.com/hdocs/docs/dod/fay82504rpt.pdf.
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tors and translators required the employment of private contractors.* Of
the thirty-seven interrogators working at Abu Ghraib, only ten were U.S.
military personnel.”’ Military investigations of the abuse found poorly
supervised private contractors to be among the causes of the mistreat-
ment of prisoners.*

Mistreatment of prisoners by contractors should not have come as a
surprise, considering the resumes of those hired by PMC firms. Faced
with explosive expenditures by the federal government, PMC firms
needed to hire thousands of employees to fill spots in Iraq, and they
needed to hire them quickly.* In the rush, many firms “recruited former
police officers and soldiers who engaged in human rights violations—
including torture and illicit killings —for regimes such as apartheid South
Africa, Augusto Pinochet’s Chile, and Slobodan Milosevic’s Yugosla-
via.”"

B. A Culture of Misogyny: The U.S. Military’s Problem with Sexual
Violence Against Women

It is axiomatic that war impacts women differently than it does
men,” and evidence suggests women are negatively affected even by the
mere presence of military forces.”> A DOD report on human trafficking
in Bosnia observed traffickers rushing women to the area to meet the
needs of military personnel stationed in the area after the war.® The
troubled connection between U.S. military forces and sexual assault has
not eased, despite military efforts to reduce the incidence of sexual as-
sault of military servicewomen.* Research suggests that military culture

46. Id. at 48; see also Rehman, supra note 4, at 496.

47. Rehman, supra note 4, at 496.

48. FAY, supra note 45, at 50-52.

49. Carney, supra note 10, at 324.

50. Id. at 324-25 (internal quotation marks omitted).

51. Congressional findings for the International Violence Against Women Act included the fol-
lowing: “Displaced, refugee, and stateless women and girls in humanitarian emergencies, conflict set-
tings, and natural disasters face extreme violence and threats because of power inequities, including
being forced to exchange sex for food and humanitarian supplies, and being at increased risk of rape,
sexual exploitation, and abuse.” S. 2279, 110th Cong. § 2(8) (2007); Thompson, supra note 13, at 8-9;
see also Judith Gardam & Michelle Jarvis, Women and Armed Conflict: The International Response to
the Beijing Platform for Action, 32 COLUM. HUM. RTS. L. REV. 1,5 (2000). A caveat: the author recog-
nizes sexual abuse against men as an important issue worthy of discussion but focuses on sexual abuse
against women to bring attention to the particular question of women’s rights and human rights. For
more information on sexual abuse against men within the international law context, see Kelly D.
Askin, Developments in International Criminal Law: Sexual Violence in Decisions and Indictments of
the Yugoslav and Rwandan Tribunals: Current Status, 93 AM.J. INT'L L. 97,99-102 (1999).

52. See U.S. DEP'T OF DEF., supra note 12, at 7-8; Jacqueline Berman, The Left, the Right, and
the Prostitute: The Making of U.S. Antitrafficking in Persons Policy, 14 TUL. J. INT’L & COMP. L. 269,
292 (2006).

53.  See U.S. DEP’T OF DEF., supra note 12, at 8.

54. In 2004, then Secretary of Defense Donald Rumsfeld ordered a review of DOD procedures
regarding the treatment of sexual assault victims in the military. Memorandum from Donald Rums-
feld, Sec’y of Def., on Department of Defense Care for Victims of Sexual Assaults to the Under Sec’y
of Def. (Personnel and Readiness) (Feb. 5, 2004) (on file with author). In response, the Sexual As-
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and views of women and sexuality are to blame for these intractable
problems.” As PMC firms are composed of and controlled by former
military personnel,” data regarding sexual violence and public military
forces can serve as a proxy for the conduct of PMCs.

1. Violence in the Ranks— Soldier on Soldier Rape

In 2003, nearly thirty percent of female veterans from Vietnam
through the first Gulf War surveyed by psychologist Anne Sadler and her
colleagues said they were raped in the military.”” A 1995 study of female
veterans reported that ninety percent had been sexually harassed, which
was defined broadly as anything from being pressured for sex to being
leered at by fellow service members.® Military reports placed the num-
ber of sexual assaults in the military at 2670, but the Pentagon itself esti-
mates that eighty to ninety percent of military sexual assaults are never
reported and that the figure given is probably grossly inaccurate.”

Studies seeking to understand the continued problem of rape of fe-
male soldiers by other soldiers have found military culture to be more
misogynistic than even military critics suspected.” One study by Duke
law professor Madeline Morris noted that norms prevalent in military
culture, such as the glorification of hyper-masculinity, promiscuity, and
the representation of women as sexual targets, strongly correlate to sex-
ual abuse against women.*

sault Prevention and Response Office was established and “now serves as the Department’s single
point of authority for sexual assault policy and provides oversight to ensure that each of the Service’s
programs complies with DOD policy.” Mission & History, U.S. DEP'T OF DEF., SEXUAL ASSAULT
PREVENTION & RESPONSE, http://www.sapr.mil/index.php/about/mission-and-history (last visited Mar.
5,2011). In its 2009 annual report on sexual assault in the military, the DOD showed an increase of
eleven percent in reported assaults from 2008. U.S. DEP’T OF DEF., SEXUAL ASSAULT PREVENTION &
RESPONSE, DEPARTMENT OF DEFENSE FISCAL YEAR 2009 ANNUAL REPORT ON SEXUAL ASSAULT IN
THE MILITARY 3 (2010), http://www.sapr.mil/media/pdf/reports/fy09_annual_report.pdf. The depart-
ment attributed this jump to an increase in reporting, however, and not in the number of assaults. See
id.

55. Anne G. Sadler et al., Factors Associated with Women’s Risk of Rape in the Military Envi-
ronment, 43 AM. J. INDUS. MED. 262, 271-72 (2003).

56. See supra note 16 and accompanying text.

57. Sadler et al., supra note 55, at 262.

58. Maureen Murdoch & Kristin L. Nichol, Women Veterans’ Experiences with Domestic Vi-
olence and with Sexual Harassment While in the Military, 4 ARCHIVES FAM. MED. 411, 411, 415 (1995).

59. U.S. DEP'T OF DEF., SEXUAL ASSAULT PREVENTION & RESPONSE, supra note 54, at 3; Mike
Mount, Reports of Sexual Assault in Military Rise in 2008, CNN.com (Mar. 17, 2009),
http://articles.cnn.com/2009-03-17/politics/military.assaults_1_sexual-assault-reports-detailed-fiscal-
year?_s=PM:POLITICS.

60. See Helen Benedict, Why Soldiers Rape: Culture of Misogyny, Illegal Occupation, Fuel Sexual
Violence in Military, IN THESE TIMES (Aug. 13, 2008), http://www.inthesetimes.com/article/3848. One
study reported that:

A differential between military rape rates and rates of other violent crime . . . exists both in
peace and in war. In peacetime, military rape rates are reduced significantly less from civilian lev-
els than are rates of other violent crime. In wartime, military rape rates are increased far more
above civilian levels than are rates of other violent crime.

Madeline Morris, By Fore of Arms: Rape, War, and Military Culture, 45 DUKE L.J. 651, 673 (1996).

61. Morris, supra note 60, at 706-09.
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Another study showed that rape and other forms of sexual assault
were more likely to occur in environments where female soldiers were
repeatedly harassed and pressured for dates.” The study also found a
strong correlation between the behavior of superior officers and the inci-
dence of rape, observing, “Officers allowing or initiating sexually de-
meaning comments or gestures towards female soldiers was associated
with a three- to four-fold increase in likelihood of rape.”® Lenient
treatment of sexual assault offenders by superior officers remains rou-
tine, reinforcing the perception that female soldiers are a lesser class of
soldier and therefore fair game for sexual abuse.*

Critics assert that negative perceptions about women in the military
are deeply rooted in military culture and are discernable even at the
highest levels of military command, including the federal government it-
self.* For example, the Convention to Eliminate All Forms of Discrimi-
nation Against Women (CEDAW), an international agreement among
nations to address, among other problems, unrelenting violence against
women and girls, has not been ratified by the United States.* One reser-
vation specified by Congress was its unwillingness to accept the proposi-
tion that women should be allowed to participate in direct combat.”’

2. Military Sexual Violence Against Civilian and Detainee Populations

Sexual exploitation of civilian inhabitants of war-torn countries is
not a phenomenon unique to the U.S. military.®® Throughout history,
sexual abuse of women has been regarded as an inevitable feature of
war.” Space limitations prevent a thorough accounting of sexual crimes
committed by U.S. military personnel; therefore, this Note will only re-
view recent examples of sexual violence involving the U.S. military. For
instance, in 2006, four soldiers were charged in the rape and murder of a
fourteen-year-old Iraqi girl.™ The soldiers subsequently murdered the
girl’s family, as well.” One of the soldiers, Steven Green, joined the Ar-

62. Sadler et al., supra note 55, at 268, 270.

63. Id.at268.

64. See Miles Moffeit & Amy Herdy, For Crime Victims, Punishment, DENVERPOST.COM (May
17,2005, 9:31 PM), http://www.denverpost.com/ci_0001767390.

65. Seeid.

66. Convention on the Elimination of All Forms of Discrimination Against Women, opened for
signature Mar. 1, 1980, 1249 U.N.T.S. 13 [hereinafter CEDAW]. The United States did sign the con-
vention in 1980 but has not ratified it. LOUIS HENKIN ET AL., HUMAN RIGHTS 364 (1999).

67. 140 CONG. REC. §13,927-04 (1994) (statement of S. Pell) (“[T]he United States does not ac-
cept any obligation under the Convention to assign women to all military units and positions which
may require engagement in direct combat.”); HENKIN ET AL., supra note 66, at 364—66.

68. See Muna Ndulo, The United Nations Responses to the Sexual Abuse and Exploitation of
Women and Girls by Peacekeepers During Peacekeeping Missions, 27 BERKELEY J. INT’L L. 127, 130
(2009).

69. Id.at131.

70. Paul von Zielbauer, Soldier to Plead Guilty in Iraq Rape and Killings, N.Y. TIMES, Nov. 15,
2006, at A23.

71. Id.
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my soon after he was arrested for underage drinking, exemplifying prob-
lems with relaxed military recruitment.” The incident itself badly dam-
aged the image of U.S. forces in Iraq, leading many to question the cre-
dibility of the United States as a defender of human rights.”

Finally, the abuses at Abu Ghraib were conspicuously sexual in na-
ture. Army investigators have reported evidence of sexual cruelty, in-
cluding “acts causing bodily harm using unlawful force as well as sexual
offenses including, but not limited to rape, sodomy and indecent as-
sault.”™ Notably, the investigators’ report also included language at-
tempting to cabin the military’s liability, stating: “These incidents of
physical or sexual abuse are serious enough that no Soldier or contractor
believed the conduct was based on official policy or guidance. ... [N]o
policy, directive, or doctrine caused the violent or sexual abuse inci-
dents.”” Ultimately, the report attempted to place responsibility for the
abuse on rogue actors by distinguishing the abusers’ actions from those
reflecting “Army values.”  The report went on to blame a breakdown
of Army leadership at the prison, concluding, “Despite these leadership
deficiencies, the primary cause of the most egregious violent and sexual
abuses was the individual criminal propensities of the particular perpe-
trators.””

C. Learning Misogyny, Exporting Misogyny: The Relationship Between
PMC Sexual Violence and the U.S. Military

Rape of female PMCs by their co-workers has garnered public at-
tention and even prompted legislation. Legislation passed in 2009,
known as “the Franken Amendment,” prohibits the DOD from doing
business with contractor firms that require their employees to sign arbi-
tration agreements for certain claims, including rape, assault, and ha-
rassment.” The legislation was prompted by the congressional testimony
of a female KBR employee, Jamie Leigh Jones, who was locked in a
shipping container by her employer after she notified her supervisors of
her rape by a co-worker.” KBR sought to compel arbitration of her

72. See Iraq Rape Soldier Given Life Sentence, GUARDIAN.CO.UK (Nov. 17, 2006, 10:57 AM),
http://www.guardian.co.uk/world/2006/nov/17/iraq.usal.

73. See Suzanne Goldenberg, More US Troops Charged with Iraqi Girl’s Rape and Murder,
GUARDIAN.CO.UK (July 10, 2006, 11:43 PM), http://www.guardian.co.uk/world/2006/jul/10/usa.iraq.

74. LIEUTENANT GEN. ANTHONY R. JONES, AR 15-6 INVESTIGATION OF THE ABU GHRAIB
PRISON AND 205TH MILITARY INTELLIGENCE BRIGADE 15 (2004), http:/fll.findlaw.com/news.findlaw.
com/hdocs/docs/dod/fay82504rpt.pdf.

75. Seeid. at 15-16.

76. Seeid. at 16.

77. Id.at18.

78. Department of Defense Appropriations Act, 2010, Pub. L. No. 111-118, § 8116, 123 Stat.
3409, 3454-55 (2009).

79. See James Risen, Limbo for U.S. Women Reporting Iraq Assaults, N.Y. TIMES, Feb. 13, 2008,
at Al; Dahlia Lithwick, Open the Shut Case, SLATE (Jan. 28, 2010, 6:31 PM), http://www.slate.com/
1d/2242792/.
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complaint against the company.* Another KBR employee, Mary Beth
Kineston, who was sexually assaulted by a KBR driver, testified that
male co-workers acted as if no law applied to them.* She sought out
JAG services on the base where she worked after reports to her employ-
er of her rape went unanswered.”? She described the culture of hostility
toward women within her work environment in the following way:
After I was raped, the sexual harassment in my department of 45
men and two women just intensified, to the point where me and this
other woman, we were, like —we didn’t know where to turn ... we
had supervisors pulling down their pants and urinating in front of
us, I had pornography put in my truck all the time, and just differ-
ent things like that, that we had to deal with on a daily basis.*
These accounts indicate that contractors retain attitudes toward women
learned during their service in the military while employed through pri-
vate companies.*

Sexual violence against women by male PMCs occurs both within
the work environment and externally, in civilian populations wherever
PMC s are located.® Although there are no statistics on the number of
rapes or other crimes committed by PMCs abroad, U.S. government offi-
cials are evidently aware of and concerned about PMC involvement in
human trafficking, forced sexual labor, and rape.** In 2003, a DOD In-
spector General report on human trafficking in Bosnia-Herzegovina and
Kosovo noted that “[c]ontractor employees are more likely than military
personnel to be involved in illegal prostitution and human trafficking ac-

80. Risen, supra note 79.

81. Id.

82. Closing Legal Loopholes: Prosecuting Sexual Assaults and Other Violent Crimes Committed
Overseas by American Civilians in a Combat Environment: Hearing Before the Subcomm. on Int’l Op-
erations and Orgs., Democracy, and Human Rights of the S. Foreign Relations Comm., 110th Cong. 4
(2008) (statement of Mary Beth Kineston) [hereinafter Closing Legal Loopholes).

83. Id.at9.

84. See Morris, supra note 60, at 659 (noting that her data could be generalized to other coun-
tries” armed forces). Mary Beth Kineston attempted to get help from the JAG office on the base
where she worked, but she was told that JAG services were not available for civilians. Closing Legal
Loopholes, supra note 82, at 9. There were other signs that the U.S. military was completely unpre-
pared to handle sex abuse cases more generally. For example, according to the testimony of Florida
Senator Bill Nelson before the U.S. Senate Foreign Relations Subcommittee on International Opera-
tions and Organizations, Democracy and Human Rights, “the Sexual Assault Prevention and Re-
sponse Office of the Department of Defense says it is not even aware of the procedures that the mili-
tary criminal investigative services would take if they encountered a civilian sexual assault or
harassment case, except for referring the victim to medical treatment.” Id. at 2 (statement of Sen. Bill
Nelson). A female employee victimized by a contractor co-worker noted that there were no medical
protocols to deal with sexual assault on the base where she worked as medical staff. Id. at 12 (state-
ment of Dawn Leamon).

85. See U.S. DEP’T OF DEF., supra note 12, at 2 (discussing PMC violence against civilian popula-
tions in Bosnia and Kosovo).

86. See id. “[The assessment]” found that while some contractors make an effort to monitor
their employees’ activities and address employee misconduct, contractor behavior in this regard is not
uniform. Not surprisingly, anecdotal evidence suggested some level of DOD contractor employee in-
volvement in activities related to human trafficking in Bosnia-Herzegovina and Kosovo.” Id.
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tivities.”” The Inspector General also revealed that “contractors do not
report . . . allegations against their employees regarding involvement in
human trafficking to U.S. military commanders.”® Both the DOD In-
spector General and the State Department have recommended greater
oversight of contractor behavior, suggesting the use of contract mechan-
isms, such as penalties and the risk of contract termination, to control
abuse by PMCs.¥

Finally, the context of these crimes must be considered. The abuses
in Bosnia by DynCorp employees followed a genocidal campaign that
used sexual violence as a tool of war on that country’s women.” PMCs
are in a unique position to exploit the vulnerabilities of women, because
PMCs are often stationed in postconflict environments.” Studies have
shown that histories of sexual violence are key indicators of future victi-
mization.”? Bosnian women, and others around the world like them, were
first made to suffer the atrocities carried out on their bodies by enemy
forces, and then they were made to suffer the repercussions, including
further rape, abandonment, and even murder, for the “shame” brought
on their families for being raped.” Some survivors experience a further
degradation, as they are then treated by PMCs as sexual objects in a
postconflict environment.*

ITI. ANALYSIS

The special relationship between private contractors and the gov-
ernment raises questions about the U.S. government’s accountability for
PMC crimes.” This Part analyzes the current means of holding PMCs
accountable for crimes of sexual violence, with an emphasis on crimes
committed in nonconflict zones. Currently, there are few mechanisms in
place to address abuses committed by private contractors. The scant me-
thods available have also been proven largely ineffective in bringing per-
petrators to justice. This Part outlines the legal mechanisms currently in
place to hold PMCs accountable for their crimes, exposing the jurisdic-
tional gap that exists with respect to crimes committed in nonconflict
zones.

87. Id.at26.

88. Id.at19.

89. U.S. DEP'T OF DEF,, supra note 12, at 23; see also U.S. DEP’T OF STATE, TRAFFICKING IN
PERSONS REPORT 45 (10th ed. 2010), http://www.state.gov/documents/organization/142979.pdf.

90. See Andrew Osborn, Mass Rape Ruled a War Crime, GUARDIAN, Feb. 23, 2001, at 2.

91. See Cedric Ryngaert, Litigating Abuses Committed by Private Military Companies, 19 EUR. J.
INT’L L. 1035, 1040 (2008).

92. Sadler et al., supra note 55, at 270-71 (citing studies).

93. Ray, supra note 13, at 803-05.

94.  See Capps, supra note 5.

95. See Lehnardt, supra note 16, at 142.
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A. Military Systems

When contractors commit crimes or otherwise cause injuries to citi-
zens of foreign nations while stationed abroad, they largely remain im-
mune from suit, unless the crime took place either in a war zone or on
the premises of U.S. military or government installations.*

1. Uniform Code of Military Justice

The Uniform Code of Military Justice (UCMJ) is military law that
regulates the armed forces.” Violations of the UCMJ are prosecuted in
courts-martial.®® Previously, the Supreme Court barred the use of courts-
martial for civilians because they lack procedural safeguards found in civ-
il courts, such as the right to a grand jury indictment and a jury trial be-
fore an Article III judge.” Despite questionable constitutionality, the
UCMJ was amended in 2006 to allow jurisdiction over civilians serving
with or accompanying military forces abroad during “declared war or a
contingency operation.”’ Before the change, UCMJ jurisdiction over
civilians was interpreted to apply only during times of formally declared
war."” The change was made to address unlawful activity by PMCs in
Iraq and Afghanistan."” A central problem with this approach is that it
only covers contractors “accompanying” forces during times of war or
conflict.”® Only PMCs working under contract with the DOD “accom-
pany” armed forces under the UCMJ."* Therefore, although the UCMJ

96. Id.

97. 10 U.S.C. § 802 (2006); Margaret Prystowsky, The Constitutionality of Court-Martialing Civi-
lian Contractors in Iraq, 7 CARDOZO PUB. L. POL’Y & ETHICS J. 45, 50 (2008).

98. 10 U.S.C. § 804; Prystowsky, supra note 97, at 50.

99. Prystowsky, supra note 97, at 50. These restrictions developed over time in a series of cases
beginning with Reid v. Covert. See 354 U.S. 1, 3, 39-41 (1957) (holding that court-martial trial of a ci-
vilian woman, who killed her husband on an Air Force base in England during peace time, was un-
constitutional).

100. John Warner National Defense Authorization Act for Fiscal Year 2007, Pub. L. No. 109-364,
§ 552,120 Stat. 2083, 2217 (2006) (codified at 10 U.S.C. § 802(a)(10)). A memorandum from Secretary
of Defense Robert M. Gates described the expansion in jurisdiction. Memorandum from Robert M.
Gates, Sec’y of Def., on UCMI Jurisdiction over DOD Civilian Employees, DOD Contractor Person-
nel, and Other Persons Serving with or Accompanying the Armed Forces Overseas During Declared
War and in Contingency Operations to the Sec’ys of the Military Dep’ts, Chairman of the Joint Chiefs
of Staff, Under Sec’ys of Def., Commanders of the Combatant Commands (Mar. 10, 2008),
http://www.dtic.mil/whs/directives/corres/pdf/DTM-08-009.pdf. The memorandum indicates that when
a crime has been committed that would violate the laws of the United States, the DOD should notify
the Department of Justice (DOJ) in order to ensure, where possible, the availability of federal courts
for the accused. Id. at2. If the DOJ declines to prosecute or otherwise does not respond, the military
retains jurisdiction to prosecute according to usual UCMJ procedures. See id.

101. Prystowsky, supra note 97, at 49.

102.  Seeid.

103.  See 10 U.S.C. § 802(a)(10).

104. See Bruce Falconer & Daniel Schulman, Blackwater’s World of Warcraft, MOTHER JONES,
Mar.—Apr. 2008, at 71, 71-75.
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increases the potential for justice among foreign crime victims, it is sub-
ject to limited application.'®

2. Defense Federal Acquisition Regulations

In 2006, the U.S. government announced a rule to implement the
Trafficking Victims Protection Act of 2000 (TVPA), which requires gov-
ernment agencies to use contract clauses that compel contractors to de-
velop policies to ensure their employees will not engage in human traf-
ficking or prostitution.'” The TVPA and its rules, known as Defense
Federal Acquisition Regulations, were implemented to counter the glob-
al problem of human trafficking and the modern day problem of sla-
very.!” Among its goals, the TVPA is designed to protect and assist vic-
tims in the United States and abroad and to enhance federal criminal
laws against traffickers.!®

In 2002, the DOD adopted a zero-tolerance policy on trafficking ac-
tivities for military personnel, after well-publicized allegations that U.S.
military leadership “implicitly condoned” sexual slavery by permitting
soldiers to regularly visit Seoul’s “Hooker Hill.”'® The allegations in-
cluded stories of women being sold from one brothel to another."” Then-
Deputy Secretary of Defense Paul Wolfowitz issued a memorandum stat-
ing that henceforth, “It is the policy of the Department of Defense that
trafficking in persons will not be facilitated in any way by the activities of
our Service members, civilian employees, indirect hires, or DOD con-
tract personnel.”' Following up on this stern language, Congress
amended the TVPA to mandate the use of clauses in government con-
tracts that permit agencies to end contracts if private contractors engage
in trafficking."?

In 2006, at the signing of the TVPA, President George W. Bush as-
serted,

We cannot put the criminals out of business until we also confront
the problem of demand. Those who pay for the chance to sexually
abuse children and teenage girls must be held to account. So we’ll

105. Human rights organizations, although wanting to bring PMCs to justice, have raised concerns
with the court-martialing of civilians, seeking to have the new rules narrowly applied with as many due
process protections as possible. See HUMAN RIGHTS FIRST, PRIVATE SECURITY CONTRACTORS AT
WAR: ENDING THE CULTURE OF IMPUNITY 29 (2008), http://www.humanrightsfirst.org/wp-content/
uploads/pdf/08115-usls-psc-final.pdf.

106. Tenley A. Carp, The FAR and DFARS Ban on Human Trafficking— Heavy on Rhetoric,
Light on Enforcement, 49 GOV’'T CONTRACTOR, Jan. 17, 2007, { 12, at 1, 1; see 48 C.F.R. § 22.1703
(2009) (current rule).

107. See22 U.S.C. § 7101(a); 48 C.F.R. § 22.1703; see also Carp, supra note 106, at 1-2.

108. 22 U.S.C. §7101.

109. Carp, supra note 106, at 2.

110. Id.

111. Id. (internal quotation marks omitted).

112. Id.at2.
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investigate and prosecute the customers, the unscrupulous adults
who prey on the young and innocent.'
Unfortunately, these strong words were followed by weak accountability
methods. The only mechanism for enforcement relies on contractor self-
reports. Specifically, the implementing regulations require that a con-
tractor immediately inform its contracting officer of “[a]ny information it
receives from any source (including host country law enforcement) that
alleges a [c]ontractor employee, subcontractor, or subcontractor em-
ployee has engaged in conduct that violates this policy” and inform its
contracting officer of “[a]ny actions taken against [c]ontractor em-
ployees, subcontractors, or subcontractor employees pursuant to this
clause.”'™ A critic of the rule observed,
[T]here appear to be no true means of enforcement. Contractors
essentially have been asked to turn themselves in upon learning that
an employee has violated this policy—even at the risk of contract
termination, suspension and debarment. Thus, while the FAR and
DFARS ban on human trafficking is a warning to [c]ontractors that
such activities are expressly prohibited, it is doubtful that the regu-
lations will accomplish their laudable objectives, since [c]ontractors
are unlikely to self-report.'?
In addition, the regulation does not authorize government agencies to
conduct audits on contractors, increasing the likelihood that the re-
quirements will be ignored."®
The DynCorp scandal reveals how unlikely contractor firms may be
to comply with these mandates. The company fired the employee who
revealed the existence of the slave ring in Bosnia for bringing shame on
the company.'” DynCorp’s more than $2 billion in DOD contracts were
not impacted by the allegations.!'® As a United Nations (U.N.) internal
report on similar allegations against U.N. peacekeepers in the Democrat-
ic Republic of Congo noted, the lack of repercussions for those who par-
ticipate in trafficking indicates “zero compliance with zero tolerance.”'"

B. Criminal Law

Numerous obstacles prevent successful prosecution under criminal
laws. The primary problem with applying U.S. criminal law is the ques-
tionable constitutionality of applying criminal law extraterritorially.'”
Although there are limited ways to bypass this particular problem, pros-

113.  U.S. DEP’T OF STATE, TRAFFICKING IN PERSONS REPORT 21 (6th ed. 2006), http://www.state.
gov/documents/organization/66086.pdf (internal quotation marks omitted).

114. 48 C.F.R. § 52.222-50(d) (2009).

115. Carp, supra note 106, at 1.

116. Id.

117. Capps, supra note 5.

118. Id.

119. Carp, supra note 106, at 2 (internal quotation marks omitted).

120. Prystowsky, supra note 97, at 51.
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ecution remains difficult because of challenging investigative and eviden-
tiary conditions. Finally, reluctance by prosecutors to bring charges is an
enduring predicament. This Section discusses what opportunities exist
for criminal prosecution.

1. Special Maritime and Territorial Jurisdiction

The Special Maritime and Territorial Jurisdiction Act (SMTJA) ex-
tends to crimes committed at certain types of military and government
facilities in foreign territories.”” Under the SMTJA, certain federal sta-
tutes criminalize sexual crimes committed by or against U.S. nationals at
U.S. facilities overseas.”? As with the UCMJ, this means of holding
PMCs accountable suffers from jurisdictional loopholes. For example,
crimes committed by contractors off the grounds of U.S. military bases
and facilities cannot be prosecuted under the SMTJA.”*® In addition,
many employees of private contractors are not U.S. nationals, so their
crimes are not covered.”” Whether because of its limited applicability or
because of the reluctance of the Department of Justice (DOJ) to prose-
cute,' the SMTJA has been applied successfully in only one case, which
involved a CIA contractor who beat an Afghani detainee who later
died.”>

121. 18 U.S.C. § 7(9) (2006). For crimes by or against a U.S. national, SMTJ jurisdiction includes:

(A) the premises of United States diplomatic, consular, military or other United States Gov-
ernment missions or entities in foreign States, including the buildings, parts of buildings, and
land appurtenant or ancillary thereto or used for purposes of those missions or entities, ir-
respective of ownership; and

(B) residences in foreign States and the land appurtenant or ancillary thereto, irrespective of
ownership, used for purposes of those missions or entities or used by United States person-
nel assigned to those missions or entities.

1d.

122. 18 U.S.C. §§ 2241-2245. Section 2241 criminalizes aggravated sexual abuse, which includes
the use of force or threat of death, serious bodily injury, or kidnapping, or the rendering of a victim
unconscious or impaired, to induce another person to engage in a sexual act. Section 2242 prohibits
sexual abuse using threats less serious than in cases of aggravated sexual abuse or taking advantage of
an impairment not of the aggressor’s making. Section 2243 applies when the victim of sexual abuse is
a minor or ward. Section 2244 criminalizes abusive sexual contact that does not rise to the level of
conduct prohibited by §§ 2241-2243. Section 2245 provides for increased punishment if any of these
acts results in death.

123. See 18 U.S.C. §7(9); Q&A: Private Military Contractors and the Law, HUMAN RIGHTS
WATCH, http://www.hrw.org/legacy/english/docs/2004/05/05/iraq8547.htm (last visited Mar. 5, 2011).

124.  See 18 U.S.C. § 7(9); Q&A: Private Military Contractors and the Law, supra note 123.

125.  Q&A: Private Military Contractors and the Law, supra note 123.

126. Ian Kierpaul, Comment, The Mad Scramble of Congress, Lawyers, and Law Students After
Abu Ghraib: The Rush to Bring Private Military Contractors to Justice, 39 U. TOL. L. REV. 407, 410-11
(2008).
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2. Military Extraterritorial Jurisdiction Act

In 2000, Congress enacted the Military Extraterritorial Jurisdiction
Act (MEJA),"” which authorized domestic prosecution of DOD contrac-
tors under U.S. criminal law for crimes committed abroad that would be
considered a felony in the United States.”” The MEJA fails in several re-
spects. First, as of 2008, the DOJ has brought only five prosecutions for
sex-based crimes out of twelve total prosecutions reported under this
Act.”” Human Rights Watch observed that there has been just one suc-
cessful prosecution of a contractor under MEJA, which involved a DOD
contractor who pled guilty to the possession of child pornography in Feb-
ruary 2007." Second, the jurisdiction of MEJA for contractors working
for a department other than the DOD, such as contractors working un-
der the Department of State, is uncertain because the language of the
Act refers only to individuals “employed by or accompanying the Armed
Forces.”"®! Legislation proposed by then-Senator Barack Obama (D-IL.)
and Congressman David Price (D-NC) in 2007, which would have ex-
panded coverage to all contractors operating in areas where the military
was carrying out “contingency operations,” never materialized, though
Congressman Price and Senator Patrick Leahy (D-VT) introduced simi-
lar legislation again in 2010.'*

3. Criminal Justice Systems Where the Crime Occurred

There are several hurdles to placing responsibility for criminal pros-
ecution of PMCs on the local police force where the crime was commit-
ted. First, when a member of the military commits a crime outside of the
United States, that person is usually subject to jurisdiction of the host
country.”® This assumes, however, the existence of a functioning gov-
ernment. PMC firms are frequently positioned in weak or failed states
where the criminal justice system is unable or unwilling to prosecute
crimes committed by foreign nationals.’ A state may be disinclined to

127. Military Extraterritorial Jurisdiction Act of 2000, Pub. L. No. 106-523, 114 Stat. 2488 (codi-
fied at 18 U.S.C. § 3261).

128. See 18 U.S.C. § 3261(a); Minow, supra note 16, at 110.

129. David Isenberg, Dogs of War: No Justice on Contractor Rape, UPL.cOM (Apr