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WHY “IT PAYS” TO “LEAVE HOME WITHOUT IT”: 
EXAMINING THE LEGAL CULPABILITY OF CREDIT CARD 
ISSUERS UNDER TORT PRINCIPLES OF PRODUCTS 
LIABILITY 

ADAM GOLDSTEIN* 

This note examines the liability of credit card issuers and their 
role in creating high levels of consumer debt under the tort principles 
of products liability.  This note is based on the underlying argument 
that credit cards are products knowingly designed and distributed to 
the public in order to take advantage of consumers’ cognitive and be-
havioral vulnerabilities and to encourage high levels of consumer 
debt.  To make this argument, the author first examines state and fed-
eral legislation that has shaped the regulation of credit cards.  The au-
thor also examines judicial reactions to the legislation as well as the 
actions taken by credit card companies in response to these legal de-
velopments.  After establishing this background, the author analyzes 
the liability of credit card issuers under a “defective design” theory of 
products liability.  This analysis takes the reader step-by-step through 
an examination of how credit cards could be considered “products” 
as opposed to “services,” how the design of credit cards as products 
are “defective,” and whether reasonable alternative credit card de-
signs can make credit cards safer for consumers.  The author high-
lights how the product defects at issue stem not from the physical card 
itself, but rather, from the terms and conditions of the cardholder 
agreements accompanying the cards.  Additionally, the author de-
fends his argument against two potential affirmative defenses that 
credit card issuers could raise to counter a design defect theory of li-
ability.  Finally, the author concludes that judicial adoption of a prod-
ucts liability framework based on the notion that credit cards are de-
fective products could effectively protect consumers and address the 
growing problem of credit card debt. 
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I. INTRODUCTION 

In his paper, The Way to Wealth, Benjamin Franklin wrote: “The 
borrower is a slave to the lender, and the debtor to the creditor, disdain 
the chain, preserve your freedom; and maintain your independency: be 
industrious and free; be frugal and free.”1  If these words are to be taken 
literally, then “slavery” is worse now than it has ever been.  From 1989 to 
2001, the amount of credit card debt held by American consumers tri-
pled, skyrocketing from $238 billion to $692 billion.2  The Federal Re-
serve estimates that the average household credit card debt is $12,000, 
and is probably higher given that most debtors understate their levels of 
indebtedness.3  The average individual consumer has six credit cards with 
an average credit line of $3500, meaning that each consumer has an aver-
age unsecured credit line of roughly $21,000.4  If current trends continue, 
that figure will almost certainly increase; consumers’ credit lines tripled 
between 1993 and 2000, going from $777 billion to over $3 trillion.5  
These staggering credit lines are more than most consumers can afford to 
pay off, evidenced by the fact that the number of “convenience users”—a 
term used to describe card users who pay off their balance in full each 
month—is at an all-time low, representing only 37.4% of the credit-card 
using population.6  Harvard Law School Professor Elizabeth Warren 
noted that credit card debt is “the single best predictor that more families 
will go into bankruptcy.”7  As credit card debt has increased, the number 
of personal bankruptcy filings rose last year by 7.7%.8 

This group of consumer-debtors is hardly limited to working fami-
lies; 83% of full-time college students have at least one credit card with 
an average balance of over $2000.9  Student loan obligations, coupled 
with credit card debt and a sluggish job market, are making life difficult 
for young adults after graduation.10  Credit card debt makes finding gain-
ful employment after graduation more difficult because credit checks are 
becoming an increasingly common feature of application processes for 
positions in the banking, finance, and information technology indus-
tries.11  “Bad credit or excessive credit card debt is considered a character 

 
 1. BENJAMIN FRANKLIN, THE WAY TO WEALTH, AND A LETTER ON EARLY MARRIAGES 13 
(1796), available at http://galenet.galegroup.com/servlet/ECCO. 
 2. Families Look to Credit Cards to Make Ends Meet, CONSUMER BANKR. NEWS, Oct. 31, 2003, 
at 1 [hereinafter Families]. 
 3. Id. 
 4. Id. 
 5. Id. 
 6. Jean Chatzky, Let’s Pay It Down Today; Between Credit-Card Balances, Massive Mortgages 
and Outsize Car Loans, Debt Has Become an All-American Problem, MONEY, Mar. 2004, at 156. 
 7. Dave Anderton, Kids + Debt = Bankruptcy, DESERET NEWS, Apr. 9, 2003, at B9. 
 8. Frank Bilovsky, House of Cards, ROCHESTER DEMOCRAT AND CHRON., Jan. 19, 2003, at 1E. 
 9. Learning the Hard Way: College Students Amass More Credit Card Debt, ASCRIBE 

NEWSWIRE, Jul. 25, 2003. 
 10. See id. 
 11. Id. 
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flaw” by employers in those fields.12  Further magnifying that effect is the 
fact that those college students overburdened by credit card debt fre-
quently earn low grades or drop out of school as a result.13  This is a driv-
ing force behind the statistic that adults between the ages of twenty-five 
and thirty-four have the second highest bankruptcy rate in the United 
States.14 

Having to file for bankruptcy is not the most austere consequence 
of credit card debt among young adults.  For example, an eighteen-year-
old freshman from the University of Central Oklahoma recently commit-
ted suicide in her dorm room.15  The student was found on her bed lying 
next to her credit card bills and checkbook after she accumulated $2500 
in credit card debt.16  Although incidents such as these are relatively in-
frequent, other significant consequences of excessive credit card debt are 
widely experienced.  Studies have shown that indebtedness is a leading 
cause of debilitating stress-related health problems, including (but not 
limited to) insomnia, anxiety, and depression.17  Magnifying these health 
impacts is the fact that indebtedness limits people’s abilities to make 
health-maximizing choices in general.18  This limiting effect occurs be-
cause as scant dollars are used to service high-interest debt, the amount 
of money available to spend on goods and services that are instrumental 
to maintaining one’s physical health, such as nutritious foodstuffs and 
health care, is reduced.19  The stress caused by indebtedness is also a 
leading cause of marital breakdowns and familial dysfunction.20  The U.S. 
Bankruptcy Code represents a codified recognition of overburdening 
debt’s inherent dangerousness and destructive potential.21  By enacting 
the Code, Congress allowed parties to escape their obligations to repay 
legally recognized debts because of the well-known “damages” caused by 
debt,22 in spite of the almost sacred presumption in favor of upholding 

 
 12. Id. 
 13. James A. Roberts & Eli Jones, Money Attitudes, Credit Card Use, and Compulsive Buying 
Among American College Students, 35 J. CONSUMER AFF. 213, 232 (2001). 
 14. Michelle Singletary, Bankruptcy Judge Takes Novel Approach in Warning Young People of 
Debt’s Dangers, WASH. POST, Nov. 18, 2004, at E3. 
 15. Clarissa Segovia, Watch out for the Black Hole of Credit Card Debt, ONLINE FORTY-NINER, 
Aug. 30, 2004, at 1, available at http://www.csulb.edu/~d49er/archives/2004/fall/news/volLVno2-debt. 
shtml. 
 16. Id. 
 17. Melissa B. Jacoby, Does Indebtedness Influence Health? A Preliminary Inquiry, 30 J.L. MED. 
& ETHICS 560, 561 (2002). 
 18. Id. 
 19. See id. at 562. 
 20. Id. at 561. 
 21. See AT&T Universal Card Servs. v. Burdge (In re Burdge), 198 B.R. 773, 778 (B.A.P. 9th 
Cir. 1996) (“The purpose of providing a discharge is to afford the debtor . . . a fresh start.”); William C. 
Whitford, The Ideal of Individualized Justice: Consumer Bankruptcy as Consumer Protection, and 
Consumer Protection in Consumer Bankruptcy, 68 AM. BANKR. L.J. 397, 401 (1994) (discussing the use 
of bankruptcy as a vehicle for consumer justice and credit relief). 
 22. See Whitford, supra note 21, at 401. 
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contractual obligations that were legally assumed by parties contracting 
at arms-length.23 

The statistics overwhelmingly point to the conclusion that there is a 
high correlation between the misery wrought by excessive consumer debt 
and the credit cards that are used by consumers to accumulate such debt.  
Although other types of consumer debt exceed credit-card debt in the 
aggregate, the unique features of credit card debt are responsible for the 
strength of the aforementioned relationship.  For example, with a stan-
dard secured loan, such as a mortgage or car loan, banks engage in an ex-
tremely thorough credit-screening process.24  This screening process in-
volves asset valuation, income verification, and extensive background 
checks.25  However, when doling out unsecured loans in the form of 
credit cards, people with bad credit histories, as well as those who have 
declared bankruptcy or who have an income level that is too low to jus-
tify the credit lines that they are given,26 all receive high-interest credit.27  
In other words, “[t]here seem to be virtually no standards at this point 
for receiving credit cards.”28 

Federal judges have expressed great concern over the irresponsible 
lending practices utilized by the credit card companies and the large na-
tional banks behind them.29  One federal bankruptcy judge even founded 
an outreach program to teach young adults the perils of overspending30 
after sitting in countless cases where debtors had up to three times their 
annual income in credit card debt.31  However, these consumer advocates 
have their work cut out for them.  In 2004, the number of direct mail so-
licitations pushing credit cards on an already financially overextended 
populace exceeded five billion32 and shows no signs of abating.33 

The credit card industry represents the most profitable sector of the 
banking industry,34 despite the chronic indebtedness among Americans, 
the inability of consumers to pay off their credit card balances, and the 
corresponding number of bankruptcies and charge-offs of the credit card 

 
 23. See U.S. CONST. art. 1, § 10, cl. 1 (“No State shall . . . pass any . . . Law impairing the Obliga-
tion of Contracts.”); Pa. Coll. Cases, 80 U.S. (13 Wall.) 190, 205 (1871) (“[T]he obligation of contracts 
were [sic] sacred and beyond the reach of legislative action.”). 
 24. See, e.g., Wells Fargo, Our Fire Lending Criteria, http://www.wellsfargo.com/credit_center/ 
use_=credit/start_business/lending_criteria?_requestid=250117 (last visited Oct. 4, 2005). 
 25. Id. 
 26. See generally Jennifer Kingson Bloom, Eyes on Credit: Banks Blamed in Consumer Over-
spending, AM. BANKER, July 6, 1998, at 19. 
 27. See, e.g., Federal Reserve Board, http://www.federalreserve.gov/pubs/shop/default.htm (last 
visited Oct. 4, 2005). 
 28. Bloom, supra note 26, at 19. 
 29. See, e.g., Bank of Am. v. Jarczyk, 268 B.R. 17, 24 (W.D.N.Y. 2001). 
 30. Singletary, supra note 14, at E3. 
 31. Id. 
 32. Burney Simpson, Big Reform May Mean More of the Same, CARDS & PAYMENTS, June 2005, 
at 40. 
 33. Id. 
 34. See Families, supra note 2, at 1. 
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debt that spurred the indebtedness.35  Although much of the problem is 
related to consumers using the credit cards36 and a decline in spending 
restraints among them,37 bankruptcy experts also attribute part of the 
problem to the credit card companies themselves.  Specifically, experts 
believe that negative consequences of credit card debt are clouded by the 
incentive structures and marketing techniques that credit card companies 
use when pushing their products.38  One bankruptcy attorney has gone so 
far as to state, “[t]o me, the credit card companies are worse than the to-
bacco companies.  The next big class-action suit ought to be against 
credit card companies.”39 

Although this note is not intended to be a recipe for such litigation, 
it will attempt to examine the liability of credit card issu-
ers/manufacturers under the common-law tort principles encapsulated in 
the Third Restatement of Torts (Restatement).40  The fundamental 
premise of this note is that credit cards are products that are knowingly 
designed and sold to the public to exploit consumers’ cognitive and be-
havioral vulnerabilities to facilitate dangerously high but profitable levels 
of indebtedness.41  After all, the overwhelming majority of card issuers’ 
profits are generated from consumers who pay late, exceed their credit 
limit, pay interest, carry higher balances, and consistently make the 
minimum monthly payment, and not from convenience users whom the 
credit card industry commonly refers to as “deadbeats.”42  Given the rec-
ognition implicit in the Bankruptcy Code that overburdening debt causes 
massive physical, emotional, and social “damages,” a financial product 
that is knowingly designed to cause such indebtedness without regard to 
the misery left in its wake may not be reasonably safe as a matter of law.  
As such, it can be argued that many credit cards are defective in design, 
giving rise to the liability of their manufacturers—that is, credit card 
companies. 

Part II will explore historical and ongoing developments in federal 
and state legislation that have shaped the landscape upon which the 
problem of credit card debt has been sprawling.  The reaction of the 
courts to such legislative developments as well as past attempts and 
strategies by litigants to address the problem of credit card debt using 
various contract, tort, bankruptcy, and state law remedies will also be 
evaluated and discussed.  Part II will also examine the developments 

 
 35. See id. 
 36. Kenneth R. Gosselin & Dan Haar, Easy Credit Boosts Boom and Bust: Personal Bankrupt-
cies on the Rise, HARTFORD COURANT, Mar. 7, 1999, at A1. 
 37. Bloom, supra note 26, at 19. 
 38. Gosselin & Haar, supra note 36, at A1. 
 39. Id. 
 40. See RESTATEMENT (THIRD) OF TORTS: PRODS. LIAB. § 10 (1997). 
 41. See Oren Bar-Gill, Seduction by Plastic, 98 NW. U. L. REV. 1373, 1376 (2004) (concluding that 
credit card companies “exploit consumers’ underestimation bias” through the terms of the credit card 
agreement). 
 42. ROBERT D. MANNING, CREDIT CARD NATION 5, 120–21 (2000). 
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driven by credit card companies in response to judicial and legislative 
policymaking that have engendered and reinforced the status quo. 

Part III will analyze the liability of card issuers against a defective 
design products liability argument.  This part will draw from numerous 
theoretical sources to make a case for this argument, including nondis-
chargeability cases from bankruptcy courts, principles of suitability in the 
transactional market for securities, other state law cases, the principles 
underlying products liability law, and Federal law.  This note will then 
analyze whether the “product design” of many credit cards is defective 
and whether there is a reasonable alternative design that would render 
credit cards reasonably safe.  This note will also address defenses of con-
tributory/comparative negligence and assumption of the risk.43 

II. BACKGROUND 

The National Bank Act (NBA) was enacted in 1864 and is the most 
influential national statute with regard to credit cards.44  The NBA was 
designed to establish a national banking system, as opposed to a network 
of state-chartered banks.45  Congress needed a national bank to create “a 
national currency and a national market for federal bonds to finance the 
Civil War.”46  Section 85 of the NBA allowed national banks to charge 
interest at the same rate that the state in which it was located allowed its 
own banks to charge.47  The purpose of this section was to protect na-
tional banks from discriminatory state legislation that purported to limit 
what interest national banks could charge while it simultaneously al-
lowed other financial institutions operating within the state to charge 
more.48  States maintained strict usury laws, imposing a relatively reason-
able limit on the amount of interest banks could charge consumers on 
loans.49 The result was that consumers deemed “higher credit-risks” were 
either given extremely small lines of credit or frequently denied credit 
because banks were unable to charge astronomically high rates of inter-
est to account for the risk of default.50 

This practice changed in 1978 with the Supreme Court’s decision in 
Marquette National Bank v. First of Omaha Service Corp.51  In Marquette, 
 
 43. See infra Part III.E. 
 44. Mark Furletti, The Debate over the National Bank Act and the Preemption of State Efforts to 
Regulate Credit Cards, 77 TEMP. L. REV. 425, 425 (2004). 
 45. Elizabeth R. Schlitz, The Amazing, Elastic, Ever-Expanding Exportation Doctrine and Its 
Effect on Predatory Lending Regulation, 88 MINN. L. REV. 518, 544 (2004). 
 46. Id. 
 47. Id. 
 48. Id. at 545 n.121. 
 49. Christopher L. Peterson, Truth, Understanding, and High-Cost Consumer Credit: The His-
torical Context of the Truth in Lending Act, 55 FLA. L. REV. 807, 844 (2003). 
 50. Cf. Todd M. Finchler, Capping Credit Card Interest Rates: An Immodest Proposal, 12 ANN. 
REV. BANKING L. 493, 504 (1993) (noting that “[c]ritics argue that a cap will cause banks to extend 
credit cards only to the most reliable customers”). 
 51. Marquette Nat’l Bank v. First of Omaha Serv. Corp., 439 U.S. 299 (1978). 
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a national bank chartered in Nebraska was marketing its credit cards to 
Minnesota residents and developing a customer base through a local sub-
sidiary.52  The Minnesota customers of the Nebraska bank were assessed 
interest based on what was then permissible under the law of Nebraska: 
18% on the first thousand dollars and 12% on any balance in excess 
thereof.53  A national bank chartered in Minnesota was also soliciting 
Minnesota residents to use its credit cards.54  However, under Minne-
sota’s usury statute, its banks could charge only 12% interest on such 
balances.55  To compensate for lost profits resulting from this statute, 
Minnesota law allowed its banks to charge up to $15 as an annual service 
fee.56  Because Nebraska law allowed the Nebraska bank to charge a 
higher rate of interest—and thus enjoy greater profits—it could detract 
from Minnesota banks’ customer bases by charging no annual fee.57  
Marquette National Bank of Minnesota brought suit to enjoin the Ne-
braska bank from soliciting customers in Minnesota, arguing that the 
Nebraska bank was reducing the profits of Minnesota banks in violation 
of Minnesota’s usury laws.58  Ruling in favor of the Nebraska bank’s abil-
ity to export the interest rates permissible under Nebraska’s usury laws, 
the Court emphasized the supremacy of section 85 of the NBA.59  The 
Court recognized that allowing banks to export the interest rates of its 
charter state essentially would gut the effectiveness of state-enacted 
usury laws.60  The court also predicted, with uncanny prophetic accuracy, 
that this problem would become more accentuated as modern credit 
cards made interstate credit increasingly available through the mail.61  
However, in the words of Justice Brennan, “[t]he protection of state 
usury laws is an issue of legislative policy, and any plea to alter section 85 
to further that end is better addressed to the wisdom of Congress than to 
the judgment of this Court.”62 

In the wake of the Marquette decision, state legislatures repealed 
their usury laws to attract and retain companies participating in the rap-
idly expanding credit card industry, and credit card lenders rushed to 
move their operations to states with extraordinarily high or non-existent 
interest rate caps.63  The newly formulated “exportation doctrine” in-
cluded multiple facets of state banking and credit regulations above and 
 
 52. Id. at 301–02. 
 53. Id. at 302. 
 54. Id. at 304. 
 55. Id. at 302. 
 56. Id. at 303. 
 57. Id. at 304.  Additionally, the absence of annual fees will be discussed later in relation to the 
concept of hyperbolic discounting, or the tendency of most consumers to be heavily influenced by the 
lack of short-term costs. 
 58. Id. at 306. 
 59. Id. at 308. 
 60. Id. at 318. 
 61. Id. at 318–19. 
 62. Id. at 319. 
 63. Peterson, supra note 49, at 873. 
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beyond permissible interest rates, such as debt collection and credit re-
porting practices.64  In light of the Marquette consequences, it can be 
fairly stated that 1978 marked the death of both state usury laws and 
state consumer protection laws in general.65 

In the 1996 case Smiley v. Citibank, the Supreme Court held that 
“interest,” as it appears in section 85, includes any type of late fee, over-
the-limit penalty, or similar charge.66  The Court reasoned that such pen-
alty charges are just another form of compensation for the use of the 
creditor’s money.67  That such interest is not expressed as a percentage or 
as a flat price is irrelevant.68  Because such penalties come within the 
definition of “interest” under section 85, banks may legally assess the 
penalties upon borrowers within the state as well as upon any out-of-
state borrowers, pursuant to the exportation doctrine established in 
Marquette.69 

This conclusion should be cause for concern given that such penal-
ties and fees rose to 33.4% of total credit-card revenue in 2003, repre-
senting $11.7 billion.70  Not only do such fees represent “the fastest grow-
ing source of revenue for the industry,”71 but, based on most cardholder 
agreements, late payments or possibly a single late payment result in an 
automatic interest rate jump to a default rate between 22% and 29%.72 

Another important congressional policy regarding consumer credit 
is the Truth in Lending Act (TILA), which was enacted in 1968.73  Before 
TILA, consumers were unable to shop for the best credit agreement or 
product because different lenders ascribed different meanings to differ-
ent terms, including the basic term of interest rates.74  To remedy the 
confusion, TILA “require[ed] creditors to calculate and quote interest 
rates and other important contractual terms in a clear and uniform man-
ner.”75  TILA’s main contribution was merely to require creditors to dis-
close the applicable finance charges, defined as the sum of all charges 
that are “incident to the extension of credit,” and to express the interest 
charges in the form of the annual percentage rate.76  More notably, TILA 
afforded debtors a private right of action to sue creditors that failed to 

 
 64. See Schlitz, supra note 45, at 618–19. 
 65. Id. 
 66. Smiley v. Citibank, 517 U.S. 735, 745 (1996). 
 67. Id. 
 68. Id. at 745–46. 
 69. Id. at 746–47. 
 70. Mitchell Pacelle, Growing Profit Source for Banks: Fees From Riskiest Card Holders, WALL 

ST. J., July 6, 2004, at A1. 
 71. Families, supra note 2, at 1 (internal quotation marks omitted). 
 72. Id. 
 73. Truth in Lending Act, 15 U.S.C. §§ 1601–1667 (2002).  The reader should note that initially, 
consumer plaintiffs were able to launch a successful litigious onslaught against creditors.  In response, 
Congress watered down the original 1968 TILA with a series of amendments in 1980. 
 74. Peterson, supra note 49, at 875–76. 
 75. Id. at 876–77. 
 76. Id. at 880. 
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disclose prices and contract provisions in accordance with its terms.77  
Penalties resulting from TILA violations include actual and statutory 
damages, attorneys’ fees, and court costs.78 

Not surprisingly, however, this legislation has come to be regarded 
as relatively toothless.79  For one, TILA and similar laws have become 
the darling of high-cost creditors who advocate such shallow disclosure 
reforms “to deflect legislative pressure for more substantive rules.”80 Fur-
thermore, the primary reason that people have stumbled into such over-
burdening credit card debt is excessive interest rates.81  A credit card with 
a clearly disclosed ultrahigh interest rate is unlikely to phase the con-
sumer because consumers are cognitively biased to believe that they will 
not borrow on their card or will underestimate future borrowing.82  This 
concept, termed the underestimation bias,83 will be explored in-depth 
subsequently within this note.  Another problem with TILA is that credit 
card companies disclose, in addition to the bare requirements, a great 
deal of superfluous and opaquely explained contract information result-
ing in “information overload.”84  Studies have shown that consumers 
have difficulty retaining such cumbersome amounts of information, and 
may simply choose not to read the material.85  This overload negates the 
effective use of disclosure for the majority of consumers.86 

TILA is but one example of a larger problem with the prospects for 
progressive congressional action in this arena.  Congress is extremely re-
ceptive to lending-related special interests as evidenced by the recent 
passage of bankruptcy reform legislation.  This legislation is designed to 
make it more difficult for people who file for bankruptcy to have their 
credit card debt discharged.87 

Unfortunately, both federal and state courts have been unable to 
achieve more optimistic results.  Plaintiffs equipped with common-law 
causes of action have enjoyed only limited success in the court system.  
Debtors seeking to escape oppressive credit agreements have argued that 
the credit contracts are unconscionable because their terms often unrea-

 
 77. Id. 
 78. Id. 
 79. Id. 
 80. Id. at 881. 
 81. See Bar-Gill, supra note 41, at 1376–78. 
 82. Id. 
 83. Id. 
 84. Peterson, supra note 49, at 887. 
 85. Id. at 888. 
 86. Id. 
 87. Bankruptcy Abuse Prevention and Consumer Protection Act of 2005, Pub. L. No. 109-8 
(2005).  This legislation is designed to “force more debtors out of Chapter 7 and into Chapter 13, make 
more debts nondischargeable and subject debtors’ attorneys to sanctions if they fail to verify the accu-
racy of debtors’ bankruptcy petitions.”  Reni Gertner, Sweeping Bankruptcy Bill Sails Through Con-
gress, DAILY REC. (St. Louis), Mar. 29, 2005, available at 2005 WLNR 5070603.  See also Jacoby, supra 
note 17, at 567–68 (noting the receptiveness of Congress to lending-related special interests). 
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sonably favor the creditor.88  The terms most likely to strike the courts as 
unconscionable are those relating to the price of credit, such as late fees 
and interest rates.89  Courts, however, are reluctant to rule that a price is 
unfair as a matter of law in the absence of a statute to that effect.90  
Courts are more likely to believe that pricey loans are justified by the 
fact that the borrower is higher risk.91  When coupled with the fact that 
such claims are expensive to litigate,92 it appears that the muddled doc-
trine of unconscionability cannot realistically protect indebted consum-
ers.93 

High litigation costs likewise have daunted plaintiffs trying to assert 
common-law fraud actions against their creditors to address the informa-
tion asymmetries present in a majority of creditor-debtor relationships.  
This problem arises largely because the best-case remedy for such an ac-
tion would likely be equitable in nature (for example, loan forgiveness).94  
This remedy may fail to offset the costs of litigation in the absence of a 
fee-shifting statute.95  Additionally, because fraud is “narrowly defined at 
common law,”96 the probability for success is substantially diminished at 
the outset.97  Essentially, this dearth of favorable options for debtors 
seeking legal recourse leaves engaging the bankruptcy system as the most 
functional approach to consumer protection currently available to poten-
tial plaintiff-debtors.98 

Unfortunately for the masses of debtors, the states, the original 
guardians of consumers, have been unable to impose more effective 
regulations upon the credit card industry.  Unlike the U.S. Congress, 
however, the death knell for most state-enacted solutions is not a lack of 
political will caused by special interest politics within their legislatures.  
In fact, the main impediment to effective state regulation of credit cards 
is the excess of legislative inertia and special interest pandering in the na-
tional legislative arena.99  Congress’ misguided enactment of overly pro-

 
 88. See Kathleen C. Engel & Patricia A. McCoy, A Tale of Three Markets: The Law and Eco-
nomics of Predatory Lending, 80 TEX. L. REV. 1255, 1300 (2002). 
 89. See id. at 1299 (explaining that unconscionability remains a potential defense for victims of 
predatory lending). 
 90. See id. at 1301. 
 91. Id. 
 92. Id. 
 93. Cf. Steven W. Bender, Rate Regulation at the Crossroads of Usury and Unconscionability: 
The Case for Regulating Abusive Commercial and Consumer Interest Rates Under the Unconscionabil-
ity Standard, 31 HOUS. L. REV. 721 (1994) (proposing a model statute detailing a more effective uncon-
scionability standard for consumer loans). 
 94. See Engel & McCoy, supra note 88, at 1302. 
 95. See id. at 1302–05. 
 96. Id. at 1302. 
 97. Bankruptcy Code § 523(a) proceedings, which credit card companies often initiate to avoid 
the defendant’s debt, require the creditor to demonstrate a five-element common-law fraud test that is 
usually unsuccessful.  See infra note 143 and accompanying text. 
 98. Jacoby, supra note 17, at 566. 
 99. See, e.g., Am. Bankers Ass’n v. Lockyer, 239 F. Supp. 2d 1000 (E.D. Cal. 2002). 
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tective national bank legislation has preempted states’ action on the sub-
ject.100 

This preemption is precisely what occurred when the California leg-
islature attempted to impose progressive disclosure requirements upon 
credit card issuers in their dealings with California borrowers in 2001.101  
California’s law required credit card issuers to place warnings on users’ 
statements.102  The warnings explained the length of time and total 
amount of cost users would incur by only remitting the monthly mini-
mum payment.103  These warnings were uniformly required except in bill-
ing cycles where the issuer requires a minimum payment of 10% of the 
cardholder’s balance or where it did not impose finance charges.104  Each 
statement was required to display two messages.105  The first message was 
a minimum payment warning to be set in large type at the top of the first 
page of the statement noting that making the minimum payment each 
month would increase the amount of interest paid and the amount of 
time necessary to repay the balance.106  The second required message was 
a more detailed table of information that indicated the time and cost 
necessary to pay off the cardholder’s balance or a set of generic balances 
at a certain APR by remitting the minimum payment each month.107 

Rather than comply, a group of national banks sued to enjoin the 
enforcement of the California statute because, among other reasons, it 
was preempted by the NBA.108  The banks contended that Congress in-
tended the NBA to establish a system of national banks free from intru-
sive state regulation.109  The court concluded that the state statute at issue 
was entirely preempted by the NBA, with the exception of the generic 
minimum payment warning.110  In so holding, the court noted that a nec-
essary aspect of a national bank’s lending operations is the ability to 
communicate with its customers regarding repayment, monitoring delin-
quencies, and managing credit accounts in general.111  Therefore, the 
state regulation was invalid because it impaired the efficiency of national 
banks’ operations.112 

The court also found that the second required warning-related mes-
sage would impose significant monetary costs upon national banking in-
stitutions, thereby frustrating the purposes of the NBA.113  The banks 
 
 100. See, e.g., id. 
 101. See id. 
 102. Id. at 1002. 
 103. Id. 
 104. Id. 
 105. Id. 
 106. Id. at 1002–03. 
 107. Id. at 1003. 
 108. Id. at 1006. 
 109. Id. at 1012. 
 110. Id. at 1022. 
 111. Id. at 1013, 1018. 
 112. Id. 
 113. Id. at 1016–18. 
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emphasized that one of the monetary costs stemming from California’s 
statute was “[r]educed profits . . . due to emphasis on potential negative 
effects of borrowing.”114  Although the court was apparently willing to 
uphold the first, less intrusive minimum payment warning, it found that 
the legislature did not affirmatively state that it was volitionally severable 
from the rest of the statute.115  The court therefore enjoined the enforce-
ment of that provision as well.116 

In sum, principles of federal preemption generally prevent state leg-
islatures from regulating credit card companies’ activities relating to their 
jurisdictions.117  Some federal legislation, such as the Fair Credit Report-
ing Act (FCRA), has specifically narrowed the tort liability of nationally 
significant credit industry actors, including credit reporting agencies, in 
actions for defamation, invasion of privacy, and negligence.118  However, 
in the NBA context, courts have held that states still retain the “power to 
regulate national banks in areas such as contracts . . . and tort law.”119  
Thus, there is still some hope for a remedy against credit card issuers 
grounded in products liability principles.  Furthermore, even federal laws 
that would preempt various state attempts to regulate the same subject 
would not necessarily preempt state-based common-law damages 
claims.120  The relevant sections of the NBA merely provide that national 
banks may act within the parameters of state statutes regarding interest 
and credit contracts.121  The NBA, however, does not provide that those 
particular state laws are the law of the land.122  Lastly, the NBA was cre-
ated for a “public purpose”: to benefit the public.123  Indeed, the funda-
mental premise of this note is that the current practices of credit card is-
suers in injecting their products into the stream of commerce runs 
directly counter to the overall public good. 

 
 114. Id. at 1017. 
 115. Id. at 1021. 
 116. Id. 
 117. Id.; cf. Abel v. Keybank USA, 313 F. Supp. 2d 720, 727–28 (N.D. Ohio 2004) (citing 12 
C.F.R. § 7.4008 (2004)). 
 118. See, e.g., Henry v. Fleet Boston, No. 02-395-JD, 2003 U.S. Dist. LEXIS 18829, at *4 (D.N.H. 
Oct. 20, 2003). 
 119. See Bank of Am. v. City of San Francisco, 309 F.3d 551, 559 (9th Cir. 2002); see also Furletti, 
supra note 44, at 439, 441 (“It is also possible that states could indirectly regulate national banks by 
framing consumer protection issues as within the boundaries of state law.  For example, contract law 
has historically been the domain of states. If a state were to declare certain provisions of the contracts 
between card issuers and cardholders invalid under state contract law, the state’s action might have 
immunity from the OCC’s preemptive reach.”). 
 120. See Nat’l Bank of Commerce of El Dorado v. Dow Chem. Co., 165 F.3d 602, 609 (8th Cir. 
1999) (stating that “defectively manufactured or designed products properly labeled under FIFRA 
may still be subject to state regulation, in the form of common law or other claims”). 
 121. Furletti, supra note 44, at 427–28. 
 122. This is a substantially different situation from one where the federal government has made 
an unambiguous determination regarding the weighing of competing interests.  See Medtronic, Inc. v. 
Lohr, 518 U.S. 470, 501 (1996) (holding that the Medical Device Amendments of 1976 did not preempt 
state common law where the duty imposed under the common law paralleled the federal require-
ments). 
 123. Bank of Am., 309 F.3d at 561. 
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III. ANALYSIS 

A. Overview: The Theoretical Crossroads of Credit Cards and Products 
Liability Principles 

Initially, it is important to flesh out some of the theoretical under-
pinnings of products liability law that render its application to credit 
cards appropriate.  One objective of imputing strict liability for product 
defects is to encourage greater product safety and fitness.124  This objec-
tive is achieved by giving manufacturers greater incentives to avoid liabil-
ity as well as by pricing risky products out of the marketplace due to in-
creased insurance costs faced by their manufacturers.125  Another 
justification for the application of strict liability in the products realm is 
that strict liability shifts the risks and corresponding costs of product-
related harms to the party most able, both financially and efficiently, to 
internalize or distribute them.126 

Those same justifications are frequently asserted by credit card is-
suers in the bankruptcy courts when the issuers unsuccessfully attempt to 
have debtors’ balances declared nondischargeable.127  These courts have 
often allowed the discharge of huge credit card debts, which seem to be 
the product of irresponsible borrowing and spending, because such deci-
sions might “encourage banks to more prudently investigate the credit-
worthiness of high-risk borrowers . . . .”128  Also, due in large part to their 
credit card operations, banks can more appropriately bear the financial 
costs and risks that their products inflict upon consumers.129  Further-
more, banks routinely perform sophisticated actuarial studies indicating 
that they can afford to risk the nonpayment of many cardholders’ debts 
by factoring that risk into their finance charges.130  In fact, due to astro-
nomically high interest rates and the tendency of many marginal borrow-
ers to pay little more than the monthly minimum, the “extranormal” 
profits derived from every “good customer” allow banks to accept that 
much additional risk of marginal customer default.131  Inevitably, as 
banks’ profits increase due to their credit card operations, the number of 
defaults representing the misery and self-destruction of marginal debtors 
will also increase.132 

 
 124. JAMES A. HENDERSON, JR. & AARON D. TWERSKI, PRODUCTS LIABILITY: PROBLEMS AND 

PROCESSES 91 (4th ed. 2000). 
 125. Id. at 91–92. 
 126. Id. at 92. 
 127. See supra notes 124–26 and accompanying text. 
 128. Mfrs. Hanover Trust Co. v. Ward (In re Ward), 857 F.2d 1082, 1085 (6th Cir. 1988). 
 129. See Lawrence M. Ausubel, Credit Card Defaults, Credit Card Profits, and Bankruptcy, 71 
AM. BANKR. L.J. 249, 258–61 (1997) (noting that banks’ credit card operations are over four times as 
profitable as all other banking activities). 
 130. First Nat’l Bank of Mobile v. Roddenberry, 701 F.2d 927, 932 (11th Cir. 1983). 
 131. Ausubel, supra note 129, at 264. 
 132. Id. at 257. 
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Unfortunately, because the overwhelming majority of those mar-
ginal customers generate those extranormal profits, it is not cost-effective 
for banks to spend the resources required to perform in-depth inquiries 
and ferret out the few potential consumers who will eventually default on 
their debts.133  The social and individual costs placed on those who suffer 
from debt improvidently extended to them constitute market external-
ities that credit card companies are best situated to internalize.  Given 
that the overarching goal of products liability doctrine is to force manu-
facturers to internalize the costs generated by their placement of danger-
ous and defective products in the marketplace, credit card issuers repre-
sent appropriate targets of this progressive body of law. 

It is readily apparent that banks are both “better positioned to pre-
vent the risk from occurring” and better able to insure against this risk.134  
This is because, as “highly sophisticated credit card issuers who engage in 
thousands of virtually identical transactions,” banks can accurately pre-
dict the rate of loss for a given set of credit standards and make adjust-
ments to reduce those losses.135  In contrast, many vulnerable debtors are 
financially unable to shoulder those same risks and “are anything but so-
phisticated in their financial understanding.”136 

At this point, the obvious question is: If bankruptcy law allows 
debtors to escape their debts on the same theoretical grounds underpin-
ning product liability law, then why make the foray into the murkier wa-
ters of defects, causation, and damages?137  First, unlike the potentially 
industrywide indictment that could be affected by a massive products li-
ability action, merely allowing debtors in bankruptcy to discharge their 
credit card debts does little to encourage credit card issuers to change 
their practices.  As noted earlier, the massive profits from the marginal 
customers who charge up to their credit limits and pay only the minimum 
each month exceed the losses due to defaults.138  These profits encourage 
banks to continually expand their customer base.139  Moreover, contrary 
to popular wisdom, individuals who begin to rise from the ashes of bank-
 
 133. See TERESA A. SULLIVAN ET AL., THE FRAGILE MIDDLE CLASS: AMERICANS IN DEBT 246–
47 (2000). 
 134. Margaret Howard, Shifting Risk and Fixing Blame: The Vexing Problem of Credit Card Obli-
gations in Bankruptcy, 75 AM. BANKR. L.J. 63, 81 (2001). 
 135. Id. at 82–83. 
 136. Id. 
 137. It is absolutely crucial to point out that despite the recently enacted Bankruptcy Abuse Pre-
vention and Consumer Protection Act of 2005, the precedent set in favor of liberally discharging debts 
should remain relatively unscathed.  First, in situations where the debtors qualify for Chapter 7 filing, 
the dischargeability of credit card debts is still grounded in § 523(a) of the Bankruptcy Code.  Fur-
thermore, even the more optimistic estimates project that only 10% of the consumers who are cur-
rently filing under Chapter 7 would be shifted by the new law to a Chapter 13 repayment plan.  Simp-
son, supra note 32, at 40.  Others estimate that the aforementioned figure is likely to be 5% or less.  
Dan Lynch, Big Caseload, Little Payoff: Bankruptcy Code Overhaul Would Burden Court With More 
Chapter 13 Cases, Requiring Costly Oversight, PALM BEACH DAILY BUS. REV., Mar. 11, 2005, at 1 
(“Nationally, it’ll add up to about 55,000 cases out of a million and a half.”). 
 138. SULLIVAN ET AL., supra note 133, at 135–37. 
 139. Id. 
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ruptcy are ideal targets for credit card issuers because issuers know that 
borrowers cannot seek the protection of the bankruptcy courts for at 
least six years.140  Of equal importance is the fact that a relatively small 
number of individuals and families suffering under the crushing weight of 
consumer debt will actually file for bankruptcy.141  As previously noted, 
credit card debt is frequently cited as a cause of depression, health dete-
rioration, familial and marital breakdowns, and even suicide.142 

Credit card issuers are also launching a full-scale campaign to en-
sure that the discharge provisions in the Bankruptcy Code lose their ef-
fectiveness.  Creditors frequently abuse the bankruptcy system by threat-
ening nondischargeability complaints under section 523(a)(2)(A) of the 
Bankruptcy Code to coerce settlements or debtor reaffirmations.143  Even 
more ominous are the banks’ persistent lobbying efforts to change the 
Bankruptcy Code to preclude the discharge of credit card debts incurred 
when the debtor could not reasonably expect or believe that he had the 
ability to repay it.144  The industry’s main source of profit results from the 
marketing of unjustifiably generous lines of credit to subprime borrow-
ers.  Thus, the banks’ proposed alteration would effectively eliminate ac-
cess to the protections afforded by bankruptcy to the people who need it 
most desperately.145 

To best analyze credit cards under a products liability approach, one 
must choose the most appropriate theory of liability of the three con-
tained in the Restatement: manufacturing defect, design defect, and the 
failure to warn. 

Because the central argument of this note is that credit cards are de-
signed to encourage consumers to accumulate debt and prolong that debt 
for as long as possible, the theory of manufacturing defect is wholly in-
appropriate.146  This theory would only apply if credit cards departed 
from their reasonably safe intended design.147 

Although failure-to-warn may appear promising as a theory of li-
ability, huge problems arise when applied to the credit card industry.  
The first problem is federal preemption.  This issue arises because the 
NBA and the Home Owners Loan Act (HOLA) congressionally absolve 
card issuers of the responsibility meaningfully to warn consumers regard-

 
 140. Id. at 24. 
 141. See MANNING, supra note 42, at 13 (noting that there are almost forty-five million house-
holds carrying an average of over $11,000 of credit card debt); CHARLES J. TABB & RALPH 

BRUBAKER, BANKRUPTCY LAW: PRINCIPLES, POLICIES, AND PRACTICE 55 (2003) (noting that recently 
consumers have been filing for bankruptcy at an annual rate of almost 1.5 million cases). 
 142. See supra notes 9–22 and accompanying text. 
 143. Howard, supra note 134, at 141.  However, section 523(d) allows debtors to recover attor-
neys’ fees and costs if the debts are discharged and the losing creditor is unable to demonstrate any 
justification for the complaint.  See Bank of Am. v. Jarczyk, 268 B.R. 17, 24 (W.D.N.Y. 2001). 
 144. See, e.g., Ausubel, supra note 129, at 265–67. 
 145. Id. at 264–67. 
 146. RESTATEMENT (THIRD) OF TORTS: PRODS. LIAB. § 2(a) (1998). 
 147. Id. 
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ing the dangers of debt.148  Additionally, it is also unclear whether con-
sumers who are at the highest risks of falling into the debt trap are able 
to comprehend such warning material.149  The lack of financial literacy 
amongst these consumers would likely render any such warning require-
ment wholly ineffective.150  In addition to low levels of financial literacy, 
warnings would also be ineffective because of the power of advertising.  
Advertising has been shown to exert a much greater influence upon con-
sumers’ perceptions and beliefs regarding product safety than warnings 
and warranties.151 

Lastly, consumers already know that accumulating high-interest 
debt is bad but seem to accumulate it nevertheless.  This undermines the 
probable success of comprehensive warnings to that effect.  That con-
sumers have increasingly fallen into the debt trap despite an abstract 
awareness of debt’s perils reflects the issuing banks’ pervasive manipula-
tion of established cognitive biases, which effectively “lower[s] consumer 
appreciation of product risks.”152  Because this “design” of many credit 
cards results in unsafe levels of indebtedness by manipulating cognitive 
biases to a point where warnings are ineffective, such “design” is prop-
erly the focus of any cohesive products-related theory of liability vis-à-vis 
the credit card industry.  Both courts and the Restatement have put a 
higher premium on ferreting out unsafe product designs than on merely 
requiring that dangerously designed products are accompanied with 
warnings that all consumers can comprehend and follow.153 

Under the Restatement, a product “is defective in design when the 
foreseeable risks of harm posed by the product could have been reduced 

 
 148. See supra notes 99–116 and accompanying text (demonstrating the reluctance of legislatures 
and courts to impose burdensome warning requirements on national banks). 
 149. See Alan M. White & Cathy Lesser Mansfield, Literacy and Contract, 13 STAN. L. & POL’Y 

REV. 233, 233–38 (2002) (noting that most consumers do not even read warnings or disclosure forms 
and that based on their studies, only 3% of the American adult population has the requisite documen-
tary literacy skills to comprehend fundamental credit card information). 
 150. Id. 
 151. See Note, Harnessing Madison Avenue: Advertising and Products Liability Theory, 107 

HARV. L. REV. 895, 902–05 (1994). 
 152. Jon D. Hanson & Douglas A. Kysar, Taking Behavioralism Seriously: Some Evidence of 
Market Manipulation, 112 HARV. L. REV. 1422, 1427–28 (1999).  In addition to obvious strategies of 
exploiting consumers’ cognitive biases to be discussed later in this note, Hanson and Kysar give an 
example of subtle manipulation when describing how the credit card industry fought to influence gas 
stations that were charging more for gas when paid for with credit to label such differences as cash 
discounts rather than credit surcharges because they did not want customers to associate a “loss” with 
the use of their credit cards.  Id. at 1441.  See also Bar-Gill, supra note 41, at 1395–1423. 
 153. See, e.g., Rogers v. Ingersoll-Rand Co., 144 F.3d 841 (D.C. Cir. 1998) (holding that compre-
hensive warnings and instructions were insufficient to reduce product manufacturer’s liability stem-
ming from a design defect); Uniroyal Goodrich Tire Co. v. Martinez, 977 S.W.2d 328 (Tex. 1998); see 
also RESTATEMENT (THIRD) OF TORTS: PRODS. LIAB. § 2 cmt. l (1998) (“In general, when a safer de-
sign can reasonably be implemented and risks can reasonably be designed out of a product, adoption 
of the safer design is required over a warning that leaves significant residuum of such risks. For exam-
ple, instructions and warnings may be ineffective because users of the product may not be adequately 
reached, may be likely to be inattentive, or may be insufficiently motivated to follow the instructions 
or heed the warnings.”). 
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or avoided by the adoption of a reasonable alternative design by the 
seller . . . and the omission of the alternative design renders the product 
not reasonably safe.”154  The subsections to follow will analyze some of 
the elements required to establish a case for design defect as it might be 
applied to the credit card industry.  Specifically, these subsections will 
analyze whether credit cards are “products” as opposed to services, the 
nature of the defect(s) and possible alternative designs, as well as the ele-
ment of causation.  The relevant affirmative defenses of comparative 
negligence and assumption of the risk will also be addressed.  Finally, re-
lated questions surrounding federal preemption and arbitration clauses 
will also be briefly analyzed. 

B. Credit Cards: Products or Services? 

For the purposes of products liability law, “[a] product is tangible 
personal property distributed commercially for use or consumption.”155  
A credit card is tangible personal property and is distributed by banks 
through the mail for the commercial purpose of turning a profit.  Fur-
thermore, these banks are hopeful that those who receive their products 
will use them as much as possible for purchases, cash advances, and other 
transactions.  In other words, a credit card is essentially a line of credit 
that is commercially distributed en masse so that cardholders “consume” 
the credit line they are given. 

In the statute that was ultimately struck down in American Bankers 
Association v. Lockyer,156 credit cards were defined as “[a]ny card, plate, 
coupon book, or other single credit device existing for the purpose of be-
ing used from time to time upon presentation to obtain money, property, 
labor or services on credit.”157  Furthermore, banks and scholars alike re-
fer to credit cards themselves as “products.”158  In addition, many of the 
definitions of “product” gleaned from state statutes and court decisions 
appearing in the Restatement are sufficiently broad to include credit 
cards.  Credit cards are themselves tangible items that are manufactured, 
introduced into commerce, and ultimately distributed to consumers.159 

However, this inquiry is not quite so simple.  In the context of credit 
cards, the product—that is, the physical card itself—does not cause con-
sumers to go into debt.  The alleged “defects” of credit card design are 
rooted in the terms, conditions, and services surrounding a non-physical 
 
 154. RESTATEMENT (THIRD) OF TORTS: PRODS. LIAB. § 2(b) (1998). 
 155. Id. § 19(a). 
 156. 239 F. Supp. 2d 1000, 1021 (2002). 
 157. Id. at 1002 n.1. 
 158. See, e.g., David A. Lander, “It ‘Is’ the Best of Times, It ‘Is’ the Worst of Times”: A Short Essay 
on Consumer Bankruptcy After the Revolution, 78 AM. BANKR. L.J. 201, 205 (2004) (“SUB-PRIME 

PRODUCTS”); Stefano DellaVigna & Ulrike Malmendier, Contract Design and Self-Control: Theory 
and Evidence, 119 Q. J. ECON. 353, 353 (2004) (referring to credit cards as “leisure goods”); SULLIVAN 

ET AL., supra note 133, at 19 (noting that card issuers are selling the product of “credit”). 
 159. RESTATEMENT (THIRD) OF TORTS: PRODS. LIAB. § 19 cmt. a, reporters’ note (1998). 
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line of credit.  The Restatement makes it clear that “[s]ervices, even 
when provided commercially, are not products.”160  In cases involving de-
fective services, the appropriate standard is negligence, not strict liabil-
ity.161 

Further contributing to the problem is the fact that no court has ap-
plied strict liability to credit card issuers when such a cause of action was 
initiated, but courts have considered negligence suits against card issu-
ers.162  Additionally, the Restatement notes that the application of strict 
liability, which had previously rendered the determination of what con-
stituted a product crucial, is not as prominent when the theory of liability 
is defective design.163  This decreased prominence results because the 
risk-utility balancing employed in such an analytic endeavor is rooted in 
negligence.164  This is not to say, however, that strict liability and the 
“product versus service” inquiry is irrelevant in design defect cases. 

Strict products liability for design defect . . . differs from a cause of 
action for a negligently designed product in that the plaintiff is not 
required to prove that the manufacturer acted unreasonably in de-
signing the product.  The focus shifts from the conduct of the manu-
facturer to whether the product, as designed, was not reasonably 
safe.  A manufacturer is held liable regardless of his lack of actual 
knowledge of the condition of the product because he is in the su-
perior position to discover any design defects and alter the design 
before making the product available to the public.165 

 
 160. Id. § 19(b) (emphasis added). 
 161. See id. § 19 cmt. a. 
 162. See Beard v. Goodyear Tire & Rubber Co., 587 A.2d 195, 201 (D.C. 1991) (refusing to hold 
defendant, a retail creditor, liable to those injured as a result of fraudulent credit applications even 
though it could have instituted more probing processing requirements because “such a rule would in 
effect impose liability without fault,” and “in the absence of legislation, the doctrine of strict liability 
applies only to conditions and activities which are abnormally dangerous to life, limb, or property”).  
However, the court emphasized the relatively small number of fraudulent credit applications and the 
minute proportion of total applications processed comprised by them.  Id.  On the other hand, the 
number of improvidently extended credit cards is massive and represents the lion’s share of the indus-
try’s profits.  Furthermore, the credit industry typically loses money when it approves fraudulent credit 
applications, while actuarial models conclude that the reckless large-scale extension of credit to sub-
prime borrowers will produce extra-normal profits.  In Beard, the plaintiff was never in jeopardy of 
having to pay the unauthorized charges but was merely suing for damages corresponding to his re-
duced credit rating.  Id. at 197.  As such, the necessary pressures that would have urged the court to 
force Goodyear to further internalize the costs of approving fraudulent applications did not exist as 
they do with the problem presented in this note.  See also Bradshaw v. Mich. Nat’l Bank, 197 N.W.2d 
531, 532 (Mich. Ct. App. 1972) (holding that plaintiff pled sufficient facts to state a negligence claim 
and discarding the plaintiff’s strict liability theory against card issuer because “[s]trict liability is a term 
that has been used in product liability cases”).  However, it is important to note that the plaintiff was 
suing the bank because it had issued a card to plaintiff and mailed it to his former address where third 
parties obtained it and used it to make purchases.  Therefore, liability was based on the negligent act 
of failing to ascertain the identity of those who used the card, not on the theory that the card itself 
caused injury. 
 163. RESTATEMENT (THIRD) OF TORTS: PRODS. LIAB. § 19 cmt. a (1998). 
 164. Id. 
 165. Voss v. Black & Decker Mfg. Co., 450 N.E.2d 204, 207–08 (N.Y. 1983). 
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The Restatement indicates that there is a great deal of grey area sur-
rounding what is properly considered a product and what is properly 
considered a service.  In such circumstances, it encourages courts to ap-
ply the different public policy considerations that initially led to the use 
of strict liability in products liability actions and to decide if they would 
be served by treating the entity at issue as a product.166  The public policy 
considerations include: the public interest in life and health, invitations 
and solicitations of the manufacturer to purchase the product, the justice 
of imposing the loss on the manufacturer who created the risk and 
reaped the profit, the superior ability of the commercial enterprise to dis-
tribute the risk of injury as a cost of doing business, the disparity in bar-
gaining power between the two parties, and the difficulty faced by requir-
ing the injured party to prove specific acts of negligence in such cases.167 

The first five of six factors are easily satisfied in the context of credit 
cards.  The health consequences of excessive debt certainly represent a 
public interest.  After all, it was this public interest that led Congress to 
formulate the Bankruptcy Code and to create an “institutionalized 
breach of contract.”168  The manufacturers or bank issuers of credit cards 
also invite and solicit consumers to “purchase” and use its products by 
sending out billions of preapproved credit offers every year.  In accor-
dance with the multitude of bankruptcy courts concluding that card issu-
ers have created the risk of indebtedness and should bear the financial 
consequences of debtor defaults, those issuers should internalize all of 
the injuries attributable to their “products.”  Furthermore, banks are bet-
ter able to distribute the risk of injury than the less sophisticated con-
sumer-debtors through the use of actuarial math and through technology 
that can monitor cardholder borrowing and prevent people from exceed-
ing their credit lines.  Finally, the disparity in bargaining power between 
the issuing bank and a single cardholder is obvious from the boilerplate 
“cardholder agreements” that accompany the 1.5 billion credit cards cur-
rently in U.S. circulation.169 

Despite the presence of these five factors, however, it is unclear 
how much they weigh in favor of excluding services from strict products 
liability because these rationales are applicable to many types of personal 
injuries for which negligence is the prevailing standard.170  Yet the ration-
ale relating to plaintiffs’ inabilities to prove specific acts of negligence in 
products liability cases is more persuasive, not only with respect to credit 
cards, but also as to the primary determinant of whether strict liability or 
negligence is the more appropriate standard in any given products liabil-

 
 166. RESTATEMENT (THIRD) OF TORTS: PRODS. LIAB. § 19 cmt. a, reporters’ note (1998). 
 167. Id. 
 168. Howard, supra note 134, at 72. 
 169. See Bar-Gill, supra note 41, at 1373 (2000 figures). 
 170. See William C. Powers, Jr., Distinguishing Between Products and Services in Strict Liability, 
62 N.C. L. REV. 415, 425–27 (1984). 
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ity case.171  In the context of credit cards, when transactions between the 
debtor and creditor are not face-to-face and the loans are basically 
“mass-produced,” it is difficult for plaintiffs to discover the necessary in-
formation surrounding the issuing bank’s conduct in order to prove neg-
ligence.172  In fact, most of the “decisions” that are made regarding debt-
ors’ accounts are entirely computerized and based on actuarial 
formulas.173  From a theoretical perspective, the application of strict li-
ability against the credit card industry in the products liability context is 
consistent with the practice of bankruptcy courts, operating under the 
knowledge that creditors are to blame for much of debtors’ suffering, to 
narrowly construe exceptions to the discharge of credit card debt.174 

C. Credit Cards, Design Defects & Reasonable Alternative Designs 

The trend over the last three decades of increased credit delinquen-
cies and charge-offs has been confined to credit cards and has not charac-
terized any other type of consumer credit.175  This indicates that there is 
something singular about the “design” of credit cards that uniquely 
causes people to accumulate too much debt.  To advance this argument, 
it is necessary to identify the design features that create and exacerbate 
the foreseeable risks of harm posed by credit cards.  As previously estab-
lished, the foreseeable risks of harm posed by credit cards are the acute 
and severe consequences of unsecured, high-interest debt as well as its 
rapid accumulation. 

One such defect is the ease with which consumers can obtain a 
credit card.  Issuing banks often do not inquire about vital information 
such as salary, length of employment, or levels of outstanding debt.176  
Even when the banks do ask for this pertinent information, they often 
issue extensive lines of unsecured credit without performing sufficient 
investigations to justify such an extension.177  Many of these cards and 
corresponding credit lines are given to people who have debt-to-income 

 
 171. Cf. id. at 425 (noting that the difficulty of proof rationale better distinguishes products from 
services but is not necessarily instructive as to why it supports a blanket rule that strict liability can 
never be applied to services). 
 172. Cf. FCC Nat’l Bank v. Gilmore (In re Gilmore), 221 B.R. 864, 878 (Bankr. N.D. Ala. 1998) 
(“In this matter, the plaintiff relied almost exclusively on evidence of the debtor’s bleak personal fi-
nancial condition.  That . . . was introduced to show that the debtor lacked the ability to pay . . . at the 
time those charges were made.  But . . . the plaintiff ‘pre-approved’ the card based on information 
known only to the plaintiff.”). 
 173. David A. Skeel, Jr., Bankruptcy’s Home Economics, 12 AM. BANKR. INST. L. REV. 43, 48 
(2004). 
 174. See, e.g., AT&T Universal Card Servs. Corp. v. Chinchilla (In re Chinchilla), 202 B.R. 1010, 
1015–16 (Bankr. S.D. Fla. 1996) (noting that credit card companies habitually and intentionally market 
their products to people in precarious financial situations with the hopes that they will run up their 
balance and make only the minimum monthly payments, further extending themselves). 
 175. See Ausubel, supra note 129, at 257. 
 176. SULLIVAN ET AL., supra note 133, at 137. 
 177. See Skeel, supra note 173, at 48. 
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ratios of 50% or greater.178  This means that over half of their pretax in-
come would be required to service existing debt.179  However, card issu-
ers’ profits make clear that quantity matters more than quality: most 
credit card issuers profit by “turning over a large volume of credit trans-
actions quickly,” as opposed to carefully investigating and monitoring the 
creditworthiness of borrowers.180  Furthermore, card companies’ most 
profitable segment of consumers are those who are willing to quickly 
rack up credit card debts, make minimal payments, and perhaps pay late 
on occasion, thereby triggering a penalty fee or a higher default annual 
percentage rate (APR).181  As such, these consumers, who are already 
sinking under the weight of existing credit obligations and whose income 
show a likely inability to make more than the minimum monthly pay-
ment, are the most sought after cardholders.182 

Another “design-type” feature of credit cards is that they allow debt 
to be “incurred bit by bit.”183  This feature allows people to quickly amass 
thousands of dollars of additional debt loads through a series of charges, 
none of which exceed $20 or $30.  Furthermore, by removing the imme-
diate need for money and by creating a mental disconnect between 
spending transactions and the idea that one is spending “real” money, 
credit cards actually encourage people to buy things on impulse.184  This 
encouragement lessens their sensitivity to price.185  Credit card companies 
are aware of this effect and are profiting from the known lack of impulse 
control among humans: their likelihood to choose current over post-
poned gratification.186  However, this same feature also makes credit 
cards convenient as cash substitutes and represents their utility to con-
sumers.  Thus, it would be undesirable to change this particular feature.  
Moreover, it would likely be impossible to change or substitute an alter-
native design because this feature is central to the product itself.  A 
product liability theory for this particular aspect of credit cards likely 
would need to be grounded in theories of product category liability.  One 
would have to argue that credit cards (as product category) have so little 
utility and such abnormally high risks of harm that they are best removed 

 
 178. See SULLIVAN ET AL., supra note 133, at 125. 
 179. Id. at 124–25. 
 180. Howard, supra note 134, at 131 (2001) (quoting Luther Zeigler, The Fraud Exception to Dis-
charge in Bankruptcy: A Reappraisal, 38 STAN. L. REV. 891, 907 (1986)). 
 181. SULLIVAN ET AL., supra note 133, at 135–36.  Credit card companies actually lose money on 
users who do not carry balances from month to month because these borrowers often enjoy extras 
such as cash back and annual fee waivers, in addition to the ability to borrow money for free for thirty 
days.  DellaVigna & Malmendier, supra note 158, at 379. 
 182. SULLIVAN ET AL., supra note 133, at 129. 
 183. Id. at 247. 
 184. Roberts & Jones, supra note 13, at 220. 
 185. Id. (concluding that the direct relationship between credit cards and increased spending mir-
rors the “weapons effect,” or the hypothesis that people are more aggressive when they carry guns). 
 186. Id. 
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from the market entirely.187  The Restatement indicates that such judg-
ments are more appropriately left to legislatures and administrative 
agencies, not the courts.188 

There are, however, other credit card design defects189 that do not 
face the aforementioned limitation, but are also consciously geared to-
wards exploiting consumers’ profound cognitive biases.  The most signifi-
cant of these biases is the “underestimation bias.”  This bias dictates that 
people tend to underestimate future borrowing and correspondingly 
overestimate or be overly optimistic about their future ability to pay off 
whatever balances they may accrue.190  The underestimation bias causes 
people to be more responsive to short-term factors, such as annual fees, 
and results in consumers being “insufficiently sensitive to variation in . . . 
long-term elements of the credit card price.”191  One prominent feature of 
credit cards that exploits this bias is the tendency to highlight and feature 
low introductory interest rates that go up after six to eighteen months.192  
Not only do consumers underestimate their likelihood to have a balance 
when the introductory rate expires, but they also underestimate the sig-
nificance of the future interest rates on their levels of indebtedness.193  It 
is these high, long-term interest rates that result in faster debt growth 
and accelerate the negative social and individual consequences of such 
debt. 

Often accompanying such “teaser rates” is the absence of an annual 
fee.  Because of its immediate relevance to the consumer, this absence 
assists in obscuring the future costs that comprise the bulk of debtors’ 
problems and creditors’ profits.194 

Another way in which creditors exploit consumers’ underestimation 
bias is through the imposition of high late fees and default interest rate 
penalties.195  In accordance with the underestimation bias, consumers un-
derestimate their future irresponsibility.196  This bias increases the risks 
and costs to debtors.  Over-the-limit fees are similar in that they exploit 
consumers who underestimate future borrowing and thus never expect to 
exceed their credit limits.  When these cognitive biases result in default 

 
 187. See generally James A. Henderson, Jr. & Jeffrey J. Rachlinski, Product-Related Risk and 
Cognitive Biases: The Shortcomings of Enterprise Liability, 6 ROGER WILLIAMS U. L. REV. 213 (2000). 
 188. RESTATEMENT (THIRD) OF TORTS: PRODS. LIAB. § 2 cmt. d (1998) 
 189. Bar-Gill, supra note 41, at 1376. 
 190. Id.; see also Howard, supra note 134, at 106–07 (describing a cognitive bias in favor of current 
consumption over postponed gratification, underestimation of risks present in current consump-
tion/borrowing). 
 191. Bar-Gill, supra note 41, at 1376. 
 192. Ausubel, supra note 129, at 262. 
 193. Id. 
 194. Bar-Gill, supra note 41, at 1392. 
 195. Id. at 1393. 
 196. Id. at 1395. 



GOLDSTEIN.DOC 7/14/2006  3:56:42 PM 

No. 4] TORT CULPABILITY OF CREDIT CARD ISSUERS 849 

APRs (up to 30%), the consumers’ debts and their attendant dangers 
grow even faster.197 

Perhaps the most dangerous feature of credit card design is the 
minimum monthly payment feature.  This feature is often set very close 
to or below the monthly finance charge.198  Based on the typical mini-
mum payment structure and an 18% APR (which is lower than many 
cards that have APRs of over 20% and default APRs of up to 30%), it 
would take a cardholder thirty-four years to pay off a $2500 balance and 
would cost in excess of $7500.199  Though advertised as a convenience or 
flexibility feature, the minimum monthly payment is usually only rele-
vant for non-creditworthy, financially strapped consumers.200  The low 
amortization rate generates profits because consumers, in accordance 
with their bias, underestimate how long it will take to pay off their 
debts.201  When consumers receive a statement with a significant balance, 
they often remit the minimum payment and justify it by reassuring them-
selves that they will pay a larger amount next time.202  To further encour-
age debtors to remit only the minimum, companies usually juxtapose the 
minimum payment and total balance figures, making the disparity more 
salient.203 

Because the goal of products liability law is to force manufacturers 
to internalize the costs associated with product risks, it follows that credit 
card features that have this effect should be recognized as defects.  The 
ensuing liability would force card issuers to reinternalize those costs. 

If design defects are identified, there must be a reasonable alterna-
tive design (RAD) that could have been adopted to reduce or prevent 
the injury.204  In evaluating such a proposition, the Restatement indicates 
that courts should consider a variety of factors such as: 

the magnitude and probability of the foreseeable risks of harm, the 
instructions and warnings accompanying the product, and the na-
ture and strength of consumer expectations regarding the product, 
including expectations arising from product portrayal and market-
ing. . . . The relative advantages and disadvantages of the product as 
designed and as it alternatively could have been designed may also 
be considered.  Thus, the likely effects of the alternative design on 
product costs . . . and the range of consumer choice among products 
are factors that may be taken into account.205 

 
 197. Id. at 1393. 
 198. Id. at 1408. 
 199. SULLIVAN ET AL., supra note 133, at 112. 
 200. Chevy Chase Bank v. Briese (In re Briese), 196 B.R. 440, 448 (Bankr. W.D. Wis. 1996). 
 201. Bar-Gill, supra note 41, at 1408. 
 202. Id. 
 203. Id. 
 204. HENDERSON & TWERSKI, supra note 124, at 485. 
 205. RESTATEMENT (THIRD) OF TORTS: PRODS. LIAB. § 2 cmt. f (1998). 
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Fortunately, the effects of imposing liability on corporate earnings and 
profits are irrelevant considerations.206  Although none of the RAD-like 
suggestions proposed in this note would actually alter the physical credit 
card itself, these alternatives would have the intended impact of a RAD 
by efficiently increasing the safety of the product. 

One component of a possible RAD is the use of more extensive 
screening and creditworthiness investigations prior to distribution.  Card 
companies are very capable of conducting such investigations.  In fact, 
they are already conducted to justify imposition of a universal default 
APR or to prepare for collections or bankruptcy proceedings.207  These 
investigations occur when a minimum payment is missed or when it be-
comes clear (based on payment history) that the debtor is unable to re-
pay the debt.208  In addition to greater levels of screening at the start of 
the credit relationship, follow-up investigations regarding credit-
worthiness as well as changes in financial status, income, and expenses 
should be performed at reasonable intervals.209  This dimension alone 
would be unlikely to hurt credit card profits, thus rendering an increase 
in credit price unnecessary.  Some credit card issuers who more carefully 
screen potential borrowers have already reduced their charge-off rates 
while still maintaining their profitability.210 

Such investigations into borrowers’ financial and credit histories are 
consistent with some proposals by legal scholars to extend the duty of 
suitability, as it currently applies to securities brokers, to subprime lend-
ers, forcing them to extend credit only in amounts a particular borrower 
can afford, while still allowing them to extend credit in some reasonable 
amount to most consumers.211  By forcing card issuers to extend credit in 
amounts that correspond to borrowers’ individual abilities to repay, the 
issuers could still charge higher interest rates and ensure profitability 
without the danger of an unreasonably large debtors’ principal.212  This is 
a feasible alternative practice as evidenced by the continuing profitability 
of high-cost home loan issuers despite the statutory requirement of the 
Home Owners Equity Protection Act (HOEPA), which prohibits lenders 
from extending loans based solely on consumers’ collateral and not their 
abilities to repay.213 

 
 206. Id. 
 207. AT&T Universal Card Servs. Corp. v. Chinchilla (In re Chinchilla), 202 B.R. 1010, 1015–16 
(S.D. Fla. 1996). 
 208. Id. at 1016. 
 209. Howard, supra note 134, at 137. 
 210. Clarke Canfield, As MBNA Grows Strong, So Does Its Job Presence Here: Sound Manage-
ment and Lending Practices, Along with a Diversified Base, Have Built a Company That Likes Maine, 
PORTLAND PRESS HERALD (Maine), Mar. 14, 1999, at 1B. 
 211. Abraham B. Putney, Rules, Standards, and Suitability: Finding the Correct Approach to 
Predatory Lending, 71 FORDHAM L. REV. 2101, 2125 (2003) (citing Engel & McCoy, supra note 88, at 

1318). 
 212. See Engel & McCoy, supra note 88, at 1317–66. 
 213. Id. at 1319. 
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Additionally, card issuers currently permit debtors to exceed their 
credit limits.214  Another possible dimension of a RAD would prevent 
such overborrowing from occurring.  “Swipe machines . . . enable credi-
tors to monitor their cardholders’ spending and to refuse authorization of 
charges in excess of existing credit limits . . . . Creditors have the technol-
ogy; they need only the will to use it.”215  In fact, the only plausible expla-
nation for why this existing technology is not used is because it would cut 
into issuers’ profits by standing in the way of cardholders’ rapid accumu-
lation of debt.216  For example, if a debtor exceeds the credit limit on the 
typical credit card, he will be assessed a fee of at least thirty dollars, his 
APR may change to a higher default APR, and most surprisingly of all, 
his credit limit will likely increase automatically.217 

Another dimension could be the return of annual fees for credit 
cards.  The assessment of these fees would still allow for the distribution 
of credit cards to a greater number of creditworthy consumers because 
many cash-strapped consumers would be unlikely to pay the initial an-
nual fee.  Others would be likely to pay such a fee if they are charged by 
multiple players in the industry because much of the appeal of credit 
cards is their convenience.218  Annual fees would also dull the underesti-
mation biases of borrowers and the problem of hyperbolic discounting, 
that is, the focus on short-term costs, expenses, and perks.219 

Another possible RAD-like design alteration is using a higher per-
centage of the outstanding balance to determine the minimum monthly 
payment.  The addition of a basic warning about the dangers of making 
only the minimum monthly payment could be similarly beneficial,220 
though more so in conjunction with other strategies. 

Despite the lack of precision with regard to the potential aspects of 
RADs set forth above, products liability law contains no requirement 
that a plaintiff produce or describe an exact prototype for a RAD.221  It is 
equally likely that, in regard to credit cards, the production of expert tes-
timony would be unnecessary because much of what is proposed above is 
common sense.222  The majority of people in this country are familiar 
with credit card debt.223  Therefore, it would not be difficult to explain, 
for example, why preventing people from making charges that push them 
over their credit limits by restricting authorizations of such charges 
would reduce the accumulation of debt. 
 
 214. First Nat’l Bank of Mobile v. Roddenberry, 701 F.2d 927, 932 (11th Cir. 1983). 
 215. Howard, supra note 134, at 105–06. 
 216. Id. at 143. 
 217. See SULLIVAN ET AL., supra note 133, at 115. 
 218. See id. at 108 (noting that in 1995, Americans used credit cards more often than cash for their 
consumer transactions, demonstrating that credit cards are the new “payment of choice”). 
 219. Cf. Bar-Gill, supra note 41, at 1408. 
 220. See Am. Bankers Ass’n v. Lockyer, 239 F. Supp. 2d 1000, 1002 (E.D. Cal. 2002). 
 221. RESTATEMENT (THIRD) OF TORTS: PRODS. LIAB. § 2 cmt. f (1998). 
 222. Id. 
 223. See supra Part I. 
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Many of these potential RAD-like changes would make the accu-
mulation of debt less likely while still allowing people to enjoy the con-
venience of credit cards and the flexibility afforded by the ability to bor-
row money within their means.  Thus, the failure of credit card companies 
to adopt these changes, which they have the capabilities and infrastruc-
ture to implement immediately, renders credit cards, as currently de-
signed, unreasonably unsafe. 

D. Causation-in-Fact and Proximate Cause 

For the successful application of a design defect theory of liability 
against credit card issuers, the plaintiff must satisfy the requirements of 
causation-in-fact and proximate cause.  First, it must be demonstrated 
that the various design defects were in fact a substantial factor in causing 
the particular debt-induced harms and that the card issuer’s adoption of 
a safer alternative design would have lessened those harms.224  Bank-
ruptcy courts have made findings that tend to establish actual causation.  
For example, one court held that a card issuer’s negligence in extending 
credit was a substantial factor in the accumulation of bad debt.225  The 
analysis of the actual design defects depicted above generally satisfies 
this requirement. 

A confounding problem in the credit card context exists because, in 
the majority of cases, struggling debtors have multiple credit cards and 
repayment obligations.226  This predicament makes it difficult to deter-
mine whether all the debtor’s credit cards played a role in causing the 
aggregation of harms or whether a particular credit card caused a pre-
carious financial situation to erupt into chaos.227  The Restatement pro-
vides that a product seller is liable for the degree of increased harm to 
the plaintiff where the defect is a substantial factor in causing that in-
creased harm or may be jointly and severally liable with other parties 
who may have been responsible.228  In cases where a debtor-plaintiff 
could realistically have twelve maxed-out credit cards acquired at differ-
ent times and where the debtor’s financial situation fluctuated through-
out, determining causation would be a complex, if not overwhelming, 
task.  Such situations may be appropriate junctures for the application of 
lesser-used methods of liability apportionment, such as those based on 

 
 224. HENDERSON & TWERSKI, supra note 124, at 147–50. 
 225. F.C.C. Nat’l Bank v. Cacciatore (In re Cacciatore), No. CV-97-4654(ERK), 1998 U.S. Dist. 
LEXIS 11246, at *8 (E.D.N.Y. July 21, 1998). 
 226. Leonard J. Long, An Uneasy Case for a Tort of Negligent Interference with Credit Contract, 
22 QUINNIPIAC L. REV. 235, 239–42 (2003). 
 227. See generally id. (highlighting the problem of multiple creditors flooding consumers with 
debt to justify the proposal of a third-party creditor tort for negligent interference with credit con-
tract). 
 228. RESTATEMENT (THIRD) OF TORTS: PRODS. LIAB. § 16 (1998). 
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various creditors’ market share.229  Fortunately, this difficulty would not 
interfere with establishing liability.  Rather, it would merely create a 
headache for all involved when apportioning the costs amongst the pos-
sible defendants. 

The debtor must also establish that the harms suffered due to his 
accumulation of debt were the foreseeable consequence of the design de-
fects present in the issuer’s credit card.  This showing also seems straight-
forward because the industry targets consumers who are likely to accu-
mulate debts and be unable to make substantial payments for a long 
time, as these debtors are the most profitable.  The industry sells these 
debtors cards containing features consciously designed to facilitate the 
aforementioned conditions.  The deliberateness of this practice would 
tend to establish that any of the harms caused by excessive levels of in-
debtedness are foreseeable.  Although misuse or irresponsible use of the 
credit card by the consumer generally represents an intervening cause 
that breaks the causal chain initiated by the card issuer, foreseeable mis-
use would not break the chain.230  Using improvidently extended credit to 
accumulate debt irresponsibly is not only foreseeable misuse, but is also 
the kind of misuse intended by card issuers.231  Moreover, a debtor’s ac-
quisition of additional credit cards from other card issuers would also 
constitute foreseeable misuse.  Credit card companies are well aware of 
the fact that consumers are saturated with credit cards and are constantly 
opening new accounts.232 

Furthermore, manufacturers have a duty to design products so as to 
mitigate the harms caused by such a foreseeable misuse.233  This proposi-
tion is the fundamental premise underlying products cases brought 
against automobile manufacturers, who are obliged to design vehicles 
with a requisite degree of crashworthiness.234  An appropriate analogue 
of crashworthiness in the credit card context is the failure of card manu-
facturers to prevent consumers from making charges that would cause 
them to exceed their limit.  That card issuers consciously exclude such 
“safety features” (because over-the-limit penalties are very profitable) 
demonstrates that they should and do envision precisely the irresponsible 
borrowing behavior that directly results in harmful levels of indebted-
ness. 

 
 229. See generally HENDERSON & TWERSKI, supra note 124, at 178–93 (discussing market share 
liability in products liability actions). 
 230. Id. at 289–90. 
 231. FCC Nat’l Bank v. Gilmore (In re Gilmore), 221 B.R. 864, 877 (Bankr. N.D. Ala. 1998) (not-
ing that credit cards represent a proximate cause of excessive borrowing); Citibank v. Davis (In re 
Davis), 176 B.R. 118, 120 (Bankr. W.D.N.Y. 1994) (noting that prevailing lending practices “encour-
age the misuse of credit, such as to finance existing debt service” or obtain cash advances by writing or 
depositing personal “checks”). 
 232. See Davis, 176 B.R. at 120. 
 233. See HENDERSON & TWERSKI, supra note 124, at 289–90. 
 234. E.g., LaHue v. Gen. Motors Corp., 716 F. Supp. 407, 416–18 (W.D. Mo. 1989). 
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E. Affirmative Defenses 

1. Comparative Negligence 

Traditionally, comparative negligence or comparative fault did not 
operate as a viable defense in strict products liability tort cases.235  How-
ever, comparative negligence is currently recognized as applicable to ac-
tions in strict products liability in roughly half of the states.236  Addition-
ally, the Restatement supports its availability as an affirmative defense in 
strict products liability actions to reduce defendants’ liability proportion-
ately and to accurately reflect the degrees of fault of the respective par-
ties when the plaintiff’s conduct causes the harm in concert with the 
product defect.237 

Neither party in a soured credit card contractual relationship is 
completely free of blame.  The difficulty arises in the actual apportion-
ment of fault and corresponding reduction in applicable damages owed 
to the plaintiff by the creditor.  However, there are a myriad of good rea-
sons to believe that the greater degree of fault belongs to the creditor in 
many foreseeable situations. 

First, creditors are, on balance, more sophisticated than low-
income, fiscally imprudent debtors.  Thus, they should be held to a 
higher standard of care.  Unfortunately, most consumers are not finan-
cially sophisticated; they cannot properly manage money, are overly 
hopeful about their finances, and often deny the severity of their money 
problems.  It would be absurd to hold them to the same standard as a 
bank that engages in countless identical credit card transactions every 
year.238  A great deal of case law involving debtor-creditor issues reflects 
this truism.239  For example, courts use the standard of the “least sophisti-
cated debtor” to determine whether creditors are liable under the Fair 
Debt Collection Practices Act.240  This protective standard is grounded in 
the widespread recognition that many debt-ridden consumers are either 
too trusting or generally unsophisticated when it comes to financial mat-
ters.241  Furthermore, for bankrupt debtors to obtain orders discharging 
their credit card debt, courts have set a very low standard for the reason-
ableness of their belief that the debtors would eventually be able to pay 
the amount of their charges at the times their cards were used to incur 
those charges.242  The contention that use of credit implies the ability to 

 
 235. HENDERSON & TWERSKI, supra note 124, at 278–80. 
 236. Id. at 287. 
 237. RESTATEMENT (THIRD) OF TORTS: PRODS. LIAB. § 17 (1998). 
 238. Howard, supra note 134, at 82. 
 239. E.g., Maxwell v. Fairbanks Capital Corp. (In re Maxwell), 281 B.R. 101, 118 (Bankr. D. Mass. 
2002). 
 240. Id. 
 241. Id. 
 242. See AT&T Universal Card Servs. v. Alvi (In re Alvi), 191 B.R. 724, 734 (Bankr. N.D. Ill. 
1996) (holding that Debtor’s genuine belief that he could pay off over $50,000 in unsecured debt from 
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repay would be truly absurd in this context, since it “is contrary to the 
[very] notion of credit.”243 

Additionally, it is the creditor who has the ability to police its debt-
ors through creditworthiness investigations and by terminating the credit 
relationship at any time.244  Its failure to exercise care when extending 
credit is per se negligent.245  Additionally, the assertion of a comparative 
negligence defense by a card issuer would be hypocritical because the 
very posture taken by the card industry in media advertising with current 
and prospective cardholders is that they should use these cards to “enjoy 
the good life today” and pay over time with low monthly payments.246  
Therefore, creditors are comparatively at greater fault because of their 
greater sophistication, ability to prevent harm at any stage in the credit 
relationship, and their active role in fostering the “comparatively negli-
gent” behavior of debtors. 

2. Assumption of the Risk 

In many jurisdictions, the traditional tort defense that the plaintiff 
voluntarily assumed the risk of harm will operate as a complete bar to 
recovery in strict products liability causes of action.247  This defense holds 
true in design defect cases as well.248  The argument seems to work well 
for would-be creditor defendants: consumer-debtors accept the credit 
card knowing that they are expected to eventually pay for the goods and 
services they purchase.  Consumer-debtors are also the parties who actu-
ally use the credit cards and accumulate the debt. 

Interestingly, credit card companies most frequently encounter the 
concept of “assumption of risk” when they are plaintiffs and the debtors 
are defendants in nondischargeability proceedings in court.249  Usually, 
the assumption of risk doctrine is successfully invoked to prevent credi-
 
future gambling proceeds alone—he had just been laid off from a job that paid him monthly gross 
wages of $1000—was reasonable).  It is important to point out that the court is using reasonable belief 
to preclude a finding of fraud/scienter.  However, this standard will also negate a finding of reckless or 
unreasonable disregard, which closely resembles negligence. 
 243. Bank of Am. v. Jarczyk, 268 B.R. 17, 23 (W.D.N.Y. 2001); see also Chase Manhattan Bank, 
USA v. Giuffrida (In re Giuffrida), 302 B.R. 119, 125 (Bankr. E.D.N.Y. 2003). 
 244. FCC Nat’l Bank v. Gilmore (In re Gilmore), 221 B.R. 864, 874 (Bankr. N.D. Ala. 1998). 
 245. First Card v. Leonard (In re Leonard), 158 B.R. 839, 846 (Bankr. D. Colo. 1993) (finding that 
credit card company was “extraordinarily” negligent in extending preapproved credit of $7500 when it 
neither engaged in due diligence nor tried to obtain information to measure credit worthiness or per-
sonal and financial information about the debtors). 
 246. DAVID G. OWEN, PRODUCTS LIABILITY LAW 820–21 (2005) (“As a common law and statu-
tory defense in many jurisdictions, even to claims for strict products liability in tort, assumption of risk 
remains a total bar to liability in a good number of states, thus significantly distinguishing it from con-
tributory negligence which now serves merely to reduce damages in most cases.”). 
 247. HENDERSON & TWERSKI, supra note 124, at 272–74.  It is also important to point out that 
some jurisdictions treat assumption of risk like comparative fault and engage in apportionment of 
damages.  Id. 
 248. E.g., Wagner v. Firestone Tire & Rubber Co., 890 F.2d 652, 657 (3d Cir. 1989). 
 249. See Mfrs. Hanover Trust Co. v. Ward, 857 F.2d 1082 (6th Cir. 1988); In re Gilmore, 221 B.R. 
864. 
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tors from recovering the debt amount in light of their irresponsible lend-
ing practices.250 

A critical element of voluntary assumption of the risk is that the 
plaintiff had a full appreciation of the risk.  Much of the discussion ear-
lier in this note analyzes the cognitive biases that cause most reasonable 
people to underestimate the risks of current borrowing.251  Such cognitive 
biases would undoubtedly inhibit one’s ability to fully appreciate the risk 
of indebtedness.  This recognition is endorsed by bankruptcy courts that 
acknowledge that debtors “may often be unreasonably optimistic about 
their financial prospects.”252 

Credit card companies actively manipulate the consumers’ underes-
timation bias to encourage spending, increase their debt base, and thus 
increase their profits.  This behavior has the express purpose of prevent-
ing consumers from becoming aware of the risks of high-interest debt.  
Some specific examples include the millions of mass mailings of preap-
proved credit solicitations, as well as the inducements to use their credit 
cards frequently and borrow the full amount of their credit line.253  Such 
correspondence frequently highlights the “excellent creditworthiness” of 
the recipient.254  This obscures the consequences of indebtedness and 
makes the consumer feel good about borrowing greater and greater 
amounts.255  Therefore, although cardholders engage in voluntary con-
duct that seemingly constitutes assent to the risk of debt-induced harm, 
card companies steer them in that direction via methods that directly in-
hibit debtors’ ability to appreciate the gravity of precisely those risks. 

IV. RESOLUTION 

The extension of existing bodies of law to new legal problems usu-
ally fails to produce a perfect fit.  The application of strict products liabil-
ity law, and more specifically defective design liability, to credit cards is 
no exception.  The policies and goals underlying strict products liability 
doctrine, namely forcing product manufacturers to internalize those costs 
imposed on others throughout the course of commerce, make a great 
case for the inclusion of credit cards in the realm of possible subjects for 
analysis.  Currently, credit card companies are making record profits 
while engaging in irresponsible marketing, lending, and the attaching of 
unsafe terms and conditions to its products.  Simultaneously, millions of 
Americans are reeling from the personal, social, and economic conse-
quences of debt.  These are costs that should be internalized, at least in 
part, by credit card issuers.  The issuers are the only parties with both the 
 
 250. See Mfrs. Hanover Trust Co., 857 F.2d at 1085; In re Gilmore, 221 B.R. at 874. 
 251. See supra text accompanying notes 32–39. 
 252. Colonial Nat’l Bank v. Carrier (In re Carrier), 181 B.R. 742, 749 (Bankr. S.D.N.Y. 1995). 
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ability to efficiently bear the costs of debt and the current technological 
capabilities and infrastructure to make credit cards safer.  However, ap-
plication of the law is much more difficult than merely identifying policy-
oriented goals. 

The first step in the analysis of potential card issuer liability is de-
termining whether a credit card should be or is considered a product for 
the purposes of strict products liability.  Existing law provides some 
guidance, but no definitive answers.  The Restatement emphasizes tangi-
ble things that would seem to include credit cards.  However, none of the 
relevant “design defects” considered in this note are defects in the actual 
physical card.  Instead, the defects stem from the terms and conditions of 
the loan for which the tangible card functions as an access device. 

The most persuasive justification for excluding services from the 
realm of strict liability is the difficulty of proof faced by plaintiffs for in-
juries stemming from mass-produced products, the production of which 
is completely estranged from the victim.  Credit cards are unique in this 
respect because they are “mass-produced” loans, fabricated by a process 
that does not consider individual tastes, preferences, or particularized at-
tention.  Virtually all of the relevant decisions and processes that affect 
the cardholder are made by formulas, not people.  Therefore, the policies 
behind limiting strict liability to products support the instant classifica-
tion of credit cards as products. 

Nevertheless, this classification may not be suitable enough to en-
tice courts to entertain novel theories of liability.  If considered “prod-
ucts,” many credit cards likely contain design defects insofar as they en-
velop consciously chosen features that are intended to facilitate 
indebtedness and bolster profitability.  Therefore, the accumulation of 
debt and the resulting harm is a foreseeable consequence of those design 
defects.  However, those defects alone do not create consumer debt.  Be-
cause of the symbiotic relationship between debtor and creditor im-
providence, credit cards are uniquely susceptible to the defenses of com-
parative fault and assumption of the risk, both of which could operate to 
either completely bar or substantially limit a plaintiff’s recovery in a 
strict products liability action.  Although the same progressive arguments 
relating to the credit card industry’s active exploitation of established 
cognitive biases would tend to undercut both defenses, it is unclear that 
they would be looked upon with great favor by the courts. 

Finally, there are other very formidable barriers to achieving card 
issuer liability under a design defect theory that were only cursorily ex-
amined in this note.  The first is the issue of federal preemption of the 
cause of action at hand.  Although courts have disagreed on this ques-
tion, their inquiry has depended largely on the particular cause of action 
and the language of the relevant federal statute.256  Unlike many federal 

 
 256. See HENDERSON & TWERSKI, supra note 124, at 571–79. 
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statutes, the NBA carries a presumption in favor of preemption of con-
flicting state regulations.257  Although state common-law tort actions are 
generally not considered regulatory, the unique features of a design de-
fect cause of action may be viewed in a different light.  Based on the 
California court’s holding in Lockyer, it is conceivable that the court-
room-fashioned reasonable alternative design would bear greater resem-
blance to the types of state regulations of national banking activities that 
the NBA sought to avoid. 

A second issue is the pervasiveness of mandatory arbitration clauses 
in cardholder agreements that prevent borrowers from seeking meaning-
ful legal redress in the courts.258  Perhaps courts will decide that a safer 
“design” for credit cards should not include such provisions.  If so, they 
will remove the shields that have protected issuers from being sued in a 
court of law.  It is also possible that the litigation contemplated in this 
note would yield comparable results in both forums.  For example, the 
Supreme Court of California recently held unenforceable a provision in a 
boilerplate cardholder agreement that waived the right to class arbitra-
tion.259  Ultimately, there are no definitive answers as to how this analysis 
would play out on the legal battleground, only imaginative guesses. 

V. CONCLUSION 

The United States is currently in the midst of a worsening consumer 
debt crisis, exacerbated by the indiscriminate flooding of the market with 
credit cards.  While consumer debt is rapidly increasing along with the 
misery and hardship that follow, the tools available to consumers to pro-
tect themselves from the grave consequences of debt are rapidly shrink-
ing.  As federal legislation chips away at long-standing consumer protec-
tions, such as the Bankruptcy Code, and meaningful state legislation is 
consistently preempted by federal laws, courts and the common law may 
represent the last bastion of consumer protection.  If so, the examination 
of credit cards under a products liability framework may be worth ex-
ploring as other options continue to disappear. 
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 259. Discover Bank v. Superior Court, 113 P.3d 1100, 1116–17 (Cal. 2005). 


